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RESOLUTION 01-01-2022

DIGEST 
Automotive Liens: Increasing Time for Demand for Hearing Before Lien Sale 
Amends Civil Code section 3071 to increase the time for return of a Declaration of Opposition to 
a lien sale to the DMV from 10 to 20 days from the date the DMV notice is mailed to the owner. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Civil Code section 3071 to increase the time for return of a Declaration 
of Opposition to a lien sale to the DMV from 10 to 20 days from the date the DMV notice is 
mailed to the owner. This resolution should be approved in principle because the current 
timeframe is too short to assure proper notice.  

Under the current version of the lien law relating to sales based on liens on motor vehicles, Chap. 
6.5 of Title 14 of Part 4 of Division 3 of the Civil Code, (Civ. Code, §§ 3067 to 3079, et seq.) a 
lien on a vehicle can be created for repairs, labor and supplies (Civ. Code, § 3068) or for towing, 
storage or recovery or load salvage (Civ. Code, § 3068.2). The holder has the legal ability to 
effectuate a non-judicial sale by applying to the Department of Motor Vehicles for authorization 
to conduct such sale. (Civ. Code, § 3071, subd. (a).) Upon receipt of such application, the 
Department of Motor Vehicles is required to notify the registry agency of a foreign state if the 
vehicle bears indicia of registration in that state (Civ. Code, § 3071, subd. (b)(1)) and send, by 
certified mail-return receipt, a notice, copy of the application, and pre-addressed return envelope 
to the registered and legal owners of record at their addresses of record and any other person 
whose name and address is on the application. (Civ. Code, § 3071, subd. (b)(2).) Such notice 
shall state, among other things, that if the recipient desires a court hearing a Declaration of 
Opposition form, signed under penalty of perjury, must be returned to the Department of Motor 
Vehicles within 10 days of the date the notice required by subdivision (b) was mailed. (Civ. 
Code, § 3071, subd. (c)(3).) If the Declaration of Opposition is timely returned, the lienholder 
cannot sell the vehicle without a court order. (Civ. Code, § 3071, subd. (d)(4).)  

This resolution would amend Civil Code section 3071, subdivision (c)(3) to extend the deadline 
for return of the Declaration of Opposition from 10 to 20 days.  

This resolution should be approved in principle because a period of 10 days from the date of 
mailing is not a fair and sufficient period for preparation and return of the Declaration of 
Opposition, particularly given the requirement that the Department of Motor Vehicles mail the 
Notice by Certified Mail-Return Receipt and the fact that the provisions extend to vehicles with 
out of state registrations.  

Owners have a due process right to a hearing. (See Adams v. Department of Motor Vehicles
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(1974) 11 Cal.3d 146), where the California Supreme Court declared that the lack of a hearing 
requirement rendered the prior law invalid (Id., at p. 157). However, the problem is that 
unscrupulous body shops use the lien process to “wash” titles of vehicles, in the process wiping 
out any liens held by lenders, based on the opportunity presented by the short time frame for the 
filing of the Declaration of Opposition, thus making use of the short deadline to deprive owners 
and other lienholders of title, in derogation of their due process rights.  

Given the values of vehicles to the registered and legal owners involved, sufficient due process 
time for the Declaration of Opposition to be prepared and returned is required to assure the 
owner can have a hearing if desired. 

There are no anticipated unintended consequences of the resolution. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 3071, to read as follows: 

§ 3071 1 
(a) A lienholder shall apply to the department for the issuance of an authorization to 2 

conduct a lien sale pursuant to this section for any vehicle with a value determined to be over 3 
four thousand dollars ($4,000). A filing fee shall be charged by the department and may be 4 
recovered by the lienholder if a lien sale is conducted or if the vehicle is redeemed. The 5 
application shall be executed under penalty of perjury and shall include all of the following 6 
information: 7 

(1) A description of the vehicle, including make, year model, identification number, 8 
license number, and state of registration. For motorcycles, the engine number also shall be 9 
included. If the vehicle identification number is not available, the department shall request an 10 
inspection of the vehicle by a peace officer, licensed vehicle verifier, or departmental employee 11 
before accepting the application. 12 

(2) The names and addresses of the registered and legal owners of the vehicle, if 13 
ascertainable from the registration certificates within the vehicle, and the name and address of 14 
any person whom the lienholder knows, or reasonably should know, claims an interest in the 15 
vehicle. 16 

(3) A statement of the amount of the lien and the facts that give rise to the lien. 17 
(b) Upon receipt of an application made pursuant to subdivision (a), the department shall 18 

do all of the following: 19 
(1) Notify the vehicle registry agency of a foreign state of the pending lien sale, if the 20 

vehicle bears indicia of registration in that state. 21 
(2) By certified mail, send a notice, a copy of the application, and a return envelope 22 

preaddressed to the department to the registered and legal owners at their addresses of record 23 
with the department, and to any other person whose name and address is listed in the application. 24 
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(c) The notice required pursuant to subdivision (b) shall include all of the following 25 
statements and information: 26 

(1) An application has been made with the department for authorization to conduct a lien 27 
sale. 28 

(2) The person has a right to a hearing in court. 29 
(3) If a hearing in court is desired, a Declaration of Opposition form, signed under 30 

penalty of perjury, shall be signed and returned to the department within 2010 days of the date 31 
that the notice required pursuant to subdivision (b) was mailed. 32 

(4) If the Declaration of Opposition form is signed and returned to the department, the 33 
lienholder shall be allowed to sell the vehicle only if he or she obtains a court judgment, if he or 34 
she obtains a subsequent release from the declarant or if the declarant, cannot be served as 35 
described in subdivision (e). 36 

(5) If a court action is filed, the declarant shall be notified of the lawsuit at the address 37 
shown on the Declaration of Opposition form and may appear to contest the claim. 38 

(6) The person may be liable for court costs if a judgment is entered in favor of the 39 
lienholder. 40 

(d) If the department receives the Declaration of Opposition form in the time specified, 41 
the department shall notify the lienholder within 16 days of the receipt of the form that a lien sale 42 
shall not be conducted unless the lienholder files an action in court within 30 days of the 43 
department’s notice under this subdivision. A lien sale of the vehicle shall not be conducted 44 
unless judgment is subsequently entered in favor of the lienholder or the declarant subsequently 45 
releases his or her interest in the vehicle. If a money judgment is entered in favor of the 46 
lienholder and the judgment is not paid within five days after becoming final, then the judgment 47 
may be enforced by lien sale proceedings conducted pursuant to subdivision (f). 48 

(e) Service on the declarant in person or by certified mail with return receipt requested, 49 
signed by the declarant or an authorized agent of the declarant at the address shown on the 50 
Declaration of Opposition form, shall be effective for the serving of process. If the lienholder has 51 
served the declarant by certified mail at the address shown on the Declaration of Opposition 52 
form and the mail has been returned unclaimed, or if the lienholder has attempted to effect 53 
service on the declarant in person with a marshal, sheriff, or licensed process server and the 54 
marshal, sheriff, or licensed process server has been unable to effect service on the declarant, the 55 
lienholder may proceed with the judicial proceeding or proceed with the lien sale without a 56 
judicial proceeding. The lienholder shall notify the department of the inability to effect service 57 
on the declarant and shall provide the department with a copy of the documents with which 58 
service on the declarant was attempted. Upon receipt of the notification of unsuccessful service, 59 
the department shall send authorization of the sale to the lienholder and send notification of the 60 
authorization to the declarant. 61 

(f) Upon receipt of authorization to conduct the lien sale from the department, the 62 
lienholder shall immediately do all of the following: 63 

(1) At least five days, but not more than 20 days, prior to the lien sale, not counting the 64 
day of the sale, give notice of the sale by advertising once in a newspaper of general circulation 65 
published in the county in which the vehicle is located. If there is no newspaper published in the 66 
county, notice shall be given by posting a Notice of Sale form in three of the most public places 67 
in the town in which the vehicle is located and at the place where the vehicle is to be sold for 10 68 
consecutive days prior to and including the day of the sale. 69 
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(2) Send a Notice of Pending Lien Sale form 20 days prior to the sale but not counting the 70 
day of sale, by certified mail with return receipt requested, to each of the following: 71 

(A) The registered and legal owners of the vehicle, if registered in this state. 72 
(B) All persons known to have an interest in the vehicle. 73 
(C) The department. 74 
(g) All notices required by this section, including the notice forms prescribed by the 75 

department, shall specify the make, year model, vehicle identification number, license number, 76 
and state of registration, if available, and the specific date, exact time, and place of sale. For 77 
motorcycles, the engine number shall also be included. 78 

(h) Following the sale of a vehicle, the person who conducts the sale shall do both of the 79 
following: 80 

(1) Remove and destroy the vehicle’s license plates. 81 
(2) Within five days of the sale, submit a completed “Notice of Release of Liability” form 82 

to the Department of Motor Vehicles. 83 
(i) The Department of Motor Vehicles shall retain all submitted forms described in 84 

paragraph (2) of subdivision (h) for two years. 85 
(j) No lien sale shall be undertaken pursuant to this section unless the vehicle has been 86 

available for inspection at a location easily accessible to the public for at least one hour before 87 
the sale and is at the place of sale at the time and date specified on the notice of sale. Sealed bids 88 
shall not be accepted. The lienholder shall conduct the sale in a commercially reasonable 89 
manner. 90 

(k) Within 10 days after the sale of any vehicle pursuant to this section, the legal or 91 
registered owner may redeem the vehicle upon the payment of the amount of the sale, all costs 92 
and expenses of the sale, together with interest on the sum at the rate of 12 percent per annum 93 
from the due date thereof or the date when that sum was advanced until the repayment. If the 94 
vehicle is not redeemed, all lien sale documents required by the department shall then be 95 
completed and delivered to the buyer. 96 

(l) Any lien sale pursuant to this section shall be void if the lienholder does not comply 97 
with this chapter. Any lien for fees or storage charges for parking and storage of a motor vehicle 98 
shall be subject to Section 10652.5 of the Vehicle Code.99 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Orange County Bar Association 

STATEMENT OF REASONS 

The Problem: Automobile lenders are losing millions of dollars each year in lost liens to its 
vehicles, due to the unconscionable short notice period for body shop lien sales.  A registered 
owner, lienholder, or legal owner of a vehicle has only 10 days from the date of the notice to 
oppose a body shop lien sale mailed by the DMV, and if not opposed timely, the DMV 
authorizes a lien sale of its vehicle that can be worth tens of thousands of dollars.  Even luxury 
vehicles worth hundreds of thousands of dollars are being lost to fraudulent body shops that have 
identified the flaw in the lien sale process.   

The process currently allows an unscrupulous body shop or even an upright one, to wash a lien to 
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a vehicle as the result of slow mail or an unreasonable short time period to allow a consumer or 
institutional lienholder to receive and forward the lien sale notice to the responsible 
representative to timely oppose.  Some body shops have created a title wash business using the 
lien sale process to basically “steal” the vehicle knowing that a certain percentage of lienholders 
will not timely oppose the lien sale, and fraud is now rampant in the industry.  People are losing 
liens in vehicles because lien notices are arriving on the 8th and 9th day, or even after the 10-day 
period. 

If an opposition is not timely returned within 10 days, the DMV authorizes the lien sale, and the 
lienholder’s remedies after that are very limited, but mostly require costly legal action with no 
guaranty of relief or having to attend the lien sale to repurchase its own vehicle back.   

Unscrupulous body shops know about the short time to oppose, and are being unjustly enriched, 
while this administrative process severely prejudices lienholders or any registered owners who 
are losing its legal and possessory rights to a vehicle that can have great value, especially in the 
current market. 

The Solution: The response time should be extended from 10 to 20 days after notice is provided.  
This will allow necessary additional time for the mode of service, and the DMV to send these 
notices by certified mail. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None. 

AUTHOR AND/OR PERMANENT CONTACT 
Rebecca A. Caley, Caley & Associates, 265 S. Randolph Ave., Ste. 270 Brea, CA 92821; (714) 
529-1400; rcaley@caleylaw.com 

RESPONSIBLE FLOOR DELEGATE 
Rebecca A. Caley 
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RESOLUTION 02-01-2022 

DIGEST 
Corporations: Limited Partnerships Record-Keeping 
Amends Corporations Code section 15901.11 to remove an extraneous and unnecessary 
subdivision number. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Corporations Code section 15901.11 to remove an extraneous and 
unnecessary subdivision number. This resolution should be approved in principle because 
without a subdivision (2), there is no need to have “(1)” in subsection (8)(B). 

The presence of a subdivision (1) in subsection (8)(B) appears to be a drafting error. As such, it 
should be eliminated. 

This resolution is related to Senate Bill No. 1202 (2021-2022 Reg. Sess.) which would make 
extensive changes to the Corporations Code, including completely renumbering section 
15901.11. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Corporations Code section 15901.11, to read as follows: 

 § 15901.11 1 

A limited partnership shall maintain at its designated office the following information: 2 

(1) a current list showing the full name and last known street and mailing address of each 3 

partner, separately identifying the general partners, in alphabetical order, and the limited 4 

partners, in alphabetical order; 5 

(2) a copy of the initial certificate of limited partnership and all amendments to and 6 

restatements of the certificate, together with signed copies of any powers of attorney under 7 

which any certificate, amendment, or restatement has been signed; 8 

(3)  a copy of any filed certificate of conversion or merger; 9 

(4) a copy of the limited partnership’s federal, state, and local income tax returns and 10 

reports, if any, for the six most recent years; 11 

(5) a copy of any partnership agreement made in a record and any amendment made in a 12 

record to any partnership agreement; 13 

(6) a copy of any financial statement of the limited partnership for the six most recent 14 

years; 15 
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(7) a copy of any record made by the limited partnership during the past three years of 16 

any consent given by or vote taken of any partner pursuant to this chapter or the partnership 17 

agreement; and 18 

(8) unless contained in a partnership agreement made in a record, a record stating: 19 

(A) the amount of cash, and a description and statement of the agreed value of the other 20 

benefits, contributed and agreed to be contributed by each partner; 21 

(B) (1)1 the times at which, or events on the happening of which, any additional 22 

contributions agreed to be made by each partner are to be made; 23 

(C) for any person that is both a general partner and a limited partner, a specification of 24 

what transferable interest the person owns in each capacity; and 25 

(D) any events upon the happening of which the limited partnership is to be dissolved and 26 

its activities wound up27 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Bar Association of Northern San Diego County 

STATEMENT OF REASONS 

The Problem: Subsection 8(B) has a (1) at the beginning, but there is no (2) or higher number.  
Let’s clean up this statute! 

The Solution: Remove (1) since there is no (2). 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
None located. 

AUTHOR AND/OR PERMANENT CONTACT
Melissa L. Bustarde, Esq., Branfman Mayfield Bustarde Reichenthal LLP, 2011 Palomar Airport 
Rd., Suite 306, Carlsbad, CA 92011, (858) 793-8090, melissa@bmbr.com. 

RESPONSIBLE FLOOR DELEGATE
Melissa L. Bustarde, Esq. 
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RESOLUTION 03-01-2022 

DIGEST 
Child Custody: Termination of Custody Where Child Is Alleged to Be Product of Rape  
Amends Family Code section 3030 to allow for a termination of parental rights where a child 
was alleged to be the product of rape.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Family Code section 3030 to allow for a termination of parental rights 
where a child was alleged to be the product of rape. This resolution should be disapproved as it 
creates a problematic position for the Family Court to adjudicate criminal activity.  

Family Code section 3030, subdivision (b) currently states that no person who has been 
convicted of rape under Penal Code section 261, “shall be granted custody of, or visitation with, 
a child”.  

This resolution would add the following language to Family Code section 3030, subdivision (b): 
“[a]bsent a conviction, a petition to terminate custody and visitation rights of a biological or 
alleged parent may be brought under this section, at any time, to establish the child was 
conceived due to an act made unlawful under Section 261 of the Penal Code or a similar statute 
in another jurisdiction where the offense occurred, and if so proven, it shall be conclusively 
presumed that custody and visitation are not in the best interests of the child.” 

The primary concern with the proposed language is making the Family Court, which is a court of 
limited jurisdiction and does not allow for a jury trial, the trier of fact as to whether the behavior 
of the biological or alleged parent whose parental rights are to be terminated rose to the level of 
criminal behavior under the Penal Code or any “similar statute in another jurisdiction.” It is 
unclear what burden of proof would need to be presented in such a fact-finding exercise. 

The bases for terminating a parent’s rights are set forth in Family Code section 7820 et. seq. 
Family Code section 7821 requires a termination of parental rights to be based on “clear and 
convincing evidence.” The basis for terminating a parent’s custodial rights is defined under 
Family Code section 3030 as the child’s best interests. Under a best interests analysis, the court 
is empowered to consider “any […] factors it finds relevant and consistent” with the public 
policy to protect children from violence and abuse, “[t]he Legislature finds and declares that it is 
the public policy of this state to ensure that the health, safety, and welfare of children shall be the 
court's primary concern in determining the best interests of children when making any orders 
regarding the physical or legal custody or visitation of children.” (Fam. Code, § 3020.) The court 
therefore already has the ability to consider a biological or alleged parent’s history as it may 
impact the child.  
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This amendment creates an unnecessary and problematic work around and, as worded, may also 
allow the Family Court to avoid res judicata on a matter that may already have been criminally 
charged but for which no conviction was obtained for whatever reason, and in whatever 
jurisdiction. 

In addition, while implied, this resolution does not specify that the parent who purportedly 
violated Penal Code section 261, or a similar statute from another jurisdiction, is the parent 
whose rights are to be terminated. However, correcting this problems will not correct the 
fundamental problems described above. 

This resolution is similar to Resolution 03-02-2022 in that both resolutions are amending Family 
Code section 3030 to allow a court to consider out of jurisdiction convictions for rape when 
making custody determinations for children who are the product of that rape.  

Therefore, this resolution should be disapproved.  

RESOLUTION 03-01-2022 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 3030, to read as follows: 

 § 3030 1 
(a) (1) No person shall be granted physical or legal custody of, or unsupervised visitation 2 

with, a child if the person is required to be registered as a sex offender under Section 290 of the 3 
Penal Code where the victim was a minor, or if the person has been convicted under Section 4 
273a, 273d, or 647.6 of the Penal Code, unless the court finds that there is no significant risk to 5 
the child and states its reasons in writing or on the record. The child may not be placed in a home 6 
in which that person resides, nor permitted to have unsupervised visitation with that person, 7 
unless the court states the reasons for its findings in writing or on the record. 8 

(2) No person shall be granted physical or legal custody of, or unsupervised visitation 9 
with, a child if anyone residing in the person’s household is required, as a result of a felony 10 
conviction in which the victim was a minor, to register as a sex offender under Section 290 of the 11 
Penal Code, unless the court finds there is no significant risk to the child and states its reasons in 12 
writing or on the record. The child may not be placed in a home in which that person resides, nor 13 
permitted to have unsupervised visitation with that person, unless the court states the reasons for 14 
its findings in writing or on the record. 15 

(3) The fact that a child is permitted unsupervised contact with a person who is required, 16 
as a result of a felony conviction in which the victim was a minor, to be registered as a sex 17 
offender under Section 290 of the Penal Code, shall be prima facie evidence that the child is at 18 
significant risk. When making a determination regarding significant risk to the child, the prima 19 
facie evidence shall constitute a presumption affecting the burden of producing evidence. 20 
However, this presumption shall not apply if there are factors mitigating against its application, 21 
including whether the party seeking custody or visitation is also required, as the result of a felony 22 



03-01-2022  Page 3 of 4

conviction in which the victim was a minor, to register as a sex offender under Section 290 of the 23 
Penal Code. 24 

(b)(1) No person shall be granted custody of, or visitation with, a child if the person has 25 
been convicted under Section 261 of the Penal Code and the child was conceived as a result of 26 
that violation 27 

(2) Absent a conviction, a petition to terminate custody and visitation rights of a 28 
biological or alleged parent may be brought under this section, at any time, to establish the child 29 
was conceived due to an act made unlawful under Section 261 of the Penal Code or a similar 30 
statute in another jurisdiction where the offense occurred, and if so proven, it shall be 31 
conclusively presumed that custody and visitation are not in the best interests of the child.  32 

(c) No person shall be granted custody of, or unsupervised visitation with, a child if the 33 
person has been convicted of murder in the first degree, as defined in Section 189 of the Penal 34 
Code, and the victim of the murder was the other parent of the child who is the subject of the 35 
order, unless the court finds that there is no risk to the child’s health, safety, and welfare, and 36 
states the reasons for its finding in writing or on the record. In making its finding, the court may 37 
consider, among other things, the following: 38 

(1) The wishes of the child, if the child is of sufficient age and capacity to reason so as to 39 
form an intelligent preference. 40 

(2) Credible evidence that the convicted parent was a victim of abuse, as defined in 41 
Section 6203, committed by the deceased parent. That evidence may include, but is not limited 42 
to, written reports by law enforcement agencies, child protective services or other social welfare 43 
agencies, courts, medical facilities, or other public agencies or private nonprofit organizations 44 
providing services to victims of domestic abuse. 45 

(3) Testimony of an expert witness, qualified under Section 1107 of the Evidence Code, 46 
that the convicted parent experiences intimate partner battering. 47 

Unless and until a custody or visitation order is issued pursuant to this subdivision, no 48 
person shall permit or cause the child to visit or remain in the custody of the convicted parent 49 
without the consent of the child’s custodian or legal guardian. 50 

(d) The court may order child support that is to be paid by a person subject to subdivision 51 
(a), (b), or (c) to be paid through the local child support agency, as authorized by Section 4573 of 52 
the Family Code and Division 17 (commencing with Section 17000) of this code. 53 
(e) The court shall not disclose, or cause to be disclosed, the custodial parent’s place of 54 
residence, place of employment, or the child’s school, unless the court finds that the disclosure 55 
would be in the best interest of the child.56 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Current law provides for termination of parental rights when the child is a result of 
a rape for which the parent was convicted. That is good, but could be better. Many rapes go 
unprosecuted, let alone not convicted. The safety and best interests of the child here should not 
solely depend on the criminal justice system, nor whether the rape can be shown beyond a 
reasonable doubt. 
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The Solution: This proposal provides a solution for a parent to terminate the rights of a biological 
or alleged parent by showing the child is the result of a rape, by clear and convincing evidence 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 

RESPONSIBLE FLOOR DELEGATE
Ben Rudin 
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RESOLUTION 03-02-2022 

DIGEST 
Child Custody: Consideration of Out of State Conviction  
Amends Family Code section 3030 to allow a court to consider a parent’s conviction for rape 
made by another jurisdiction when making custody determinations.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Family Code section 3030 to allow a court to consider a parent’s 
conviction for rape made by another jurisdiction when making custody determinations.  
This resolution should be approved in principle because it is consistent with public policy, 
though it may not actually be addressing an actual concern.  

Family Code section 3030 (a)(1) currently states that “[n]o person shall be granted physical or 
legal custody of, or unsupervised visitation with, a child if the person is required to register as a 
sex offender under Section 290 of the Penal Code […] or if the person has been convicted under 
Section 273a [willful harm or injury to a child], 273d [infliction of cruel or inhuman corporal 
punishment] or 647.6 of the Penal Code [annoying or molesting child under 18].” (Fam. Code, § 
3030, subd. (a)(1).)  

Section 290 of the Penal Code is the Sex Offender Registration Act, which requires every person 
residing, working or attending school in California to register as a sex offender if that person has 
been convicted “in any court in this state or in any federal or military court” of rape, murder 
made during an attempted rape, sodomy, oral copulation, lewd and lascivious conduct, sexual 
battery, or numerous other sex-related criminal convictions. (Pen. Code, § 290, subd. (c)(1).) 
Section 290 requires registration as a sex offender if convicted under Penal Code section 647.6, 
but does not require registration for convictions under sections 273a or 273d.  

Section 3030, subdivision (b) states that, “[n]o person shall be granted custody of, or visitation 
with, a child if the person has been convicted under Section 261 of the Penal Code [rape], and 
the child was conceived as a result of that violation.” 

Section 3030, subdivision (c) states that, “[n]o person shall be granted custody of, or 
unsupervised visitation with, a child if the person has been convicted of murder in the first 
degree, […], and the victim of the murder was the other parent of the child who is the subject of 
the order, […].”  

As written, the language of Family Code section 3030 does not appear to allow consideration of 
an out of state convictions for rape, murder of the other parent, convicted sex-related crimes, or 
child abuse.  
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This resolution attempts to amend the omission of out of state convictions for such crimes by 
allowing the court to consider convictions for these crimes made under “a similar statute in 
another jurisdiction.”  

The court has to consider the best interests of the child when making any custody determination. 
As part of this determination, the court shall consider “any factors it finds relevant” to the health, 
safety and welfare of the child, which includes a history of abuse by one parent. (Fam. Code, § 
3011.) This requirement stems from the overriding public policy defined by the Legislature in 
Family Code section 3020 that, “it is the public policy of this state to ensure that the health, 
safety, and welfare of children shall be the court's primary concern in determining the best 
interests of children when making any orders regarding the physical or legal custody or visitation 
of children. The Legislature further finds and declares that children have the right to be safe and 
free from abuse, and that the perpetration of child abuse or domestic violence in a household 
where a child resides is detrimental to the health, safety, and welfare of the child.” 

The court is allowed to consider information provided through “independent corroboration, 
including, but not limited to, written reports by law enforcement agencies, child protective 
services or other social welfare agencies, courts, medical facilities, or other public agencies or 
private nonprofit organizations providing services to victims of sexual assault or domestic 
violence.” This broad discretion conferred upon the court arguably already allows the court to 
consider convictions from another jurisdiction, but the current language of section 3030 does not 
specifically allow for this consideration. However, nothing prohibits the court from receiving this 
information under the current rubric; in fact, it would be inappropriate for the court to refuse this 
information when considering a child’s best interests. It is therefore unclear if this language is 
even necessary or is actually addressing a concern. The additional language does not offend 
public policy, therefore, the resolution should be approved in principle.  

This resolution is similar to Resolution 03-01-2022 in that both resolutions are amending Family 
Code section 3030 to allow a court to consider out of jurisdiction convictions for rape when 
making custody determinations for children who are the product of that rape.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 3030, to read as follows: 

 § 3030 1 
(a) (1) No person shall be granted physical or legal custody of, or unsupervised visitation 2 

with, a child if the person is required to be registered as a sex offender under Section 290 of the 3 
Penal Code where the victim was a minor, or if the person has been convicted under Section 4 
273a, 273d, or 647.6 of the Penal Code, or a similar statute in another jurisdiction, unless the 5 
court finds that there is no significant risk to the child and states its reasons in writing or on the 6 
record. The child may not be placed in a home in which that person resides, nor permitted to 7 
have unsupervised visitation with that person, unless the court states the reasons for its findings 8 
in writing or on the record. 9 
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(2) No person shall be granted physical or legal custody of, or unsupervised visitation 10 
with, a child if anyone residing in the person’s household is required, as a result of a felony 11 
conviction in which the victim was a minor, to register as a sex offender under Section 290 of the 12 
Penal Code, unless the court finds there is no significant risk to the child and states its reasons in 13 
writing or on the record. The child may not be placed in a home in which that person resides, nor 14 
permitted to have unsupervised visitation with that person, unless the court states the reasons for 15 
its findings in writing or on the record. 16 

(3) The fact that a child is permitted unsupervised contact with a person who is required, 17 
as a result of a felony conviction in which the victim was a minor, to be registered as a sex 18 
offender under Section 290 of the Penal Code, shall be prima facie evidence that the child is at 19 
significant risk. When making a determination regarding significant risk to the child, the prima 20 
facie evidence shall constitute a presumption affecting the burden of producing evidence. 21 
However, this presumption shall not apply if there are factors mitigating against its application, 22 
including whether the party seeking custody or visitation is also required, as the result of a felony 23 
conviction in which the victim was a minor, to register as a sex offender under Section 290 of the 24 
Penal Code. 25 

(b) No person shall be granted custody of, or visitation with, a child if the person has 26 
been convicted under Section 261 of the Penal Code, or a similar statute in another jurisdiction, 27 
and the child was conceived as a result of that violation. 28 

(c) No person shall be granted custody of, or unsupervised visitation with, a child if the 29 
person has been convicted of murder in the first degree, as defined in Section 189 of the Penal 30 
Code, or a similar statute in another jurisdiction, and the victim of the murder was the other 31 
parent of the child who is the subject of the order, unless the court finds that there is no risk to 32 
the child’s health, safety, and welfare, and states the reasons for its finding in writing or on the 33 
record. In making its finding, the court may consider, among other things, the following: 34 

(1) The wishes of the child, if the child is of sufficient age and capacity to reason so as to 35 
form an intelligent preference. 36 

(2) Credible evidence that the convicted parent was a victim of abuse, as defined in 37 
Section 6203, committed by the deceased parent. That evidence may include, but is not limited 38 
to, written reports by law enforcement agencies, child protective services or other social welfare 39 
agencies, courts, medical facilities, or other public agencies or private nonprofit organizations 40 
providing services to victims of domestic abuse. 41 

(3) Testimony of an expert witness, qualified under Section 1107 of the Evidence Code, 42 
that the convicted parent experiences intimate partner battering. 43 

Unless and until a custody or visitation order is issued pursuant to this subdivision, no 44 
person shall permit or cause the child to visit or remain in the custody of the convicted parent 45 
without the consent of the child’s custodian or legal guardian. 46 

(d) The court may order child support that is to be paid by a person subject to subdivision 47 
(a), (b), or (c) to be paid through the local child support agency, as authorized by Section 4573 of 48 
the Family Code and Division 17 (commencing with Section 17000) of this code. 49 
(e) The court shall not disclose, or cause to be disclosed, the custodial parent’s place of 50 
residence, place of employment, or the child’s school, unless the court finds that the disclosure 51 
would be in the best interest of the child.52 



(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Current law provides for termination or conditions for parental rights when a 
parent is convicted under Penal Code section 261, but not under any similar laws in other 
jurisdictions. In other words, if the child is a product of a rape and the rapist was convicted in 
California, the rapist has no custodial rights. However, if the rapist was convicted in another 
state, parental rights are not terminated in California.  

Where the crime and conviction occurred makes no difference for the child’s safety or best 
interests of the child and should not be legally distinguished. 

The Solution: This proposal treats those convicted of the specific crimes in California equally to 
those convicted in other states when it comes to custodial rights over a child who is the product 
of a rape. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT 
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com 

RESPONSIBLE FLOOR DELEGATE
Ben Rudin 



03-03-2022  Page 1 of 5

RESOLUTION 03-03-2022 

DIGEST 
Child Custody Evaluations: Receipt of Custody Evaluator’s Report  
Amends Family Code section 3111 to allow for sufficient time to receive a custody evaluator’s 
report and to eliminate admissibility of the report into evidence without stipulation of the parties.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  

History: 
No similar resolutions found. 

Reasons: 
This resolution Amends Family Code section 3111 to allow for sufficient time to receive a 
custody evaluator’s report and to eliminate admissibility of the report into evidence without 
stipulation of the parties. This resolution should be disapproved because the proposed 
amendments do not resolve the underlying issue the proponent seeks to address.  

Family Code section 3111 currently allows the court to appoint a child custody evaluator to 
conduct a child custody evaluation and prepare a confidential report for the court’s consideration 
where the court determines that an evaluation is in the child’s best interests. Custody evaluations 
typically cost between $25,000 and $80,000, take between 3 to 6 months to complete, and are 
typically only necessary in cases where one parent is moving to another state or in high conflict 
custody cases. The appointment of a custody evaluator is typically made under Evidence Code 
section 730, which allows a court to appoint an expert to render a report and testify as an expert 
at trial. The Judicial Council has adopted Rules of Court establishing uniform standards of 
practice for court-ordered custody evaluations (Cal. Rules of Court, rule 5.220; see Fam. Code, § 
3117, subds. (a) & (b)) and minimum training (including domestic violence training) standards 
(Cal. Rules of Court, rules 5.225, 5.230).1 However, each court is required to adopt local rules 
implementing the California Rules of Court custody evaluation standards. (Cal. Rules of Court, 
rules 5.220(d)(1)(A), 5.225(k), 5.230(f).) 

Currently Family Code section 3111 reads as follows: “[a]t least 10 days before a hearing 
regarding custody of the child, the report shall be filed with the clerk of the court in which the 
custody hearing will be conducted and served on the parties or their attorneys….”  

This resolution would change the 10-day statutory cutoff date to an undefined time period to 
allow “sufficient time before the hearing to allow the parties to review the report, determine 
whether they will stipulate to its admissibility.” This resolution would also only allow the 
admission of the report upon a determination that the evaluation, investigation or assessment and 

1 While a custody evaluation is typically conducted in family law cases by an experienced 
psychologist, the custody evaluation may be delegated to a probation officer or a “domestic 
relations investigator” – typically in guardianship cases - under Welfare and Institutions Code 
section 281.   
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a resulting report complied with “the Code of Civil Procedure for timely discovery.” And this 
resolution would also prevent the consideration of a report that “contains nonsubstantive or 
inconsequential errors or both.” Finally, this resolution would require that the report only be 
admitted into evidence by stipulation. 

The problem with the proposed language, which Family Code section 3117 appears to recognize, 
is that what may be sufficient time for one attorney may be unreasonable under the standards of 
practice in that field of law. Eliminating a defined, pre-hearing cutoff would cause more 
confusion than simply extending the cutoff date, or adding language to allow reasonable time to 
prepare for trial after the production of the report (i.e. by extending discovery deadlines tied to 
the production of the report).  

Further, adding language to allow the admission of the report only upon a determination that the 
evaluation, investigation or assessment and the resulting report complied with “the Code of Civil 
Procedure for timely discovery” is problematic because the rules of discovery do not apply to the 
expert’s evaluation / investigation / assessment or their report but rather to the parties. It is 
therefore unclear how a party would be able to render a court appointed expert’s report 
inadmissible for the expert failing to comply with discovery rules that do not dictate their 
professional conduct. If the expert later failed to comply with discovery requests from the parties 
related to the report, by not sitting for a properly noticed deposition or failing to produce 
documents, for example, there are other mechanisms available to address those issues which do 
not necessarily require throwing out the expert’s report.  

Another troubling proposed amendment to Family Code section 3111 is the proposal to take out 
language allowing for the admission of a report “that contains nonsubstantive or inconsequential 
errors or both.” As written, the language of section 3111 allows for an imperfect report to still be 
considered even if the mistakes are quite striking. (See Marriage of Winternitz (2015) 235 
Cal.App.4th 644, 650-652 [no error in denying W’s request to strike the evaluator’s report where 
mistakes such as failure to produce documents, properly record what occurred in interviews, 
accepting information from H without turning it over to W’s attorney, etc., went to the report’s 
weight, rather than its admissibility].) However, eliminating this language opens the door to 
render inadmissible a report that may have misstated the birth dates of the children.  

Finally, Family Code section 3111 currently allows the report to be received in evidence on 
stipulation of the parties. This resolution proposes to allow the evaluator’s report to be entered 
into evidence only upon stipulation of the parties, which is a bit far reaching. Such a requirement 
effectively eliminates the court’s discretion to consider the report written by the court’s own 
expert. It is exceedingly rare that the parties agree on the findings of any one expert’s report – 
doubly so when the parties are engaged in high conflict custody cases where these reports are 
most common. Basing the admissibility of any report solely on an agreement of both parties is 
unreasonable and allows one party to control the evidence before the court. 

Therefore, this resolution should be Disapproved. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code § 3111, to read as follows: 

 § 3111.  1 
2 

     (a) In a contested proceeding involving child custody or visitation rights, the court may 3 
appoint a child custody evaluator to conduct a child custody evaluation in cases where the court 4 
determines it is in the best interest of the child. The child custody evaluation shall be conducted 5 
in accordance with the standards adopted by the Judicial Council pursuant to Section 3117, and 6 
all other standards adopted by the Judicial Council regarding child custody evaluations. If 7 
directed by the court, the court-appointed child custody evaluator shall file a written confidential 8 
report on the evaluation. At least 10 days before a hearing regarding custody of the child, the 9 
report shall be filed with the clerk of the court in which the custody hearing will be conducted 10 
and served on the parties or their attorneys, and any other counsel appointed for the child 11 
pursuant to Section 3150 within sufficient time before the date of hearing to allow the parties to 12 
review the report, determine whether they will stipulate to its admissibility as provided in 13 
subsection (c) and/or to call the evaluator to testify on cross-examination as provided in §3117. 14 
A child custody evaluation, investigation, or assessment, and a resulting report, may be 15 
considered by the court only if it is conducted in accordance with the requirements set forth in 16 
the standards adopted by the Judicial Council pursuant to Section 3117 and the Code of Civil 17 
Procedure for timely discovery; however, this does not preclude the consideration of a child 18 
custody evaluation report that contains nonsubstantive or inconsequential errors or both. 19 
     (b) The report shall not be made available other than as provided in subdivision (a) or Section 20 
3025.5, or as described in Section 204 of the Welfare and Institutions Code or Section 1514.5 of 21 
the Probate Code. Any information obtained from access to a juvenile court case file, as defined 22 
in subdivision (e) of Section 827 of the Welfare and Institutions Code, is confidential and shall 23 
only be disseminated as provided by paragraph (4) of subdivision (a) of Section 827 of the 24 
Welfare and Institutions Code. 25 
     (c) The report may only be received in evidence on stipulation of all interested parties and is 26 
competent evidence as to all matters contained in the report.  27 
     (d) If the court determines that an unwarranted disclosure of a written confidential report has 28 
been made, the court may impose a monetary sanction against the disclosing party. The sanction 29 
shall be in an amount sufficient to deter repetition of the conduct, and may include reasonable 30 
attorney's fees, costs incurred, or both, unless the court finds that the disclosing party acted with 31 
substantial justification or that other circumstances make the imposition of the sanction unjust. 32 
The court shall not impose a sanction pursuant to this subdivision that imposes an unreasonable 33 
financial burden on the party against whom the sanction is imposed.  34 
     (e) The Judicial Council shall, by January 1, 2010, do the following: 35 
          (1) Adopt a form to be served with every child custody evaluation report that informs the 36 
report recipient of the confidentiality of the report and the potential consequences for the 37 
unwarranted disclosure of the report. 38 
          (2) Adopt a rule of court to require that, when a court-ordered child custody evaluation 39 
report is served on the parties, the form specified in paragraph (1) shall be included with the 40 
report. 41 
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     (f) For purposes of this section, a disclosure is unwarranted if it is done either recklessly or 42 
maliciously, and is not in the best interest of the child.43 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Vicki J. Greene, Rozanna Velens, Kia Kamran, Michael Rexford, Emi Ouchi, 
Joseph Carlone, Scott McDowell, Pierre Pine, Giulia Jannelli and Charles Hamilton 

STATEMENT OF REASONS 

The Problem: Child custody proceedings involve the fundamental rights of parents and minor 
children. Decisions should not be made without due process of law, including the right to cross-
examine an evaluator as referenced in Fam. Code, §3117. 

10-days is insufficient time to conduct discovery, designate experts and prepare for cross-
examination and some interpret hearing to mean trial. They are not the same. 

CCP §2024.020 provides for discovery up to and including the 30th day before trial and for 
discovery motions to be heard up to and including the 15th day before trial. Post-dissolution the 
right to conduct discovery also is reopened. Also, a hearing may be designated as a long-cause 
matter or trial, and there too parties need more than 10 days to prepare between the date a report 
is issued and the time of hearing or trial. 

While Subsection (c) of §3111 provides “[t]he report may be received in evidence on stipulation 
of all interested parties and is competent evidence as to all matters contained in the report,” the 
reverse is not as clear. The report should not be received into evidence or relied upon by the 
Court without a stipulation 

The Solution: It is clearly unfair for judges to consider child custody evaluations for the purpose 
of making decisions of and concerning the lives of parents and their children without honoring a 
party litigants due process rights. The legislature has adopted statutes to protect litigants rights 
including the Discovery Act and the Evidence Code. Moreover, the California Supreme Court in 
People v. Sanchez reminds us that experts may not rely on case specific facts for their 
conclusions, it is hearsay. Child custody evaluations are filled with hearsay, case specific data 
accumulated from parties and third party witnesses, such as teachers, psychologists, educational 
therapists, relatives and minor children. Yet, when it comes to the most fundamental rights of 
parents and children, parent are often denied the right to prepare for a hearing, to conduct 
discovery, and to cross-examine these professionals because they are either not informed of these 
rights or because there is ambiguity in the law, in particular Family Code §3111. Parent should 
not lose their custodial rights and minor children should not lose the ability to spend time with 
one or both of their parents without the full protections provided to other litigants involved in 
matters involving the breach of a contract, a personal injury or a collection matter. When the 
issues involve legal and physical custody of minor children that is not the time to ignore or 
undercut a parties right to due process of law 
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IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None that proponent is aware of. 

AUTHOR AND/OR PERMANENT CONTACT 
Vicki J. Greene; vicki@vjgfamlaw.com; (310) 282-8302 

RESPONSIBLE FLOOR DELEGATE
Vicki J. Greene 
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RESOLUTION 04-01-2022 

DIGEST 
Disability Access Suits: Limit on Attorney’s Fees  
Amends Civil Code section 52 to require that a plaintiff provide defendant with written notice of 
alleged violation and opportunity to cure as prerequisite to recovery of attorney’s fees. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Civil Code section 52 to require that a plaintiff provide defendant with 
written notice of alleged violation and opportunity to cure as prerequisite to recovery of 
attorney’s fees.  This resolution should be disapproved because the proposed change is contrary 
to the purpose of the unilateral fee shifting provision in the Civil Rights Act, which is to 
encourage private enforcement and eradicate arbitrary and invidious discrimination.   

Civil Code section 52 is the enforcement mechanism for the substantive provisions of Civil Code 
section 51 (Unruh Civil Rights Act), and authorizes monetary and injunctive relief as well as 
attorney’s fees to the prevailing plaintiff.  Ordinarily, a prevailing party is able to recover 
attorney fees only when there is a statutory fee shifting provision or an agreement between the 
parties.  (Civ. Code, § 1021; Trope v. Katz (1995) 11 Cal.4th 274, 278.)  Civil Code section 52 is 
such a statutory provision.  It establishes a unilateral attorney-fee shifting requirement that 
entitles a prevailing plaintiff, but not a defendant, to recover fees for an action to enforce rights 
under Civil Code section 51.  Although the statute mandates attorney’s fees for a prevailing 
plaintiff, the court determines the amount.  And the plaintiff is only entitled to fees under Civil 
Code section 52 after a finding against a defendant; thus, the mandatory provision has no 
application to judgments based on compromise.  (Doran v. North State Grocery, Inc. (2006) 137 
Cal.App.4th 484, 490-491.)     

This resolution changes current law by precluding a prevailing party from obtaining injunctive 
relief or attorney’s fees unless the plaintiff provides written notice at least 90 days before 
commencing any action.  If, within 90 days of receiving the written notice, the defendant corrects 
the violation, the plaintiff cannot obtain injunctive relief and any award of attorney’s fees is 
capped at $500.      

This resolution should be disapproved.  The express purpose of the unilateral fee shifting 
provision in Civil Code section 52 is to “‘sharply increase the damages recoverable for a 
violation of the Unruh Act.’”  (Engle v. Worthington (1997) 60 Cal.App.4th 628, 634, quoting 
Governor's Off., Dept. Legal Affairs, Enrolled Bill Rep. on Assem. Bill No. 2553 (1975–1976 
Reg. Sess.) July 7, 1976; cf. Civ. Code, § 55; Molski v. Arciero Wine Group (2008) 164 
Cal.App.4th 786, 790 [Civ. Code, § 55 allows bilateral attorney fee recovery].)  In other words, 
the purpose of the Act and the fee shifting provision is to create and preserve a non-
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discriminatory environment in California business establishments by banishing or eradicating 
arbitrary, invidious discrimination by such establishments.  (Angelucci v. Century Supper Club
(2007) 41 Cal.4th 160, 167.)  Further, a plaintiff has no standing under the Unruh Civil rights 
Act unless they have been the victim of the defendant’s discriminatory act.  (White v. Square, 
Inc. (2019) 7 Cal.5th 1019, 1029-1033 [person who visits with an intent to use service and 
encounters conditions that exclude equal access to services].)  However, a notice requirement 
and limitation on attorney’s fees could allow a business to correct or repair what may be a 
technical defect and avoid litigation.  Nevertheless, this resolution would weaken a valuable 
enforcement tool intended to eliminate discrimination that should already not exist. 

An unintended consequence of this resolution is that it would make it more difficult for plaintiffs 
to address discriminatory access by predicating a right to action with an arbitrary notice 
requirement.  Businesses are already on notice that they cannot deny equal access to services.  
(See Angelucci v. Century Supper Club, supra, 41 Cal.4th at p. 167.) 

No similar legislation is pending or has been introduced within the previous three years. 

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 52, to read as follows: 

§ 52 1 
(a) Whoever denies, aids or incites a denial, or makes any discrimination or distinction 2 

contrary to Section 51, 51.5, or 51.6, is liable for each and every offense for the actual damages, 3 
and any amount that may be determined by a jury, or a court sitting without a jury, up to a 4 
maximum of three times the amount of actual damage but in no case less than four thousand 5 
dollars ($4,000), and any attorney’s fees that may be determined by the court in addition thereto, 6 
suffered by any person denied the rights provided in Section 51, 51.5, or 51.6. 7 

(b) Whoever denies the right provided by Section 51.7 or 51.9, or aids, incites, or 8 
conspires in that denial, is liable for each and every offense for the actual damages suffered by 9 
any person denied that right and, in addition, the following: 10 

(1) An amount to be determined by a jury, or a court sitting without a jury, for exemplary 11 
damages. 12 

(2) A civil penalty of twenty-five thousand dollars ($25,000) to be awarded to the person 13 
denied the right provided by Section 51.7 in any action brought by the person denied the right, or 14 
by the Attorney General, a district attorney, or a city attorney. An action for that penalty brought 15 
pursuant to Section 51.7 shall be commenced within three years of the alleged practice. 16 

(3) Attorney’s fees as may be determined by the court. 17 
(c) Whenever there is reasonable cause to believe that any person or group of persons is 18 

engaged in conduct of resistance to the full enjoyment of any of the rights described in this 19 
section, and that conduct is of that nature and is intended to deny the full exercise of those rights, 20 
the Attorney General, any district attorney or city attorney, or any person aggrieved by the 21 
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conduct may bring a civil action in the appropriate court by filing with it a complaint. The 22 
complaint shall contain the following: 23 

(1) The signature of the officer, or, in his or her absence, the individual acting on behalf 24 
of the officer, or the signature of the person aggrieved. 25 

(2) The facts pertaining to the conduct. 26 
(3) A request for preventive relief, including an application for a permanent or temporary 27 

injunction, restraining order, or other order against the person or persons responsible for the 28 
conduct, as the complainant deems necessary to ensure the full enjoyment of the rights described 29 
in this section. 30 

(d) Whenever an action has been commenced in any court seeking relief from the denial 31 
of equal protection of the laws under the Fourteenth Amendment to the Constitution of the 32 
United States on account of race, color, religion, sex, national origin, or disability, the Attorney 33 
General or any district attorney or city attorney for or in the name of the people of the State of 34 
California may intervene in the action upon timely application if the Attorney General or any 35 
district attorney or city attorney certifies that the case is of general public importance. In that 36 
action, the people of the State of California shall be entitled to the same relief as if it had 37 
instituted the action. 38 

(e) Actions brought pursuant to this section are independent of any other actions, 39 
remedies, or procedures that may be available to an aggrieved party pursuant to any other law. 40 

(f) Any person claiming to be aggrieved by an alleged unlawful practice in violation of 41 
Section 51 or 51.7 may also file a verified complaint with the Department of Fair Employment 42 
and Housing pursuant to Section 12948 of the Government Code. 43 

(g)  The court shall not award injunctive relief as provided in subsection (c)(3), above, or 44 
attorney’s fees as provided in subdivision (a), above, unless within 90 days prior to filing 45 

suit hereunder the plaintiff provides the defendant with written notice that plaintiff believes that 46 
defendant is in violation of Section 51 by failing to provide access to disabled persons as 47 
required by any law with respect to property owned, leased or otherwise occupied and controlled 48 
by defendant.  The written notice shall describe, with specificity and particularity, the alleged 49 
violation and inform defendant that a complaint may be filed if the violation is not corrected 50 
within ninety (90) days of the date of the notice.   51 

(h)  If, after receiving the notice prescribed in subdivision (g), defendant corrects the 52 
violation within 90 days of the notice or before plaintiff files a complaint, such that the property 53 
owned, lease or otherwise occupied and controlled by defendant is now in compliance with all 54 
existing laws regarding disabled access, the plaintiff shall not be entitled to obtain injunctive 55 
relief as provided in subsection(c)(3), above; nor shall plaintiff be entitled to an award of 56 
attorney’s fees, as provided in subsection (a), above, except that plaintiff shall be entitled to an 57 
attorney fee of five hundred dollars ($500), to be paid by defendant to plaintiff upon correction 58 
of the violation.  If defendant fails to make this payment, plaintiff may file a complaint in court 59 
and, notwithstanding paragraph (g) of this section, may seek actual attorney fees and costs 60 
incurred in such an action.     61 

(i) For any person who has given the notification provided for in subdivision (g) of this 62 
section, the time within which to commence an action pursuant to this section shall be extended 63 
by an additional ninety (90) days.  64 

(gj) This section does not require any construction, alteration, repair, structural or 65 
otherwise, or modification of any sort whatsoever, beyond that construction, alteration, repair, or 66 
modification that is otherwise required by other provisions of law, to any new or existing 67 
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establishment, facility, building, improvement, or any other structure, nor does this section 68 
augment, restrict, or alter in any way the authority of the State Architect to require construction, 69 
alteration, repair, or modifications that the State Architect otherwise possesses pursuant to other 70 
laws. 71 

(hk) For the purposes of this section, “actual damages” means special and general 72 
damages. This subdivision is declaratory of existing law. 73 

(il) Subdivisions (b) to (f), inclusive, shall not be waived by contract except as provided 74 
in Section 51.7.75 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Existing law provides that any plaintiff may bring a complaint alleging that a 
defendant has created disability access barriers, and may recover attorney fees for the resulting 
lawsuit.  The result is almost always the correction of the access barriers by the defendant, 
removing the problem and promoting disability access; however, in order to settle the action, 
defendant must pay plaintiff’s attorney fees.  These attorney fees are, almost without exception, 
the entirety of the benefit that plaintiff receives, and it goes to plaintiff’s attorneys.  This has led 
to a cottage industry of “disability strike” suits where plaintiff’s lawyers around the state employ 
professional plaintiffs who file hundreds of suits per year against businesses.  The businesses 
then have no choice but to settle the case, and while the barriers to access are removed, the 
businesses pay an unreasonable cost in the form of plaintiff’s attorney fees that weren’t 
necessary in the first place. 

The Solution: This resolution solves the problem by requiring any plaintiff to provide pre-suit 
written notice of a disability access barrier.  If the defendant ignores the notice or fails to fix the 
problem, the suit can go forward.  But if the defendant fixes the issue, neither injunctive relief 
nor attorney fees are available, and no suit may be filed.  In order to continue to incentivize 
attorneys to assist disabled persons, the business must pay a flat attorney fee of $500 when the 
violation is corrected.  The resolution will unclog court dockets and continue to promote the real 
goal of Section 51, improving access for disabled persons, without benefiting plaintiff’s 
attorneys and professional plaintiffs and embittering businesses who are less likely to be 
receptive to disability advocacy under current law. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
No known prior or similar pending legislation.  Similar to Resolution 07-08-2007, which was 
approved in principle. 

AUTHOR AND/OR PERMANENT CONTACT
Matthew J. Norris, Norris Law Group, P.C., 10940 Wilshire Boulevard, Suite 1600, Los 
Angeles, CA 90024, mjnorris@norrislglaw.com, 310-443-4159. 
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RESPONSIBLE FLOOR DELEGATE 
Matthew J. Norris 
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RESOLUTION 05-01-2022 

DIGEST 
Real Estate Licensing: Ownership of Real Estate by Limited Liability Companies  
Amends Business & Professions Code section 10133 to provide that managers and members of 
limited liability companies which own or lease real property need not hold a real estate license. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Business & Professions Code section 10133 to provide that managers 
and members of limited liability companies which own or lease real property need not hold a real 
estate license. This resolution should be approved in principle because it extends an already-
existing exemption to a business structure that is increasingly used for real estate holdings.  

Current law exempts officers of a corporation and general partners of a partnership from being 
required to hold a real estate license if the corporation or partnership holds real property. 
However, despite more real estate being held by limited liability companies, this exemption does 
not apply to members and managers of those limited liability companies. In addition, current law 
does not permit a limited liability company to become licensed as a real estate broker (Bus. & 
Prof. Code, §§ 10158, 10159, 10159.2, 10180, 10211.)  

This resolution proposes to address this issue by extending the exemption from having to hold a 
real estate license to members and managers of a limited liability company that owns or leases 
real property. Without the exemption, members of a limited liability company purchasing real 
estate for the limited liability company must hold a real estate license, which is not required if a 
corporation or a partnership purchases real estate.    

There are no similar pending bills. A prior bill sought to add an exception to this statute for 
nonprofit limited liability companies that provide affordable housing through approved housing 
development agencies. (CA Ass. Bill No. 482 (2017-2018 Reg. Sess.)) The bill died in 
committee pursuant to Art. IV, Sec. 10(c) of the Constitution. 

Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business & Professions Code section 10133, to read as follows: 
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 10133 1 
(a) The acts described in Section 10131 are not acts for which a real estate license is 2 

required if performed by: 3 
(1) A regular officer of a corporation or a general partner of a partnership or a manager or 4 

member of a limited liability company with respect to real property owned or leased by the 5 
corporation, or partnership or limited liability company, respectively, or in connection with the 6 
proposed purchase or leasing of real property by the corporation, or partnership or limited 7 
liability company, respectively, if the acts are not performed by the officer, or partner, manager 8 
or member in expectation of special compensation. 9 

(2) A person holding a duly executed power of attorney from the owner of the real 10 
property with respect to which the acts are performed. 11 

(3) An attorney at law in rendering legal services to a client. 12 
(4) A receiver, trustee in bankruptcy or other person acting under order of a court of 13 

competent jurisdiction. 14 
(5) A trustee for the beneficiary of a deed of trust when selling under authority of that 15 

deed of trust. 16 
(b) The exemptions in subdivision (a) are not applicable to a person who uses or attempts 17 

to use them for the purpose of evading the provisions of this part.18 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Bar Association of Northern San Diego County 

STATEMENT OF REASONS 

The Problem (including Existing Law): Existing law exempts the requirement to hold a real 
estate license if a corporation or partnership owns the property and is acting though an officer or 
partner.  However, many properties owned by entities in California are owned by LLCs (usually 
for tax reasons).  There is no rational reason why LLC ownership of real property would require 
a licensed real estate agent to sell, lease, etc. that property while properties owned by 
corporations and partnership do not. 

The Solution: This resolution would add limited liabilities companies to the exception to holding 
a real estate license for properties owned by the LLC.  The exception would extend to either a 
manager of the LLC (for manager-managed LLCs) or a member of the LLC (for member-
managed LLCS). This will allow LLCs that own real property in California to act through its 
authorized member/manager to lease, manage and sell its own real property, like corporations 
and partnerships. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
AB 482 (17-18 session) attempted to add an exception to this statute for nonprofit limited 
liability companies that provide affordable housing through approved housing development 
agencies. It did not pass in the assembly by the constitutional deadline. 
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AB2397 (15-16 session) attempted to add an exception to this statute for agents that provide 
housing services. It did not pass at the committee level. 

AUTHOR AND/OR PERMANENT CONTACT
Melissa L. Bustarde, Esq., Branfman Mayfield Bustarde Reichenthal LLP, 2011 Palomar Airport 
Rd., Suite 306, Carlsbad, CA 92011, (858) 793-8090, melissa@bmbr.com. 

RESPONSIBLE FLOOR DELEGATE
Melissa L. Bustarde, Esq. 
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RESOLUTION 05-02-2022 

DIGEST 
Alcoholic Beverage License: Clarify Exemptions for Barbering and Cosmetology Licensees 
Amends Business and Professions Code section 23399.5 to clarify exemption from alcoholic 
beverage licensing applies to State Board of Barbering and Cosmetology regulated businesses.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Business and Professions Code section 23399.5 to clarify exemption 
from alcoholic beverage licensing applies to State Board of Barbering and Cosmetology 
regulated businesses. This resolution should be approved in principle because it applies the 
current exception for “beauty salon service or barbershops” to all State Board of Barbering and 
Cosmetology licensees. 

Current law requires an alcoholic beverage license when businesses serve alcoholic beverages to 
customers, unless an exemption applies. (Bus. & Prof. Code, § 23399, et seq.; 68 Ops.Cal.Atty. 
Gen. 263 (1985).) Current Business and Professions Code section 23399.5 provides exemptions 
from the licensing requirement for specified service providers when alcoholic beverages are 
provided as part of the business’s services without additional charge.  

In particular, section 23399.5, subdivision (c), exempts “beauty salon service or barbershops” 
from alcoholic beverage licensing when the business serves “wine or beer as part of a beauty 
salon or barber shop service if: (1) there is no extra charge or fee, (2) the business is in good 
standing with the State Board of Barbering and Cosmetology, (3) no more than 12 ounces of beer 
or six ounces of wine by the glass is offered to a client, and (4) the beer or wine is provided only 
during business hours and not later than 10:00 p.m. (Bus. & Prof. Code, § 23399.5, subd. (c)(1)-
(4).) Beauty salons and barber shops remain subject to city or city and county ordinances that 
restrict or limit consumption of alcoholic beverages. (Id., at subd. (c)(5).) 

The problem is that section 23399.5 does not define “beauty salon.” This is further compounded 
by the fact that Business and Professions Code section 7316, defining barbering and cosmetology 
services, does not define the term “beauty salon.” Similarly, Business and Professions Code 
section 7346, et seq., governing the licensing of barbering and cosmetology establishments does 
not define the term “beauty salon.” This creates ambiguity in determining whether businesses 
like nail salons fall within the current alcoholic beverage licensing exemption. This is 
demonstrated by the fact that the California Aesthetician Association had been requesting 
clarification as to whether the alcoholic beverage exemption applied to aesthetician 
establishments as far back as 2017. (See 
https://www.barbercosmo.ca.gov/about_us/meetings/minutes/20171022.pdf.) At present, it 
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appears the State Board of Barbering and Cosmetology has yet to respond to the request for 
clarification. 

This resolution would amend existing law to clarify that the exemption from alcoholic beverage 
licensing under Section 23399.5, subdivision (c), applies to the professions licensed by the State 
Board of Barbering and Cosmetology.  

This resolution should be approved in principle because it would resolve current ambiguity. It 
would provide a clear objective determination of the current exemption from alcoholic beverage 
licensing as applying to all licensees regulated by the State Board of Barbering and 
Cosmetology. The public would remain protected because the Department of Barbering and 
Cosmetology has the power to impose discipline on licensees and could adopt regulations related 
to the service of alcohol to customers. (See Bus. & Prof. Code, §§ 7312, subd. (a)(1) & (5), 
7404.) Similarly, if a business fails to comply with all of the exemption requirements, the 
Department of Alcoholic Beverage Control (ABC) can seize the alcohol and pursue 
misdemeanor charges against the business. (Bus. & Prof. Code, §§ 25350, subd. (d) [seizure], 
25351 [misdemeanor].) 

There are no known unintended consequences of this resolution. (Opponents of the original 
legislation adding the exemption for beauty salons and barber shops expressed concerns about 
ABC’s ability to monitor compliance, potentials for underage drinking, and the absence of 
responsible drinking training for persons serving the alcohol. (See Assem. Floor Analysis of 
Assem. Bill No. 1322 (2015-2016 Reg. Sess.).)  

No prior similar legislation found. Assembly Bill Nos. 376 (2021-2022 Reg. Sess.) (O’Donnell) 
and 3301 (2019-2022 Reg. Sess.) (O’Donnell) would have added an exemption for arts and crafts 
workshops that meet specified requirements.  

Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business & Professions Code section 23399.5, to read as follows: 

§23399.5 1 
(a) (1) A license or permit is not required for the serving of alcoholic beverages in a 2 

limousine by any person operating a limousine service regulated by the Public Utilities 3 
Commission, provided there is no extra charge or fee for the alcoholic beverages. 4 

(2) For purposes of this subdivision, there is no extra charge or fee for the alcoholic 5 
beverages when the fee charged for the limousine service is the same regardless of whether 6 
alcoholic beverages are served. 7 

(b) (1) A license or permit is not required for the serving of alcoholic beverages as part of 8 
a hot air balloon ride service, provided there is no extra charge or fee for the alcoholic beverages. 9 
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(2) For purposes of this subdivision, there is no extra charge or fee for the alcoholic 10 
beverages when the fee charged for the hot air balloon ride service is the same regardless of 11 
whether alcoholic beverages are served. 12 

(c) A license or permit is not required for the serving of wine or beer as part of a beauty 13 
salon service or barber shop any service provided by any establishment that is subject to 14 
regulation by the State Board of Barbering and Cosmetology as defined in Business and 15 
Professions Code section 7301, et seq. if the following requirements are met: 16 

(1) There is no extra charge or fee for the beer or wine.  For purposes of this paragraph, 17 
there is no extra charge or fee for the beer or wine if the fee charged for the beauty salon service 18 
or barber shop service is the same regardless of whether beer or wine is served. 19 

(2) The license of the establishment providing the beauty salon service or barber shop 20 
service is in good standing with the State Board of Barbering and Cosmetology. 21 

(3) No more than 12 ounces of beer or six ounces of wine by the glass is offered to a 22 
client. 23 

(4) The beer or wine is provided only during business hours and in no case later than 10 24 
p.m. 25 

(5) Nothing in this subdivision shall be construed to limit the authority of a city or city 26 
and county to restrict or limit the consumption of alcoholic beverages, as described in this 27 
subdivision, pursuant to Section 23791.28 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem: Business & Professions Code section 23399.5 provides that a permit or license 
from the Alcoholic Beverage Control Board (“ABC”) “ is not required for the serving of wine or 
beer as part of a beauty salon service or barber shop service if the following requirements are 
met.”  The requirements include that only 12 ounces can be served, and it must be provided free 
of charge.  Barbershops have loved this law – guys go to get a haircut and they can have a cold 
one while doing so.   
Unfortunately, most women cannot enjoy the same privilege because the statute says, “beauty 
salon service,” but that term is not defined anywhere in the B&P Code or anywhere else.  
Consequently, ABC has said that unless the law is changed, it will require “beauty salons” to get 
an ABC permit.  I have represented nail salons and estheticians (which are widely considered to 
be beauty salons) that have been denied by the ABC this “free wine or beer” privilege because 
their type of business is not specifically included in the B & P Code language, whereas barber 
shops are.   

The Solution: The solution is straightforward – define the term “beauty salon service.”  And, 
since the existing Code section already refers to the State Board of Barbering and Cosmetology, 
simply define beauty salon service as a service provided by a business governed by the State 
Board of Barbering and Cosmetology.  These businesses are Cosmetologists; Barbers; 
Manicurists (nail care); Estheticians (skin care); Electrologists (permanent hair removal); 



05-02-2022  Page 2 of 4

Apprentices; Establishments (Places where barbering, cosmetology, electrology, and other 
related services are performed.).  See, Business & Professions Code §§7301, et seq.   

The Legislative Counsel has issued an Opinion Letter that says any establishment that is 
governed by the State Board of Barbering and Cosmetology should not have to get an ABC 
permit to enjoy the benefits of Business & Professions Code §23399.5(c).  Despite this, ABC has 
insisted that it will continue to require an ABC permit for any business (outside of barber shops) 
to serve any alcohol regardless of quantity or cost, whereas barbershops can continue to offer this 
perk for free and without an ABC license.    

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION 
None known. 

AUTHOR AND/OR PERMANENT CONTACT 
Carl Kanowsky 
Kanowsky & Associates 
26481 Summit Circle 
Santa Clarita, CA 91350 
(661) 290-2656 
cjk@kanowskylaw.com

RESPONSIBLE FLOOR DELEGATE
Carl Kanowsky 
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RESOLUTION 05-03-2022 

DIGEST 
Attorney Discipline: Non-consensual sexual relations initiated by client  
This resolution amends Business and Professions Code section 6106.9, to clarify that non-
consensual sexual relations initiated by clients are not grounds for attorney discipline. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Business and Professions Code section 6106.9, to clarify that non-
consensual sexual relations initiated by clients are not grounds for attorney discipline. This 
resolution should be disapproved because it is unlikely to obtain the desired result as currently 
drafted. 

Business and Professions Code section 6106.9 sets forth circumstances under which sexual 
relations with a client may constitute grounds for attorney discipline. (Bus. & Prof. Code, § 
6106.9, subd. (a)(1)-(3).) These grounds include: (1) expressly or impliedly conditioning the 
performance of legal services on the client’s willingness to engage in sexual relations with the 
attorney; (2) employing coercion, intimidation or undue influence in entering into sexual 
relations with a client; or (3) continuing to represent a client with whom the attorney has sexual 
relations if the sexual relationship causes counsel to perform legal services incompetently or the 
sexual relationship would be likely to damage or prejudice the client’s case. (Ibid.; and see Cal. 
Practice Guide: Professional Responsibility (The Rutter Group 2021) ¶ 4.264.51.) Section 6106.9 
currently exempts sexual relations between an attorney and the attorney’s spouse or a person in 
an equivalent domestic relationship, and “ongoing consensual sexual relationships that predate 
the initiation of the attorney-client relationship.” (Bus. & Prof. Code, § 6106.9, subd. (b).) 

In Roy v. Superior Court (2011) 198 Cal.App.4th 1337, 1352-1353, the appellate court examined 
the attorney discipline statute in a physician discipline case where the sexual contact was 
initiated by a patient after a dinner meeting arranged by the patient, and even though the 
physician initially resisted the sexual contact. The appellate court upheld the discipline based, in 
part, on a review of the language in section 6106.9.  

Subdivision (d) of section 6106.9 defines the term “ ‘sexual relations’ ” to mean 
either sexual intercourse or “the touching of an intimate part of another person for 
the purpose of sexual arousal, gratification, or abuse.” This definition does not 
distinguish between the touching of a client by an attorney or the 
reverse situation, nor does it specify whose sexual desires need to be aroused or 
gratified. The term applies, without qualification, to any intentional touching of 
an intimate body part of another for a sexual purpose. 

(Roy v. Superior Court, supra, 198 Cal.App.4th at pp. 1352-1353.)  
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Under current law, attorneys also face potential discipline for willful violations of the Rules of 
Professional Conduct. (Bus. & Prof. Code, § 6077.) Rules of Professional Conduct, rule 1.8.10 
provides that a “lawyer shall not engage in sexual relations with a current client who is not the 
lawyer's spouse or registered domestic partner, unless a consensual sexual relationship existed 
between them when the lawyer-client relationship commenced.” (Rules Prof. Conduct, rule 
1.8.10(a).) Rule 1.8.10 uses the same definition of “sexual relations” found in Section 6106.9. 
(Id., at rule 1.8.10(b).) In adopting rule 1.8.10, the intent was to create a broader per se 
prohibition on sexual relations with a client, unless the sexual relationship preexisted the 
representation. (See Edmond, Cal. Bar Journal, Aug. 2016, at 
https://www.calbarjournal.com/August2016/Opinion/LeeSmalleyEdmon [explaining intent of 
Commission to substantially adopt standard in Model Rule 1.8(j)].)  

This resolution seeks to amend section 6106.9 to preclude attorney discipline when the client 
initiates unwanted sexual contact with an attorney. The proposed change would require a 
showing that sexual relations occurred with the express consent of the attorney in establishing a 
basis for disciplinary action. The resolution explains that it seeks to exempt instances where a 
client engages in sexual harassment or sexual assault of the attorney. This resolution does not 
make any changes to Rules of Professional Conduct, rule 1.8.10. 

This resolution should be disapproved. Certainly, attorneys should not face discipline because of 
unwanted sexual contact or harassment initiated by a client because such discipline would 
represent further victimization. However, section 6106.9 does not impose discipline simply 
because of sexual contact with a client. Rather, section 6106.9, subdivision (a)(3), only allows 
discipline for continued representation of a client after sexual contact occurred “if the sexual 
relations cause the attorney to perform legal services incompetently” “or if the sexual relations 
would, or would be likely to, damage or prejudice the client’s case.”  

In addition, this resolution is unlikely to obtain the desired result as currently drafted. First, this 
resolution does not address the broader Rules of Professional Conduct, rule 1.8.10. Second, the 
proposed changes based on consent and express consent by the attorney are likely to prohibit 
prosecution of attorney initiated sexual conduct when there are competing versions as to who 
initiated sexual contact. It potentially provides a perfect escape hatch for attorneys who initiated 
the sexual encounter by claiming that it was the client who initiated the contact and the contact 
was without the attorney’s express consent. The better solution would be to amend subdivision 
(d) by specifying that “sexual relations” must be for the purpose of sexual arousal or gratification 
of the attorney or sexual abuse of the client. Similar changes would need to be made to Rules of 
Professional Conduct, rule 1.8.10. This would cure the problem by resolving the dual nature of 
the current language pointed out by the Roy Court. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be disapproved.  
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 6106.9, to read as follows: 

§ 6106.9 1 
(a) It shall constitute cause for the imposition of discipline of an attorney within the 2 

meaning of this chapter for an attorney to do any of the following: 3 
(1) Expressly or impliedly condition the performance of legal services for a current or 4 

prospective client upon the client's willingness to engage in sexual relations with the attorney. 5 
(2) Employ coercion, intimidation, or undue influence in entering into sexual relations 6 

with a client. 7 
(3) Continue representation of a client with whom the attorney has consensual sexual 8 

relations if the sexual relations cause the attorney to perform legal services incompetently in 9 
violation of Rule 3-110 of the Rules of Professional Conduct of the State Bar of California, or if 10 
the sexual relations would, or would be likely to, damage or prejudice the client's case. 11 

(b) Subdivision (a) shall not apply to sexual relations between attorneys and their spouses 12 
or persons in an equivalent domestic relationship, to ongoing consensual sexual relationships that 13 
predate the initiation of the attorney-client relationship, or to sexual relations that occurred 14 
without the attorney’s express consent. 15 

(c) Where an attorney in a firm has sexual relations with a client but does not participate 16 
in the representation of that client, the attorneys in the firm shall not be subject to discipline 17 
under this section solely because of the occurrence of those sexual relations.18 

(d) For the purposes of this section, “sexual relations” means sexual intercourse or the 19 
touching of an intimate part of another person for the purpose of sexual arousal, gratification, or 20 
abuse. 21 

(e) Any complaint made to the State Bar alleging a violation of subdivision (a) shall be 22 
verified under oath by the person making the complaint.23 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Queen’s Bench Bar Association of the San Francisco Bay Area

STATEMENT OF REASONS 

The Problem: A report published in 2020 by Women Lawyers On Guard Inc. found that more 
than two-thirds of women working in law have directly experienced sexual harassment during 
their careers. (Women Lawyers On Guard Inc., Still Broken: Sexual Harassment and Misconduct 
in the Legal Profession (2020) p. 4, available at https://womenlawyersonguard.org/still-broken/). 
The report also states that “harassment by clients … continues to plague the profession. 
Harassment by clients and opposing counsel is particularly disturbing, given the difficulty of 
addressing these situations.” (Id. p. 19.). The frequency of such misconduct is difficult to 
measure due to significant underreporting.  

Current law requires lawyers to preserve the secrets of their clients at “every peril” to themselves 
and imposes disciplinary action for attorney-client sexual relations. (Bus. & Prof. Code §§ 6068 
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and 6106.9.)  Attorneys who are sexually assaulted by their client can be disciplined if the assault 
causes them to incompetently represent their client or if it would, or would be likely to, damage 
or prejudice their client’s case. Current law, therefore, does not protect attorneys from 
disciplinary action for sexual relations resulting from sexual assault or harassment by a client. 
Sexual harassment and assault of lawyers by their clients may thus cause them to violate ethics 
rules through no fault of their own. Failing to explicitly exclude non-consensual sexual relations 
between attorneys and clients caused by the client’s sexual misconduct from disciplinary action 
under this section allows attorneys to be disciplined for being survivors of sexual misconduct. 
Retaining penalties for attorneys in these situations contradicts the spirit and objectives of the 
ethics rules. 

The Solution: Amending the Business and Professions Code to clarify that non-consensual 
sexual relations initiated by the client are not cause for discipline eliminates the possibility of 
attorneys being sanctioned for unwanted sexual relations by no fault of their own. These changes 
mirror existing language yet improve upon a set of rules that, as they stand, do not reflect the 
experience of attorneys in their profession. Amending this code section also sends the message to 
the profession that attorneys should be protected from sexual misconduct by clients, rather than 
being subjected to discipline for it. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT
Andrea Carlise, 2835 Johnson Ave., Alameda, CA, 94501, (510) 205-1255, 
andreacarlise@gmail.com 

RESPONSIBLE FLOOR DELEGATE
Andrea Carlise 

OCBA COUNTERARGUMENT TO RESOLUTION 05-03-2022  

The Orange County Bar Association has great empathy for any attorney who is the victim of 
sexual assault or harassment by a client or anyone else; however, this proposal cannot achieve its 
aim of protecting from discipline attorneys who violate their duty of competence under Rule of 
Professional Conduct 1.1 (which replaced Rule 3-110) as a result of sexual assault by their client.  
This is because the applicable Rules of Professional Conduct, which would not be amended by 
changing this statute, do not contain exceptions for attorneys who are victims of sexual assault or 
harassment.  Rule 1.1 prohibits attorneys from “intentionally, recklessly, with gross negligence, 
or repeatedly fail[ing] to perform legal services with competence.” The rule does not contain an 
exception for incompetence caused by sexual assault or harassment.  Nor does Rule 1.8.10, 
which prohibits sexual relations with a client unless a consensual sexual relationship existed 
before the attorney-client relationship started.  Thus, if “sexual relations” within the meaning of 
the Rule (which contains the same definition as § 6106.9) could include relations to which the 
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attorney did not consent, although unlikely, the attorney could face discipline under Rule 1.8.10.  
Moreover, attorneys who cannot provide legal services without violating the duty of competence 
set forth in Rule 1.1 are required by Rule 1.16(a)(2) to withdraw from the representation.  There 
is no exception to that requirement for attorneys who are the victims of sexual assault. Where 
competent legal services can’t be performed as a result, attorneys also may not obtain client 
consent under Rule 1.7(d)(1) to the inevitable conflict of interest that would arise between 
lawyer and client if nonconsensual sexual assault occurs.  This would, again, require the attorney 
to withdraw. Thus, even if § 6106.9 is amended as proposed, attorneys could still face discipline 
under the Rules of Professional Conduct for intentionally, recklessly, grossly, or repeatedly 
failing to act competently or for failing to withdraw when required by the Rules. 
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RESOLUTION 05-04-2022 

DIGEST 
Licensing for Hairstylists: Curriculum Requirements 
Amends Business and Professions Code section 7363, subdivision (b)(3) to require a course in 
hairstyling to include instruction on natural and textured hair and hairstyles.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Business and Professions Code section 7363, subdivision (b)(3) to 
require a course in hairstyling to include instruction on natural and textured hair and hairstyles. 
This resolution should be approved in principle because it updates the curriculum offered by 
hairstyling schools to accord with the Crown Act, which provides that “hair discrimination 
targeting hairstyles associated with race is racial discrimination.”  

Current law requires professional hairstylists (i.e. barbers and cosmetologists) to have a license 
issued by the California Board of Barbering and Cosmetology (“Board”), which is issued when 
an applicant meets statutory criteria and passes the examination. (Bus. & Prof. Code, §§ 7396 et 
seq.) One of the pre-requisites for taking the licensing examination is completing a course of 
study at a school approved by the Board. (Bus. & Prof. Code, § 7321, subd. (d)(1), (4).) One can 
also qualify to take the examination by completing an apprenticeship (Bus. & Prof. Code, § 
7321, subd(d)(5)), by having practiced cosmetology in another state for a statutorily specified 
amount of time (Bus. & Prof. Code, § 7321, subd(d)(5)(2)), or by having a license from another 
state (Bus. & Prof. Code, § 7321, subd. (5)(d)(5)). The mandatory components for the curriculum 
of cosmetology schools for hairstyling are set out in Bus. & Prof. Code, § 7363, and are spelled 
out in more detail in the California Code of Regulations, title 16. (See Cal. Code Regs., tit. 16, § 
950.2.) Current statutes and regulations are silent on the topic of training to care for and style 
natural hair and textured hair. 

This resolution would add a required component to the hairstyling curriculum for cosmetology 
schools, requiring instruction in “natural and textured hair and hairstyles, such as afros, braids, 
twists, and locks.” This language tracks the language in the Crown Act, which was enacted in 
2019, and provides that “‘Protective hairstyles’ includes, but is not limited to such hairstyles as 
braids, locks, and twists.” (Educ. Code, § 212.1, subd (c); Gov’t. Code, § 12629, subd. (x).) In 
enacting this law, the legislature found that “Workplace dress code and grooming policies that 
prohibit natural hair, including afros, braids, twists, and locks, have a disparate impact on Black 
individuals as these policies are more likely to deter Black applicants and burden or punish Black 
employees than any other group…..In a society in which hair has historically been one of many 
determining factors of a person’s race, and whether they were a second class citizen, hair today 
remains a proxy for race. Therefore, hair discrimination targeting hairstyles associated with race 
is racial discrimination.” (Senate Bill No.188 (Reg. Sess. 2018-2019), § 1, subd. (f).) 
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It is therefore reasonable that cosmetologists should receive training in how to style natural and 
textured hair, so that people with such hair have more hairstylists to choose from, and so that 
hairstylists can provide the care and styling a significant portion of the population needs.  

There are no similar pending bills, nor any in the last three years 

Therefore, this resolution should be Approved in Principle. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 7363, to read as follows: 

§ 7363 1 
(a) A course in hairstyling established by a school shall consist of not less than 600 hours 2 

of practical and technical instruction. 3 
(b) The curriculum for a hairstyling course shall include, at a minimum, technical and 4 

practical instruction in the following areas: 5 
(1) One hundred hours in health and safety, which includes hazardous substances, 6 

chemical safety, safety data sheets, protection from hazardous chemicals, preventing chemical 7 
injuries, health and safety laws and regulations, and preventing communicable diseases. 8 

(2) One hundred hours in disinfection and sanitation, which includes disinfection 9 
procedures to protect the health and safety of consumers as well as the technician and proper 10 
disinfection procedures for equipment used in establishments. 11 

(3) Two hundred hours in hair styling services, which includes arranging, blow drying, 12 
cleansing, curling, dressing, hair analysis, shampooing, waving, and nonchemical straightening, 13 
and hair cutting including the use of shears, razors, electrical clippers and trimmers, and thinning 14 
shears, for wet and dry cutting. Instruction on hair styling services shall include natural and 15 
textured hair and hairstyles, such as afros, braids, twists, and locks.16 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Alameda County Bar Association

STATEMENT OF REASONS 

The Problem:  According to the 2020 Census, no race or ethnic group constitutes a majority of 
California’s population: 39% of state residents are Latino, 35% are white, 15% are Asian 
American or Pacific Islander, 5% are Black, 4% are multiracial, and fewer than 1% are Native 
American or Alaska Natives. In the Crown Act, the California legislature recognized the 
importance of allowing natural hairstyles in the workplace and in schools, finding that “hair 
discrimination targeting hairstyles associated with race is racial discrimination.”  (Senate Bill 
No. 188, 2019-2020 sess.) Despite laws mandating acceptance of natural hairstyles, California 
barbers and cosmetologists are not required to have any training on the unique questions 
associated with styling and caring for natural and textured hair. 
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The Solution:  This resolution would require that the hairstyling curriculum for barbering and 
cosmetology schools include natural and textured hair. 

IMPACT STATEMENT 
This resolution may require related amendments to the California Code of Regulations. This 
resolution may require amendments to 16 California Code of Regulations sections 950.1 and 
950.2, which provide more detailed curriculum requirements for barbering and cosmetology 
courses, 

CURRENT OR PRIOR RELATED LEGISLATION
There is no prior related legislation.  

AUTHOR AND/OR PERMANENT CONTACT
Margaret J. Grover, Grover Workplace Solutions, P.C., 1300 Clay Street, Suite 600, Oakland, 
CA 94618, Tel: 415.596.9433, Email: mgrover@groverworkplacesolutions.com. 

RESPONSIBLE FLOOR DELEGATE
Margaret J. Grover 
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RESOLUTION 05-05-2022 

DIGEST 
State Bar: Expungement of Attorney Discipline Records  
Amends Business and Professions Code section 6086.5 to specify the information the State Bar 
must post on its website about attorneys and creates a means to expunge discipline records. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
Identical to 08-03-2020, 03-02-2021 (other than the date on which acts under it may be 
undertaken), which were Disapproved. 

Reasons: 
This resolution amends Business and Professions Code section 6086.5 to specify the information 
the State Bar must post on its website about attorneys and creates a means to expunge discipline 
records. This resolution should be disapproved because expungement of attorney discipline 
records is contrary to California’s policy, which requires the California State Bar to protect the 
public from attorneys who violate the California Rules of Professional Conduct, various sections 
of the Business and Professions Code, and related ethical obligations. 

There is no current California law that permits attorneys to seek expungement of their discipline 
records or that permits the California State Bar to limit the record of attorney discipline available 
to the public.  

This resolution gives attorneys the ability to seek expungement of discipline records that are 
publicly available as follows: For ‘administrative actions’ (the resolution does not specify what 
an ‘administrative action’ would be in the context of attorney licensing/discipline), the attorney 
may petition for removal of the record from publicly available information five years after it was 
posted under the attorney’s State Bar profile on the State Bar’s website. For disciplinary actions, 
ten years after the record is posted under the attorney’s State Bar profile, the attorney may 
petition the State Bar to have the record expunged from public view based on a showing that the 
attorney has been rehabilitated and no longer poses a “credible risk” to the public. This 
resolution grants the State Bar authority to determine the amount of the fee for such petitions, 
and the minimum information the petitioning attorney must provide. This resolution requires the 
State Bar to maintain a list of all attorneys whose records were altered under this expungement 
scheme, and to make that list available to some unspecified “other licensing bodies.” This 
resolution also does not specify whether the list the State Bar is required to maintain must 
contain the information that was expunged from public view. 

This resolution does not heed the public protection purpose of the State Bar (see e.g., the Mission 
Statement of the State Bar, https://www.calbar.ca.gov/About-Us/Our-Mission), or the fact that 
attorneys’ fiduciary duties to their clients are of the highest importance (see e.g., Magee v. State 
Bar of Cal. (1962) 58 Cal.2d 423, 430). When an attorney violates the Rules of Professional 
Conduct, and/or various sections of the Business and Professions Code and/or related ethical 
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obligations, and is disciplined by the State Bar for such misconduct, the information never stops 
being relevant for public protection. Members of the public are able to decide for themselves 
whether to hire an attorney disciplined more than 10 years ago. Whatever the attorney’s 
wrongdoing may have been (whether minor or egregious), the public should not be denied the 
right to know the information. Attorneys are public figures, officers of the court, and are 
expected to conduct themselves accordingly. In addition, this resolution improperly asks the 
State Bar to focus on the attorneys’ interests in perhaps not being embarrassed by past 
wrongdoing, or worse, losing clients/not getting retained by potential clients rather than on 
protecting the public from unscrupulous attorneys.  

This resolution also fails to take into consideration that the State Bar’s public disclosure 
requirements are far greater than the information the State Bar posts on its website under 
attorneys’ profiles. For example, the State Bar must disclose (upon request by any member of the 
public) “any information reasonably available to it pursuant to subdivision (o) of [Business and 
Professions Code] Section 6068, and to [Business and Professions Code] Sections 6087.7, 
6086.8, and 61-1, concerning a licensee of the State Bar which is otherwise a matter of public 
record, including civil or criminal filings and dispositions.” (Bus. & Prof. Code, § 6086.1, subd. 
(c).) The State Bar complies with this requirement, in part, by posting the records of attorney 
discipline to its website. (See e.g., Mack v. State Bar of California (2001) 92 Cal.App.4th 957, 
962-963.) All of these categories of information about attorneys are public records. (Ibid.)  In 
addition, this resolution fails to consider that the opinions of the State Bar Court and the 
California Supreme Court relating to attorney’s discipline remain publicly available records of 
attorney discipline. 

Finally, it is unclear under this resolution whether the State Bar would be prohibited from 
disclosing discipline records that were removed from the attorney’s profile to a member of the 
public who requests all of the information about that attorney. It is also unclear whether the State 
Bar would be required to maintain its own separate records of the discipline records that were 
expunged from public view, not just the list of attorneys whose records were expunged. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 6086.5, to read as follows: 

§ 6086.5 1 

(a) The board of trustees shall establish a State Bar Court, to act in its place and stead in 2 
the determination of disciplinary and reinstatement proceedings and proceedings pursuant to 3 
subdivisions (b) and (c) of Section 6007 to the extent provided by rules adopted by the board of 4 
trustees pursuant to this chapter. In these proceedings the State Bar Court may exercise the 5 
powers and authority vested in the board of trustees by this chapter, including those powers and 6 
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that authority vested in committees of, or established by, the board, except as limited by rules of 7 
the board of trustees within the scope of this chapter. 8 

(b) Access to records of the State Bar Court shall be governed by court rules and laws 9 
applicable to records of the judiciary and not the California Public Records Act (Chapter 10 
3.5  (commencing with Section 6250) of Division 7 of Title 1 of the Government Code). 11 

(c) Upon petition by a licensee accompanied by a fee sufficient to defray costs associated 12 
with consideration of a petition, filed in State Bar Court, the State Bar of California may remove 13 
from the licensee’s State Bar Profile, information on a licensee’s State Bar profile that has been 14 
posted for no less than five years which constitutes an administrative action, or an item that has 15 
been posted on the licensee’s State Bar Profile for no less than ten years which constitutes a 16 
disciplinary action, where the licensee provides evidence of rehabilitation indicating that the 17 
notice is no longer required in order to prevent a credible risk to members of the public utilizing 18 
licensed activity of the licensee. 19 

(d) The State Bar of California may develop, through regulations, the amount of the fee 20 
and the minimum information to be included in a licensee’s petition, including, but not limited 21 
to, a written justification and evidence of rehabilitation. 22 

(e) The petition process described by subdivisions (d) and (e) shall commence January 1, 23 
2023. 24 

(f) The State Bar of California shall maintain a list of all licensees whose administrative 25 
or disciplinary records are altered as a result of a petition approved under subdivision (d). The 26 
State Bar of California shall make the list accessible to other licensing bodies. The State Bar of 27 
California shall update and provide the list to other licensing bodies as often as it modifies the 28 
records displayed on its website in response to petitions approved under subdivision (d). 29 

(c)(g) For the purposes of Sections 6007, 6043, 6049, 6049.2, 6050, 6051, 6052, 30 
6077  (excluding the first sentence), 6078, 6080, 6081, and 6082, “board” includes the State Bar 31 
Court. 32 

(d)(1)(h) Nothing in this section shall authorize the State Bar Court to adopt rules 33 
of  professional conduct or rules of procedure. 34 

(2)(i) The Executive Committee of the State Bar Court may adopt rules of practice for the 35 
conduct of all proceedings within its jurisdiction. These rules may not conflict with the rules of 36 
procedure adopted by the board, unless approved by the Supreme Court.37 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS

The Problem:  The State Bar Act (codified in the Business and Professions Code) provides for 
the licensing and regulation of lawyers by the State Bar of California. Fees charged and collected 
by the State Bar of California from its licensees under the Business and Professions Code are 
paid to the State Bar of California for the purpose of funding the discipline system and 
admissions. Existing law requires the State Bar of California to provide on the Internet on the 
State Bar website specific information regarding the status of every license issued by the State 
Bar of California on licensees’ State Bar Profiles. 
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At this time any administrative action or any level of discipline against a licensee remains on a 
licensee’s State Bar profile indefinitely, except in rare circumstances. For instance, an 
administrative inactive enrollment for failing to timely comply with a licensee’s MCLE 
requirement can be expunged from a licensee’s State Bar profile after seven years under certain 
conditions. Very remote or minor violations remain on a State Bar profile much longer than 
necessary to protect the public by providing full information about lawyers. This resolution 
would strike a balance in allowing a licensee to seek expungement where the licensee could 
establish the information is not necessary to ensure public protection. 

The Solution:  This resolution would authorize the State Bar Court, upon petition by a licensee 
accompanied by a specified fee, to (1) remove from the licensee’s State Bar Profile an item that 
has been posted for at least five years which constitutes an administrative action against a 
licensee’s license; and (2) remove from the licensee’s State Bar Profile an item that has been 
posted for at least ten years which constitutes any level of public discipline, where the licensee 
can establish rehabilitation indicating that the notice is no longer required to prevent a credible 
risk to members of the public utilizing licensed activity of the licensee. The resolution would 
require the State Bar Court, in evaluating a petition, to take into consideration other violations 
that present a credible risk to the members of the public since the administrative or disciplinary 
action which the licensee is seeking to be removed occurred. The resolution would also authorize 
the State Bar of California to develop, through regulations, the amount of the fee and the 
minimum information to be included in a licensee’s petition, including, but not limited to, a 
written justification and evidence of rehabilitation. The resolution would require the petition 
process to commence January 1, 2021. The resolution would require the State Bar of California 
to maintain a list of all licensees whose disciplinary records are altered as a result of the petition 
process and to update the list and make it available to other licensing bodies, as specified. 

IMPACT STATEMENT
This resolution may require additional statutory changes. 

CURRENT OR PRIOR RELATED LEGISLATION
In 2016, the Legislature created a pathway for licensees of the Department of Real Estate to seek 
expungement of remote discipline recorded on that agency’s website in AB 1807, which 
amended Business and Professions Code section 10083.2 et seq. 

AUTHOR AND/OR PERMANENT CONTACT:
Erin Joyce, Erin Joyce Law, 117 East Colorado Boulevard, Suite 465, Pasadena, California 
91105, (626) 314-9050, erin@erinjoycelaw.com

RESPONSIBLE FLOOR DELEGATE: Erin Joyce, Erin Joyce Law, 117 East Colorado 
Boulevard, Suite 465, Pasadena, California 91105, (626) 314-9050, erin@erinjoycelaw.com 
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RESOLUTION 06-01-2022 

DIGEST 
Mandated One Day Off Work in Seven: Partial Exclusion for Exempt Employees  
Amends Labor Code section 552 to provide that it is not a violation for employers to cause 
exempt employees to work seven consecutive days in a workweek. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No prior similar resolutions.  

Reasons: 
This resolution amends Labor Code section 552 to provide that it is not a violation for employers 
to cause exempt employees to work seven consecutive days in a workweek. This resolution 
should be disapproved because it is unnecessary and will create additional confusion in 
determining when an employer “causes” its employees to work more than 6 days in seven. In 
addition, this resolution would deter employers from offering highly remunerative overtime work 
to non-exempt employees, who may wish to receive the additional wages. 

Current law provides that, with limited exceptions, an employer who “causes” its employees to 
work all seven days in a workweek is guilty of a misdemeanor and can be required to pay civil 
penalties. (Lab. Code, §§ 552, 553, and 558.) Section 552 requires that employees be given “at 
least one day of rest during each [work]week, rather than penalties one day in every seven on a 
rolling basis.” (Mendoza v. Nordstrom (2017) 2 Cal.5th 1074.) “An employer causes its 
employee to go without a day of rest when it induces the employee to forgo rest to which he or 
she is entitled. An employer is not, however, forbidden from permitting or allowing an 
employee, fully apprised of the entitlement to rest, independently to choose not to take a day of 
rest.” (Id. at 1078.) 

Current law also provides that non-exempt employees must be compensated at a rate of no less 
than one and one-half times their regular rate of pay for the first eight hours worked on the 
seventh day of a workweek, and at no less than twice their regular rate of pay for any work in 
excess of eight hours on any seventh day of a workweek. (Lab. Code, § 510.) 

This resolution would provide that no violation occurs when exempt employees, who are 
typically the more highly compensated employees, voluntarily elect to work on the seventh day 
of the workweek. The resolution would also allow the employer to create a rebuttable 
presumption that an exempt employee had voluntarily engaged in work on the seventh day by 
notifying that employee, in writing, of the right to one day’s rest in seven. 

By creating an exception when an exempt employee “voluntarily elects to work on the seventh 
day,” the resolution potentially creates confusion. The statute, as it currently exists, prohibits the 
employer from “causing” the employee to work on the seventh day. Under Mendoza v. 
Nordstrom (2017) 2 Cal.5th 1074, there is no violation of section 552 if an informed employee 
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chooses not to take a day of rest. Adding the requirement that the statute is violated unless the 
exempt employee voluntarily elects to work, suggests that the employer who suffers or permits 
employees to work has violated the statute, i.e., that the Legislature has rejected the 
interpretation of section 552 stated in Mendoza. 

In addition, the resolution suggests that only exempt employees may voluntarily work on the 
seventh day of a workweek. This could be harmful to employers who are not able to find 
sufficient staff to perform work needed for a temporary deadline, such as a manufacturer’s need 
to fulfill orders by a date certain or a transportation company’s need to offload a ship before it 
sails to the next port. It could mean that employers in retail could not offer sale staff additional 
hours during the holidays or other seasonal sales peaks. Non-exempt employees often appreciate 
the opportunity to earn the extra overtime pay mandated by Labor Code section 510, even if it 
means giving up a scheduled day of rest. 

The resolution could be improved to meet these concerns by replacing the proposed subdivision 
(b) with the following language: 

(b) No violation of subdivision (a) of this section occurs when the employee 
voluntarily elects to work on the seventh day in seven. 
(c) An employer may establish a rebuttable presumption that the employee has 
voluntarily elected to work on the seventh day in seven under this subdivision by 
(1) Notifying the employee, in writing, each time that the employee is offered work 
on the seventh day in seven that the employee is entitled to one day’s rest in seven; or
(2) For an employee who is exempt from the payment of minimum wage and 
overtime under the applicable order of the Industrial Welfare Commission, notifying the 
employee at any time before the employee works in the seventh day in seven that the 
employee is entitled to one day’s rest in seven. 

For the reasons stated above, this resolution should be disapproved. 

There are no anticipated unintended consequences of the resolution. 

There are no similar pending bills or any in the last 3 years. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 552, to read as follows: 

 § 552 1 
(a)  No employer of labor shall cause his employees to work more than six days in seven.  2 
(b)  No violation of subdivision (a) of this section occurs when: 3 
(1) The employee is exempt from the payment of minimum wage and overtime under any 4 

of the following: 5 
(A) The exemption for persons employed in an executive, administrative, or professional 6 

capacity provided in any applicable order of the Industrial Welfare Commission. 7 
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(B) The exemption for outside salespersons provided in any applicable order of the 8 
Industrial Welfare Commission. 9 

(C) The overtime exemption for computer software professionals paid on a salaried basis 10 
provided in Section 515.5; and 11 

(2)  The employee voluntarily elects to work on the seventh day in seven. 12 
(3)  An employer may establish a rebuttable presumption under this subdivision by 13 

notifying the employee who is exempt under subpart (b)(1) in writing of the employee’s 14 
entitlement to one day’s rest in seven.15 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Under current law, Labor Code sections 550, 551, and 552 operate to create a right 
of one day’s rest in seven for all employees, and employers cannot compel or cause their 
employees to work more than six days in seven, except in specified circumstances.  Any person 
who violates that right is subject to prosecution for a misdemeanor and employers may be 
subject to civil penalties.  (Lab. Code, §§ 553, 558.) 

The problem is that employers cannot always monitor when certain exempt employees, like 
executives, professionals, remote salespeople, and computer software professionals, choose to 
work, such as checking email, making phone calls, or accessing the workplace remotely.  As a 
matter of law, exempt employees are not required to document their minutes of work for pay 
purposes (exempt employees receive a salary, rather than an hourly rate), and employers are not 
required to maintain records of time worked by exempt employees. Further, the key case 
examining the issue, Mendoza v. Nordstrom (2017) 2 Cal.5th 1074, requires a case-by-case 
analysis as to whether an employer “caused” an employee to work more than six days in seven, 
thus creating ongoing uncertainty for employers 

The Solution: This resolution would provide employers with a greater degree of certainty against 
facing potential criminal and civil liability when specified exempt employees choose to work 
more than six days in seven, while preserving prohibitions against employers motivating or 
inducing employees to work every day.  It seeks to codify the holding in Mendoza v. Nordstrom
(2017) 2 Cal.5th 1074 as to specified exempt employees, and to provide employers with a means 
to create a rebuttable presumption that said exempt employees are voluntarily working more than 
six days in seven, thus providing employers with a greater degree of certainty against liability.  
However, by creating a rebuttable presumption, it also preserves the rights of the exempt 
employees to establish that, notwithstanding a written policy affirming the right of employees to 
one day of rest in seven, the employer caused the employee to work more than six days in seven 

IMPACT STATEMENT 
This resolution may require additional statutory changes.
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CURRENT OR PRIOR RELATED LEGISLATION
No known prior or pending similar legislation. 

AUTHOR AND/OR PERMANENT CONTACT 
Lisa Hird Chung, Esq., Schor Vogelzang & Chung, LLP, 2170 Fourth Ave., San Diego, CA 
92101, (619) 354-6519, lisa@svclegal.com 

RESPONSIBLE FLOOR DELEGATE 
Lisa Hird Chung 
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RESOLUTION 06-02-2022 

DIGEST 
Family Care and Medical Leave: Minimum length of employment for eligibility 
Amends Government Code section 12945.2 to decrease the minimum length of employment 
from 12 months to 6 months to qualify for family care and medical leave.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  

History: 
No similar resolutions found.  

Reasons: 
This resolution amends Government Code section 12945.2 to decrease the minimum length of 
employment from 12 months to 6 months to qualify for family care and medical leave. This 
resolution should be approved in principle because this statute imposes an unreasonable twelve 
month waiting period before an employee can take advantage of the statutory benefit of family 
care and medical leave. 

Under current law, employees are allowed to take up to a total of 12 workweeks in any 12 month 
period for family care and medical leave only if they have worked for the employer for at least 
12 months and have at least 1,250 hours of service with the employer during the preceding 12 
months (or, for airline employees, meets the separate criteria set forth in Government Code 
section 1245.2(r)). (Gov’t. Code, § 12945.2, subd. (a).) While the employer does not have to pay 
for this leave (ibid. at subd. (c)) unless the employee is using accrued vacation / paid time off for 
some or all of the family care and medical leave (ibid. at subd. (d)), this statutory benefit 
provides key employee protections: the employer must guarantee that the employee will have a 
job in the same or comparable position then the leave ends (ibid. at subd. (a)), with ‘same or 
comparable position’ defined as “employment in a position that has the same or similar duties 
and pay that can be performed at the same or similar geographic location as the position held 
prior to the leave” (ibid. at subd. (b)(5)); the employer must continue to provide the same health 
insurance coverage under a “group health plan” that the employer would have provided to the 
employee (ibid. at subd. (e)(1)), with some right to recover the premiums from the employee 
under enumerated circumstances (ibid. at subd. (e)(1)(A)-(B)); and grants the employee the right 
to continue to participate in employee health and life insurance plans as well as short and long 
term disability plans, and in retirement savings / pension plans (ibid. at subd. (e)(2)). Such leave 
is permitted for any of the following situations:  

(A) Leave for reason of the birth of a child of the employee or the placement of a child 
with an employee in connection with the adoption or foster care of the child by the 
employee. 
(B) Leave to care for a child, parent, grandparent, grandchild, sibling, spouse, or 
domestic partner who has a serious health condition. 
(C) Leave because of an employee’s own serious health condition that makes the 
employee unable to perform the functions of the position of that employee, except for 
leave taken for disability on account of pregnancy, childbirth, or related medical 
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conditions. 
(D) Leave because of a qualifying exigency related to the covered active duty or call to 
covered active duty of an employee’s spouse, domestic partner, child, or parent in the 
Armed Forces of the United States, as specified in Section 3302.2 of the Unemployment 
Insurance Code. 

(Ibid. at subd. (b)(4)).  

This resolution would change the waiting period for eligibility to take family care and medical 
leave from 12 months to six months. 

This resolution should be approved in principle because one year is an unreasonable amount of 
time to make an employee wait to be eligible for these important statutory benefits. Further, the 
current law protects the employer while denying benefits to employees who most need them. A 
one year long waiting period disproportionately impacts employees of limited financial means, 
especially where they have an elderly parent or child or spouse in need of care because of a 
serious health condition, and where the employee lacks the financial means to hire someone else 
to provide that care.  

The proposed six month waiting period, though better than having to wait twelve months, is still 
insufficient, because it would continue to adversely affect employees who may need to care for a 
sick parent, child, spouse, or who may themselves fall seriously ill. As such, this resolution could 
be improved by removing the waiting period altogether, which would mean deleting all 
references to length of employment before an employee qualifies for this benefit. 

There are no similar pending bills, nor any in the last three years 

Therefore, this resolution should be approved in principle. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 12945.2, to read as follows: 

§ 12945.2 1 
(a) It shall be an unlawful employment practice for any employer, as defined in paragraph 2 

(3) of subdivision (b), to refuse to grant a request by any employee with more than six (6) twelve 3 
months of service with the employer, and who has at least 625 1,250 hours of service with the 4 
employer during the previous six (6) twelve-month period or who meets the requirements of 5 
subdivision (r), to take up to a total of 12 workweeks in any 12-month period for family care and 6 
medical leave. Family care and medical leave requested pursuant to this subdivision shall not be 7 
deemed to have been granted unless the employer provides the employee, upon granting the 8 
leave request, a guarantee of employment in the same or a comparable position upon the 9 
termination of the leave. The council shall adopt a regulation specifying the elements of a 10 
reasonable request. 11 

(b) For purposes of this section: 12 
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(1) “Child” means a biological, adopted, or foster child, a stepchild, a legal ward, a child 13 
of a domestic partner, or a person to whom the employee stands in loco parentis. 14 

(2) “Domestic partner” has the same meaning as defined in Section 297 of the Family 15 
Code. 16 

(3) “Employer” means either of the following: 17 
(A) Any person who directly employs five or more persons to perform services for a 18 

wage or salary. 19 
(B) The state, and any political or civil subdivision of the state and cities. 20 
(4) “Family care and medical leave” means any of the following: 21 
(A) Leave for reason of the birth of a child of the employee or the placement of a child 22 

with an employee in connection with the adoption or foster care of the child by the employee. 23 
(B) Leave to care for a child, parent, grandparent, grandchild, sibling, spouse, or 24 

domestic partner who has a serious health condition. 25 
(C) Leave because of an employee's own serious health condition that makes the 26 

employee unable to perform the functions of the position of that employee, except for leave 27 
taken for disability on account of pregnancy, childbirth, or related medical conditions. 28 

(D) Leave because of a qualifying exigency related to the covered active duty or call to 29 
covered active duty of an employee's spouse, domestic partner, child, or parent in the Armed 30 
Forces of the United States, as specified in Section 3302.2 of the Unemployment Insurance 31 
Code. 32 

(5) “Employment in the same or a comparable position” means employment in a position 33 
that has the same or similar duties and pay that can be performed at the same or similar 34 
geographic location as the position held prior to the leave. 35 

(6) “FMLA” means the federal Family and Medical Leave Act of 1993 (P.L. 103-3).136 
(7) “Grandchild” means a child of the employee's child. 37 
(8) “Grandparent” means a parent of the employee's parent. 38 
(9) “Health care provider” means any of the following: 39 
(A) An individual holding either a physician's and surgeon's certificate issued pursuant to 40 

Article 4 (commencing with Section 2080) of Chapter 5 of Division 2 of the Business and 41 
Professions Code, an osteopathic physician's and surgeon's certificate issued pursuant to Article 42 
4.5 (commencing with Section 2099.5) of Chapter 5 of Division 2 of the Business and 43 
Professions Code, or an individual duly licensed as a physician, surgeon, or osteopathic 44 
physician or surgeon in another state or jurisdiction, who directly treats or supervises the 45 
treatment of the serious health condition. 46 

(B) Any other person determined by the United States Secretary of Labor to be capable of 47 
providing health care services under the FMLA. 48 

(10) “Parent” means a biological, foster, or adoptive parent, a parent-in-law, a stepparent, 49 
a legal guardian, or other person who stood in loco parentis to the employee when the employee 50 
was a child. 51 

(11) “Parent-in-law” means the parent of a spouse or domestic partner. 52 
(12) “Serious health condition” means an illness, injury, impairment, or physical or 53 

mental condition that involves either of the following: 54 
(A) Inpatient care in a hospital, hospice, or residential health care facility. 55 
(B) Continuing treatment or continuing supervision by a health care provider. 56 
(13) “Sibling” means a person related to another person by blood, adoption, or affinity 57 

through a common legal or biological parent. 58 
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(c) An employer shall not be required to pay an employee for any leave taken pursuant to 59 
subdivision (a), except as required by subdivision (d). 60 

(d) An employee taking a leave permitted by subdivision (a) may elect, or an employer 61 
may require the employee, to substitute, for leave allowed under subdivision (a), any of the 62 
employee's accrued vacation leave or other accrued time off during this period or any other paid 63 
or unpaid time off negotiated with the employer. If an employee takes a leave because of the 64 
employee's own serious health condition, the employee may also elect, or the employer may also 65 
require the employee, to substitute accrued sick leave during the period of the leave. However, 66 
an employee shall not use sick leave during a period of leave in connection with the birth, 67 
adoption, or foster care of a child, or to care for a child, parent, grandparent, grandchild, sibling, 68 
spouse, or domestic partner with a serious health condition, unless mutually agreed to by the 69 
employer and the employee. 70 

(e)(1) During any period that an eligible employee takes leave pursuant to subdivision (a) 71 
or takes leave that qualifies as leave taken under the FMLA, the employer shall maintain and pay 72 
for coverage under a “group health plan,” as defined in Section 5000(b)(1) of the Internal 73 
Revenue Code,2 for the duration of the leave, not to exceed 12 workweeks in a 12-month period, 74 
commencing on the date leave taken under the FMLA commences, at the level and under the 75 
conditions coverage would have been provided if the employee had continued in employment 76 
continuously for the duration of the leave. Nothing in the preceding sentence shall preclude an 77 
employer from maintaining and paying for coverage under a “group health plan” beyond 12 78 
workweeks. An employer may recover the premium that the employer paid as required by this 79 
subdivision for maintaining coverage for the employee under the group health plan if both of the 80 
following conditions occur: 81 

(A) The employee fails to return from leave after the period of leave to which the 82 
employee is entitled has expired. 83 

(B) The employee's failure to return from leave is for a reason other than the 84 
continuation, recurrence, or onset of a serious health condition that entitles the employee to leave 85 
under subdivision (a) or other circumstances beyond the control of the employee. 86 

(2) Any employee taking leave pursuant to subdivision (a) shall continue to be entitled to 87 
participate in employee health plans for any period during which coverage is not provided by the 88 
employer under paragraph (1), employee benefit plans, including life insurance or short-term or 89 
long-term disability or accident insurance, pension and retirement plans, and supplemental 90 
unemployment benefit plans to the same extent and under the same conditions as apply to an 91 
unpaid leave taken for any purpose other than those described in subdivision (a). In the absence 92 
of these conditions an employee shall continue to be entitled to participate in these plans and, in 93 
the case of health and welfare employee benefit plans, including life insurance or short-term or 94 
long-term disability or accident insurance, or other similar plans, the employer may, at the 95 
employer's discretion, require the employee to pay premiums, at the group rate, during the period 96 
of leave not covered by any accrued vacation leave, or other accrued time off, or any other paid 97 
or unpaid time off negotiated with the employer, as a condition of continued coverage during the 98 
leave period. However, the nonpayment of premiums by an employee shall not constitute a break 99 
in service, for purposes of longevity, seniority under any collective bargaining agreement, or any 100 
employee benefit plan. 101 

For purposes of pension and retirement plans, an employer shall not be required to make 102 
plan payments for an employee during the leave period, and the leave period shall not be 103 
required to be counted for purposes of time accrued under the plan. However, an employee 104 
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covered by a pension plan may continue to make contributions in accordance with the terms of 105 
the plan during the period of the leave. 106 

(f) During a family care and medical leave period, the employee shall retain employee 107 
status with the employer, and the leave shall not constitute a break in service, for purposes of 108 
longevity, seniority under any collective bargaining agreement, or any employee benefit plan. An 109 
employee returning from leave shall return with no less seniority than the employee had when 110 
the leave commenced, for purposes of layoff, recall, promotion, job assignment, and seniority-111 
related benefits such as vacation. 112 

(g) If the employee's need for a leave pursuant to this section is foreseeable, the employee 113 
shall provide the employer with reasonable advance notice of the need for the leave. 114 

(h) If the employee's need for leave pursuant to this section is foreseeable due to a 115 
planned medical treatment or supervision, the employee shall make a reasonable effort to 116 
schedule the treatment or supervision to avoid disruption to the operations of the employer, 117 
subject to the approval of the health care provider of the individual requiring the treatment or 118 
supervision. 119 

(i)(1) An employer may require that an employee's request for leave to care for a child, 120 
parent, grandparent, grandchild, sibling, spouse, or domestic partner who has a serious health 121 
condition be supported by a certification issued by the health care provider of the individual 122 
requiring care. That certification shall be sufficient if it includes all of the following: 123 

(A) The date on which the serious health condition commenced. 124 
(B) The probable duration of the condition. 125 
(C) An estimate of the amount of time that the health care provider believes the employee 126 

needs to care for the individual requiring the care. 127 
(D) A statement that the serious health condition warrants the participation of a family 128 

member to provide care during a period of the treatment or supervision of the individual 129 
requiring care. 130 

(2) Upon expiration of the time estimated by the health care provider in subparagraph (C) 131 
of paragraph (1), the employer may require the employee to obtain recertification, in accordance 132 
with the procedure provided in paragraph (1), if additional leave is required. 133 

(j)(1) An employer may require that an employee's request for leave because of the 134 
employee's own serious health condition be supported by a certification issued by the employee's 135 
health care provider. That certification shall be sufficient if it includes all of the following: 136 

(A) The date on which the serious health condition commenced. 137 
(B) The probable duration of the condition. 138 
(C) A statement that, due to the serious health condition, the employee is unable to 139 

perform the function of the employee's position. 140 
(2) The employer may require that the employee obtain subsequent recertification 141 

regarding the employee's serious health condition on a reasonable basis, in accordance with the 142 
procedure provided in paragraph (1), if additional leave is required. 143 

(3)(A) In any case in which the employer has reason to doubt the validity of the 144 
certification provided pursuant to this section, the employer may require, at the employer's 145 
expense, that the employee obtain the opinion of a second health care provider, designated or 146 
approved by the employer, concerning any information certified under paragraph (1). 147 

(B) The health care provider designated or approved under subparagraph (A) shall not be 148 
employed on a regular basis by the employer. 149 
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(C) In any case in which the second opinion described in subparagraph (A) differs from 150 
the opinion in the original certification, the employer may require, at the employer's expense, 151 
that the employee obtain the opinion of a third health care provider, designated or approved 152 
jointly by the employer and the employee, concerning the information certified under paragraph 153 
(1). 154 

(D) The opinion of the third health care provider concerning the information certified 155 
under paragraph (1) shall be considered to be final and shall be binding on the employer and the 156 
employee. 157 

(4) As a condition of an employee's return from leave taken because of the employee's 158 
own serious health condition, the employer may have a uniformly applied practice or policy that 159 
requires the employee to obtain certification from the employee's health care provider that the 160 
employee is able to resume work. Nothing in this paragraph shall supersede a valid collective 161 
bargaining agreement that governs the return to work of that employee. 162 

(k) It shall be an unlawful employment practice for an employer to refuse to hire, or to 163 
discharge, fine, suspend, expel, or discriminate against, any individual because of any of the 164 
following: 165 

(1) An individual's exercise of the right to family care and medical leave provided by 166 
subdivision (a). 167 

(2) An individual's giving information or testimony as to the individual's own family care 168 
and medical leave, or another person's family care and medical leave, in any inquiry or 169 
proceeding related to rights guaranteed under this section. 170 

(l) This section shall not be construed to require any changes in existing collective 171 
bargaining agreements during the life of the contract, or until January 1, 1993, whichever occurs 172 
first. 173 

(m) The amendments made to this section by Chapter 827 of the Statutes of 1993 shall 174 
not be construed to require any changes in existing collective bargaining agreements during the 175 
life of the contract, or until February 5, 1994, whichever occurs first. 176 

(n) This section shall be construed as separate and distinct from Section 12945. 177 
(o) Leave provided for pursuant to this section may be taken in one or more periods. The 178 

12-month period during which 12 workweeks of leave may be taken under this section shall run 179 
concurrently with the 12-month period under the FMLA, and shall commence the date leave 180 
taken under the FMLA commences. 181 

(p) Leave taken by an employee pursuant to this section shall run concurrently with leave 182 
taken pursuant to the FMLA, except for any leave taken under the FMLA for disability on 183 
account of pregnancy, childbirth, or related medical conditions. The aggregate amount of leave 184 
taken under this section or the FMLA, or both, except for leave taken for disability on account of 185 
pregnancy, childbirth, or related medical conditions, shall not exceed 12 workweeks in a 12-186 
month period. An employee is entitled to take, in addition to the leave provided for under this 187 
section and the FMLA, the leave provided for in Section 12945, if the employee is otherwise 188 
qualified for that leave. 189 

(q) It shall be an unlawful employment practice for an employer to interfere with, 190 
restrain, or deny the exercise of, or the attempt to exercise, any right provided under this section.191 
(r) (1) An employee employed by an air carrier as a flight deck or cabin crew member meets the 192 
eligibility requirements specified in subdivision (a) if all of the following requirements are met:193 

(A) The employee has six (6) twelve months or more of service with the employer. 194 
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(B) The employee has worked or been paid for 60 percent of the applicable monthly 195 
guarantee, or the equivalent annualized over the preceding six (6) twelve-month period. 196 

(C) The employee has worked or been paid for a minimum of 252 504 hours during the 197 
preceding six (6) twelve-month period. 198 

(2) As used in this subdivision, the term “applicable monthly guarantee” means both of 199 
the following: 200 

(A) For employees described in this subdivision other than employees on reserve status, 201 
the minimum number of hours for which an employer has agreed to schedule those employees 202 
for any given month. 203 

(B) For employees described in this subdivision who are on reserve status, the number of 204 
hours for which an employer has agreed to pay those employees on reserve status for any given 205 
month, as established in the collective bargaining agreement or, if none exists, in the employer's 206 
policies. 207 

(3) The department may provide, by regulation, a method for calculating the leave 208 
described in subdivision (a) with respect to employees described in this subdivision.209 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Women Lawyers Association of Los Angeles 

STATEMENT OF REASONS 

The Problem: Existing law requires individuals to be employed for a minimum of twelve months 
before they are eligible for disability insurance benefits relating to pregnancy and bonding. By 
requiring a full twelve-month period of employment to be considered an “employee” for the 
purposes of eligibility of SDI and FMLA benefits, §12945.2(c) causes harm to women for three 
central reasons: (1) This full-year employment requirement places an undue burden on women 
by sometimes forcing them to change their gestational health plans, potentially causing long term 
health damage, or stripping them of vital employment during unplanned pregnancies; (2) This 
limitation also, in effect, circumvents unlawful pregnancy discrimination by refusing to protect 
pregnant employees during their employment. Employers are enabled to violate federal law by 
finding legal reasons to refuse benefits for a pregnant worker, which has the effect of refusing 
viable employment. If the time frame were six months, it is possible employers would be able to 
see and know a worker is pregnant and could legally refuse to provide FMLA and SDI benefits 
in this short period of time, thus precluding the pregnant worker from work and financial 
viability. Shortening the length of time required for eligible “employee” status would eliminate 
this loophole. (3) Finally, this definition of “employee” also does not consider workers in the 
“gig economy,” who have no formal employment contract, but are continuously employed on a 
contract basis. It ignores the reality of the ever-increasing “gig economy” that has become a 
staple in American society, by precluding this benefit from these workers entirely, as there is no 
“start” date for employment in a particular company when workers are contract based. 

The Solution: This proposed change would shorten the timeframe that defines employment for 
coverage of FMLA and disability insurance benefits under the California Family Rights Act, so 
that benefits for pregnant women can take effect at six (6) months instead of twelve (12), 
allowing more women to be able to retain their jobs while also giving birth and bonding with 
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their new children. It will ultimately serve to keep more women in the workforce in the long 
term. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Government Code § 12945.2 was amended by Senate Bill No. 1383, Chapter 86, also known as 
the California Family Rights Act, and signed into law, taking effect on January 1, 2021.  See also 
Senate Bill 17 (2017-2018 Reg. Sess.). 

AUTHOR AND/OR PERMANENT CONTACT
Elizabeth Silver, email: liz@elizabethlsilver.com; phone 267-972-6256

RESPONSIBLE FLOOR DELEGATE
Elizabeth Silver 

COUNTERARGUMENT TO RESOLUTION 06-02-2022 

SAN DIEGO COUNTY BAR ASSOCIATION 

The SDCBA Delegation urges disapproval of resolution 06-02-2022.  While the SDCBA 
Delegation generally believes that an expansion of employee leave rights may be beneficial, this 
resolution presents multiple problems.   

First, it is much broader than the stated objective of protecting pregnant women and new 
mothers’ jobs.  This resolution would expand eligibility for any type of family care and medical 
leave.   

Second, under current law, CFRA leave runs concurrent with federal Family and Medical Leave 
Act (“FMLA”) (5 U.S.C. 6381 et seq.), except for pregnancy disability leave.  The resolution 
would not increase the number of weeks of leave or the reasons for leave in relation to 
pregnancy.  But the ultimate effect would instead provide shorter-term employees (6 months or 
more) who likely have not completed a probationary employment period (often one year) with 
protected leave to care for a new child, to care for oneself or a covered family member with a 
serious health condition, or for qualifying military exigency leave for active duty.  (Gov. Code, 
§ 12945.2, subd. (b)(4).)  These implications are broader than the intended purpose. 

Third, Labor Code section 12945, already provides for up to four (4) months of job-protected 
leave to women who are disabled by pregnancy, childbirth, or a related medical condition 
(pregnancy disability leave or “PDL”).  Section 12945 does not require a minimum employment 
period or number of work hours for eligibility.  So, newly hired women have pregnancy 
disability leave protections for up to four months that they can use right away under current law. 
For such cases, the proposed amendment to section 12945.2 would tack on additional time for 
unpaid baby bonding, if requested by the employee. California’s PDL and baby bonding laws 
are already more generous than other states. 
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Fourth, the objective of providing State Disability Insurance (“SDI”) benefits to more women 
would is not met with the proposed amendment.  SDI already provides short-term wage 
replacement benefits to eligible California workers (maximum of 52 weeks), if they are unable 
to work and are losing wages because of their own non-work-related illness, injury, or 
pregnancy.  PDL does not have a tenure or hours requirement.  

Finally, increased costs and burden to employers, especially small employers, is noteworthy.  
The Delegation is concerned that this could have an unintended consequence that harms hiring 
rates for women.  Employers must maintain and pay for coverage under a group health benefits 
plan for employees on CFRA leave.  (Gov. Code, § 12945.2, subd. (e).)  Employers have to hire 
temporary employees to fill the void of employees on leave.  This will make employers more 
reluctant to add new positions and hire individuals who are more likely to take early leave.  
Many small employers are ill equipped to absorb these additional financial burdens and risks. 
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RESOLUTION 06-03-2022 

DIGEST 
Paid Family Leave: Extension of Paid Time Off and Inclusion of Miscarriage as Basis for Leave 
Amends Unemployment Code section 3301 to increase paid family leave benefits from 8 to 24 
weeks and to add miscarriage as a basis for obtaining up to 4 weeks of benefits. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No prior similar resolution.  

Reasons: 
This resolution amends Unemployment Code section 3301 to increase paid family leave benefits 
from 8 to 24 weeks and to add miscarriage as a basis for obtaining up to 4 weeks of benefits. 
This resolution should be disapproved because it would impose additional costs on all California 
workers, while only the more highly compensated workers would be able to meet essential needs 
on only a fraction of their income. Moreover, the addition of benefits for a miscarriage is not 
needed, as State Disability Insurance benefits can be used for that purpose.  

Current law provides that employees are entitled to partial wage replacement of up to 8 weeks 
per year when the employee needs to take time off work to: care for a seriously ill family 
member; bond with a new child, including a newly placed foster child; or participate in a 
qualifying event because of a family member’s military deployment. Payments are about 60 to 
70 percent of the weekly wages earned by the employee in the 5 to 18 months before the claim 
start date. The pail family leave (“PFL”) program is funded through the California State 
Disability Insurance Program.  

PFL provides wage protection but does not guarantee job protection. In many cases, the 
employee will have job protection under another statute, such as the California Family Rights 
Act of 1993. (Gov't Code, §§ 12945.1, 12945.2, and 19702.3.) 

The Bay Area Council Economic Institute conducted an evaluation of California’s PFL program 
from 2004-2018 using data from the California Employment Development Department, U.S. 
Census Bureau, U.S. Centers for Disease Control, and the California Department of Public 
Health. The study focused on PFL program utilization and how it has changed over time, the 
impact of PFL on labor force participation, and the impact of PFL on businesses, particularly 
labor costs and business closing. Key findings of that study included: PFL participation has 
grown, especially among men; PFL use is concentrated among large businesses; evidence 
suggests that PFL has increased employment among new mothers; labor costs for small firms are 
reduced when workers use PFL; and PFL does not appear to increase the number of businesses 
that cease operations. (See Evaluation of the California Paid Family Leave Program (Jun. 12, 
2020) Bay Area Council Economic Institute.) 
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However, according to the California Budget & Policy Center, PFL benefits are not sufficient to 
allow workers with low wages who are disproportionately women, Black, and Latinx 
Californians, to take time off. “In 2020, more than 18 million workers in California contributed 
to paid family leave and were eligible to utilize the program. Of those who were eligible, 37 
percent were workers with less than $20,000 in annual wages. Of these same workers, only 14 
percent utilized paid family leave.” (Paid Family Leave Payments Don’t Add Up for California 
Workers (Feb. 2022) California Budget & Policy Center, 
https://calbudgetcenter.org/resources/paid-family-leave-program-is-out-of-reach-for-many-
californians/.) 

In 2004, when California adopted the PFL program, leave was limited to 6 weeks. (Sen. Bill No. 
1662 (2001-2002 Reg. Sess.).) For a period of 18 months prior to PFL becoming available, 
unemployment insurance contribution rates were increased to establish a fund that would provide 
PFL benefits. (Id.) The maximum PFL benefit was increased from 6 to 8 weeks effective July 1, 
2020. (Sen. Bill No. 83 (2019-2020 Reg. Sess.).) Last year, Governor Newsom vetoed Assembly 
Bill No. 123, which would have increased the amount of PFL benefits for low wage workers, 
because the “bill would create significant new costs not included in the 2021 Budget Act and 
would result in higher disability contributions paid by employees.” This resolution would result 
in an increase of disability costs for all workers, but the weekly benefits amount would still not 
be sufficient to allow workers in the lower wage brackets to take time off. 

The guarantee of 4 weeks of PFL benefits for a woman who experiences a miscarriage after 12 
weeks of gestation is not necessary. A woman who is disabled as the result of pregnancy, 
childbirth, or a related medical condition is entitled to receive State Disability Insurance benefits 
during her period of disability. A woman should be able to work with her physician to verify that 
she is unable to work for a period of 4 weeks following a miscarriage. Therefore, this resolution 
should be disapproved. 

This resolution is likely to increase expenditure of funds from the State Disability Insurance 
program, which funds the Paid Family Leave program. 

There are no similar pending bills. Senate Bill No. 83 (2019-2020 Reg. Sess.) increased the 
maximum PFL benefit from 6 to 8 weeks, effective July 1, 2020.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Unemployment Insurance Code section 3301, to read as follows: 

 § 3301 1 
(a)(1) The purpose of this chapter is to establish, within the state disability insurance 2 

program, a family temporary disability insurance program. Family temporary disability insurance 3 
shall provide: (i) up to eight twenty-four weeks of wage replacement benefits to workers who 4 
take time off work to care for a seriously ill child, spouse, parent, grandparent, grandchild, 5 
sibling, or domestic partner, to bond with a minor child within one year of the birth or placement 6 
of the child in connection with foster care or adoption, or to participate in a qualifying exigency 7 
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related to the covered active duty or call to covered active duty of the individual’s spouse, 8 
domestic partner, child, or parent in the Armed Forces of the United States; and (ii) up to four 9 
weeks of wage replacement benefits to workers who have had a miscarriage on or after twelve 10 
weeks of gestation. 11 

(2) Nothing in this chapter shall be construed to abridge the rights and responsibilities 12 
conveyed under the CFRA or pregnancy disability leave. 13 

(b) An individual’s “weekly benefit amount” shall be the amount provided in Section 14 
2655. An individual is eligible to receive family temporary disability insurance benefits equal to 15 
one-seventh of the individual’s weekly benefit amount for each full day during which the 16 
individual is unable to work due to caring for a seriously ill or injured family member, bonding 17 
with a minor child within one year of the birth or placement of the child in connection with foster 18 
care or adoption, or participating in a qualifying exigency related to the covered active duty or 19 
call to covered active duty of the individual’s spouse, domestic partner, child, or parent in the 20 
Armed Forces of the United States. 21 

(c) The maximum amount payable to an individual during any disability benefit period 22 
for family temporary disability insurance shall be eight times the individual’s “weekly benefit 23 
amount,” but in no case shall the total amount of benefits payable be more than the total wages 24 
paid to the individual during the individual’s disability base period. If the benefit is not a 25 
multiple of one dollar ($1), it shall be computed to the next higher multiple of one dollar ($1). 26 

(d) No more than eight twenty-four weeks of family temporary disability insurance 27 
benefits shall be paid within any 12-month period if such benefits are provided pursuant to 28 
subsection (a)(1)(i) of this section.  No more than twelve weeks of family temporary disability 29 
insurance benefits shall be paid within any 12-month period if such benefits are provided 30 
pursuant to subsection (a)(1)(ii) of this section.  Receipt of benefits under subsection (a)(1)(i) 31 
shall in no way limit the benefits to which a worker is entitled under subsection (a)(1)(ii); 32 
likewise, receipt of benefits under subsection (a)(1)(ii) shall in no way limit the benefits to which 33 
a worker is entitled under subsection (a)(1)(i). 34 

(e) An individual shall file a claim for family temporary disability insurance benefits not 35 
later than the 41st consecutive day following the first compensable day with respect to which the 36 
claim is made for benefits, which time shall be extended by the department upon a showing of 37 
good cause. If a first claim is not complete, the claim form shall be returned to the claimant for 38 
completion and it shall be completed and returned not later than the 10th consecutive day after 39 
the date it was mailed by the department to the claimant, except that such time shall be extended 40 
by the department upon a showing of good cause.41 

(f) This section shall become operative on January 1, 202413 
(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Women Lawyers Association of Los Angeles 

STATEMENT OF REASONS 

The Problem: The United States is one of the only industrialized countries in the world without a 
national paid family leave program.  The data on the amount of leave other countries provide is 
highly individualized because of the differences in the way different countries set up their leave 
programs, but according to data collected by the Organization for Economic Cooperation and 
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Development (https://www.oecd.org/els/soc/PF2_1_Parental_leave_systems.pdf), countries like 
Finland and Hungary offer 161 weeks and 160 weeks, respectively.  Other countries like 
Germany, France and the United Kingdom offer 58 weeks, 42 weeks and 39 weeks, respectively.  
The United States offers nothing.  In the absence of a national program, California implemented 
the nation’s first paid family leave program.  California’s paid family leave program is entirely-
worker funded and pays only a portion of some workers’ wages (many California workers are 
not entitled to this benefit at all).  Although California’s paid family leave program is a 
significant step toward providing California workers with a respectable amount of paid family 
leave, one of the problems with the program is that existing law provides for only eight weeks of 
partial wage replacement benefits to workers who need to take time off to care for a new child or 
ill family member. (Unemp. Ins. Code, § 3301.)  In many situations, especially that of adding a 
child to a family, eight weeks is woefully inadequate.  Existing law also provides no paid time 
off for a worker who has had a miscarriage.  If a worker needs time to heal physically or 
emotionally, that worker must use sick days and/or vacation time, if that worker has any such 
days available. California is considered the world’s fifth largest economy.  We should make sure 
that workers are provided with the support they need to care for a new child and/or ill family 
members. 

The Solution: This proposal would increase the amount of time during which a worker could 
receive wage replacement benefits to care for a new child or ill family member and provide 
workers with paid time off to take care of themselves after a miscarriage. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
SB 951 (2021-2022 Reg. Sess.); SB 1123 (2018 Reg. Sess.); SB 83 (2019 Reg. Sess.) 

AUTHOR AND/OR PERMANENT CONTACT 
Andrea West, (323) 272-3819, Andrea.KG.West@gmail.com 

RESPONSIBLE FLOOR DELEGATE 
Andrea West 
Meg Lodise, Sacks, Glazier, Franklin & Lodise, LLP, 350 S. Grand Ave., Ste. 3500, Los 
Angeles, CA 90071, phone (213) 617-2049; mlodise@trustlitigation.la

OCBA COUNTERARGUMENT TO RESOLUTION 06-03-2022 

The Orange County Bar Association does not specifically support or oppose the proposition that 

Paid Family Leave in the State of California should be increased from eight to twenty-four 

weeks. However, OCBA opposes the remainder of the resolution.  

This resolution, as written, conflicts with California State Disability Insurance (“SDI”) benefits 

that are already available for those who experience miscarriages and other pregnancy related 

conditions.  In California, pregnant employees have two types of leave benefits granting them 
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wage replacement from the state during times they are on qualifying leave: 1) SDI and 2) Paid 

Family Leave (“PFL”).    

SDI provides eligible employees with wage replacement due to the employee's medical 

disability. Cal. Unemp. Ins. Code § 2708. An employee may be eligible for SDI if they are 

unable to work and are losing wages because of their own non-work-related illness, injury, or 

pregnancy. Cal. Unemp. Ins. Code § 2708(a)(1).  

According to the Employment Development Department (“EDD”), the agency that regulates and 

administers state disability insurance, “disability” is defined as “an illness or injury, either 

physical or mental, which prevents you from performing your regular and customary work. 

Disability also includes elective surgery, pregnancy, childbirth, or other related medical 

conditions.”  Employment Development Department, About Disability Insurance, 

https://edd.ca.gov/en/disability/About_DI/, last accessed May 12, 2022 (emphasis added).   

This differs from PFL. PFL provides payments to people who need to take time off work due to: 

1) care for a seriously ill family member; 2) bond with a new child; and 3) participate in a 

qualifying event because of a family member’s military deployment.  Employment Development 

Department, California Paid Family Leave, https://edd.ca.gov/en/disability/paid-family-leave/. 

last accessed May 12, 2022. 

EDD has stated that “once you have recovered from your pregnancy-related disability and your 

physician/practitioner has said you can return to work, you can file a PFL claim.” Employment 

Development Department Disability Insurance – Pregnancy FAQs, 

https://edd.ca.gov/en/Disability/FAQ_DI_Pregnancy last accessed May 12, 2022. 

Therefore, PFL is designed to provide benefits to those who need to care for the disabled family 

member or bond with a new baby. SDI is intended to cover the pregnancy related disability, 

including care for the physical and emotional trauma associated with the condition. While the 

statute may be vague in terms of the definition of “pregnancy”, the EDD has defined the term to 

relate to other medical conditions related to pregnancy, as well as general “illnesses.”   

Thus, there are already protections for those who have suffered miscarriages through the current 

SDI system. If there is a need for clarity, the resolution should be seeking to modify Cal. Unemp. 

Ins. Code § 2708, not the PFL statute.   
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RESOLUTION 06-04-2022 

DIGEST 
Employment Records: Record Retention 
Amends Labor Code section 226 to limit an employer’s obligation to provide access to 
employment records to five years preceding a written request.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Labor Code section 226 to limit an employer’s obligation to provide 
access to employment records to five years preceding a written request. This resolution should be 
approved in principle because the five-year limit does not harm an employee’s right to recovery 
and only adds certainty to the employer’s requirement to retain records.  

Current law requires that, at the same time that an employer pays wages to an employee, the 
employer must provide the employee with a written statement that lists gross wages and hours 
worked for the specific pay period, all taxes and other deductions, and net wages paid. (Labor 
Code, § 226, subd. (a).) The employer is required to keep copies of these statements for at least 
three years. (Ibid.) If the employer knowingly and intentionally fails to provide that statement, 
the employee is entitled to damages and reasonable attorney’s fees. (Labor Code, § 226, subd. 
(e).) Also, the employer must provide an employee or former employee with copies or a right to 
inspect statements within 21 days after receiving a reasonable request. (Labor Code, § 226, 
subds. (b) and (c).) If an employer fails to permit inspection within 21 days, the employee, 
former employee, or the Labor Commissioner can recover a penalty of $750.00. (Labor Code, § 
226, subd. (f).) An injury under section 226 occurs whenever an employee cannot easily 
determine required information related to their compensation. (Naranjo v. Spectrum Security 
Services (2022) 13Cal.5 th 93, 97.) An action under Labor Code section 226 is subject to a one-
year limitations period if the only injury or remedy is a penalty or forfeiture (Code Civ. Proc., § 
340), but an action for actual injury is subject to a three-year limitations period (Code Civ. Proc. 
§ 338). (See Falk. v. Children’s Hospital of Los Angeles (2015) 237 Cal.App.4th 1454, 1469.) 

This resolution would change current law by limiting an employer’s obligation to provide access 
to or copies of wage statements to only those created within five years of the employer’s receipt 
of a request for inspection. It must be noted that the resolution does not accurately state the 
statute to be amended in that it fails to include most of subdivision (e), and it also contains 
outdated language. 

This resolution should be approved in principle because the proposed change adds certainty to 
the employer’s obligation to retain records without frustrating the remedial nature of California’s 
wage and hour laws which are liberally constructed to afford workers protection. (Dynamex 
Operations West, Inc. v. Superior Court (2018) 4 Cal.5th 903, 953.) The core purpose of Labor 
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Code section 226 is “to ensure an employer ‘document[s] the basis of the employee 
compensation payments’ to assist the employee in determining whether he or she has been 
compensated properly.” (Soto v. Motel 6 Operating, L.P. (2016) 4 Cal.App.5th 385, 390, quoting 
Gattuso v. Harte-Hanks Shoppers, Inc. (2007) 42 Cal.4th 554, 574.) A claim for damages under 
Labor Code section 226 requires a showing that the statute was violated [e.g., an accurate 
statement was not provided for the period in question], the violation was knowing and 
intentional, and the plaintiff was injured by the violation. (Boyd v. Bank of America Corp. (C.D. 
Cal. 2015) 109 F.Supp.3d 1273, 1307.) The injury requirement is not stringent; the employee 
need only show that the statement does not provide the information required by subdivision (a), 
and that they cannot promptly and easily determine the amount properly owed. (Labor Code, § 
226, subd. (e); Elliott v. Spherion Pacific Work, LLC (C.D. Cal. 2008) 572 F.Supp.2d 1169, 
1181.) An employee’s action can be subject to different limitations periods, however, this 
Resolution would not frustrate an employee’s attempt to obtain relief because the employer’s 
obligation still exceeds any exiting limitations period.    

This resolution may create a conflict with an employee’s rights to inspect records under Labor 
Code section 1198.5. 

No similar resolutions were found. However, two pending bills, Assembly Bill 436 and Senate 
Bill 1351, address this section. Senate Bill 1351 proposes nonsubstantive changes, while 
Assembly Bill 436 would align section 226 with section 1198.5.  

Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 226, to read as follows: 

§ 226 1 
(a) Every employer shall, semimonthly or at the time of each payment of wages, furnish 2 

each of his or her employees, either as a detachable part of the check, draft, or voucher paying 3 
the employee s wages, or separately when wages are paid by personal check or cash, an accurate 4 
itemized statement in writing showing (1) gross wages earned, (2) total hours worked by the 5 
employee, except for any employee whose compensation is solely based on a salary and who is 6 
exempt from payment of overtime under subdivision (a) of Section 515 or any applicable order 7 
of the Industrial Welfare Commission, (3) the number of piece-rate units earned and any 8 
applicable piece rate if the employee is paid on a piece-rate basis, (4) all deductions, provided 9 
that all deductions made on written orders of the employee may be aggregated and shown as one 10 
item, (5) net wages earned, (6) the inclusive dates of the period for which the employee is paid, 11 
(7) the name of the employee and the last four digits of his or her social security number or an 12 
employee identification number other than a social security number, (8) the name and address of 13 
the legal entity that is the employer and, if the employer is a farm labor contractor, as defined in 14 
subdivision (b) of Section 1682, the name and address of the legal entity that secured the services 15 
of the employer, and (9) all applicable hourly rates in effect during the pay period and the 16 
corresponding number of hours worked at each hourly rate by the employee. The deductions 17 
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made from payment of wages shall be recorded in ink or other indelible form, properly dated, 18 
showing the month, day, and year, and a copy of the statement and the record of the deductions 19 
shall be kept on file by the employer for at least three years at the place of employment or at a 20 
central location within the State of California. 21 

(b) An employer that is required by this code or any regulation adopted pursuant to this 22 
code to keep the information required by subdivision (a) shall afford current and former 23 
employees the right to inspect or copy records pertaining to their employment, upon reasonable 24 
request to the employer. The employer shall have no obligation to make available any records 25 
created more than 5 years prior to the employer’s receipt of the request to inspect. The employer 26 
may take reasonable steps to ensure the identity of a current or former employee. If the employer 27 
provides copies of the records, the actual cost of reproduction may be charged to the current or 28 
former employee. 29 

(c) An employer who receives a written or oral request to inspect or copy records 30 
pursuant to subdivision (b) pertaining to a current or former employee shall comply with the 31 
request as soon as practicable, but no later than 21 calendar days from the date of the request. A 32 
violation of this subdivision is an infraction. Impossibility of performance, not caused by or a 33 
result of a violation of law, shall be an affirmative defense for an employer in any action alleging 34 
a violation of this subdivision. An employer may designate the person to whom a request under 35 
this subdivision will be made. 36 

(d) This section does not apply to any employer of any person employed by the owner or 37 
occupant of a residential dwelling whose duties are incidental to the ownership, maintenance, or 38 
use of the dwelling, including the care and supervision of children, or whose duties are personal 39 
and not in the course of the trade, business, profession, or occupation of the owner or occupant. 40 

(e) An employee suffering injury as a result of a knowing and intentional failure by an 41 
employer to comply with subdivision (a) is entitled to recover the greater of all actual damages 42 
or fifty dollars ($50) for the initial pay period in which a violation occurs and one hundred 43 
dollars ($100) per employee for each violation in a subsequent pay period, not exceeding an 44 
aggregate penalty of four thousand dollars ($4,000), and is entitled to an award of costs and 45 
reasonable attorney s fees. 46 

(f) A failure by an employer to permit a current or former employee to inspect or copy 47 
records within the time set forth in subdivision (c) entitles the current or former employee or the 48 
Labor Commissioner to recover a seven-hundred-fifty-dollar ($750) penalty from the employer. 49 

(g) The listing by an employer of the name and address of the legal entity that secured the 50 
services of the employer in the itemized statement required by subdivision (a) shall not create 51 
any liability on the part of that legal entity. 52 

(h) An employee may also bring an action for injunctive relief to ensure compliance with 53 
this section, and is entitled to an award of costs and reasonable attorney s fees. 54 

(i) This section does not apply to the state, to any city, county, city and county, district, or 55 
to any other governmental entity, except that if the state or a city, county, city and county, 56 
district, or other governmental entity furnishes its employees with a check, draft, or voucher 57 
paying the employee s wages, the state or a city, county, city and county, district, or other 58 
governmental entity shall use no more than the last four digits of the employee s social security 59 
number or shall use an employee identification number other than the social security number on 60 
the itemized statement provided with the check, draft, or voucher.61 
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(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Alameda County Bar Association

STATEMENT OF REASONS 

The Problem:  Under existing law, an employer is required to provide wage and hour records to 
current and former employees upon demand. The statute requires the employer to keep wage 
records for 3 years after an employee’s final date of employment, but contains no limit on the 
duration of time for which records must be produced. Many employers maintain records for 
longer than 5 years. Sometimes older records are difficult to access, because the employer has 
changed its payroll software or its outsourced payroll provider. If the employer does not produce 
all records in its possession, without regard to their age, it is subject to a penalty of $750.00. 

The Solution:  This resolution would limit the scope of the employer’s obligation to produce 
payroll records to those records created within 5 years before the request for records. Providing 
the last 5 years of records is sufficient for an employee or former employee to evaluate any 
potential claims or causes of action for unpaid wages, as all such claims are time-barred after 4 
years. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
None known 

AUTHOR AND/OR PERMANENT CONTACT
Margaret J. Grover, Grover Workplace Solutions, P.C., 1300 Clay Street, Suite 600, Oakland, 
CA 94618, Tel: 415.596.9433, Email: mgrover@groverworkplacesolutions.com. 

RESPONSIBLE FLOOR DELEGATE
Margaret J. Grover 

OCBA COUNTERARGUMENT TO RESOLUTION 06-04-2022 

OCBA opposes this resolution based upon its conflict with other areas of California and federal 
law and the unintended harm to employers that could result should this resolution become law.   
The purpose of this provision of Labor Code Section 226 is so that employees can gain access to 
their own payroll records to confirm that their pay is correct and that their labor rights have not 
been violated. At the same time, the law protects those employers by requiring proper 
documentation to defend their own conduct and rights under the law.  It would not be in an 
employer’s best interest to retain less documentation in the event of an employment dispute. 
While this statute may ease the burden of production on some employers, the unintended 
consequences of this resolution could cause substantial harm. For instance, California employers 
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are required to uphold state and federal employment laws.  Employees who make claims of equal 
pay violations under Title VII of the Civil Rights Act and the Lilly Ledbetter Fair Pay Act, may 
be permitted to file charges alleging pay discrimination with the issuance of each paycheck 
tainted by alleged past discrimination. Thus, each new paycheck potentially serves as an 
unlawful employment practice for which an employee may timely file a charge, even if the 
allegedly discriminatory pay decision occurred years, perhaps even decades, prior to the claim.  
Furthermore, the concept of the continuing violation doctrine may increase the potential for the 
need to have records beyond the standard statute of limitations.  In the case of Richards v. CH2M 
Hill, Inc. (2001) 26 Cal.4th 798, the court determined that in actions brought under California’s 
Fair Employment and Housing Act (“FEHA”), “the statute of limitations begins to run not 
necessarily when the employee first believes that his or her rights may have been violated, but 
rather, either when the course of conduct is brought to an end, as by the employer's cessation of 
such conduct or by the employee's resignation, or when the employee is on notice that further 
efforts to end the unlawful conduct will be in vain.” Accordingly, employers may suffer the 
consequences of failure to provide written documentation to support their defense of the 
employment claims.    
Finally, businesses now routinely keep electronic records, and most have scanned their paper 
files to electronic storage. The potential harm that could come to employers as a result of this 
resolution, as well as a loss of the employee’s rights, is not worth the benefit to a small number 
of employers burdened with document production.    
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RESOLUTION 06-05-2022 

DIGEST 
Employment Records: Time Limits on Employer Requirements to Produce Employee Records 
Amends Labor Code section 1198.5 to no longer require that employers produce employee 
records that were created more than five years from the date of the request for those records. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
Similar to resolution 05-06-1999, which was approved in principle. 

Reasons: 
This resolution amends Labor Code section 1198.5 to no longer require that employers produce 
employee records that were created more than five years from the date of the request for those 
records. This resolution should be approved in principle because it provides certainty to 
employers concerning what records must be produced.  

Current law requires employers to produce personnel records of an employee relating to the 
employee’s performance or any grievance concerning the employee upon receipt of a proper 
request. (Labor Code, § 1198.5) While current law requires payroll and other records be 
maintained for no less than three years (Labor Code, § 1198.5, subd. (c)(1)), records are often 
kept longer but may not be properly organized or stored.  

This resolution proposes to definitively require that personnel records of an employee need not 
be produced if they were created more than five years before the date of the request for 
production.  

This resolution provides certainty for employers concerning what documents must be produced 
and eliminates the need to produce personnel records of an employee that are more than five 
years old. This can eliminate hardship for the employer where such records were not destroyed 
but may be difficult to obtain.  

This resolution is related to Resolution 06-04-2022. There are no similar pending bills, nor any 
in the last three years. 

Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 1198.5, to read as follows: 
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§ 1198.5 1 
(a) Every current and former employee, or his or her representative, has the right to 2 

inspect and receive a copy of the personnel records that the employer maintains relating to the 3 
employee's performance or to any grievance concerning the employee. 4 

(b)(1) The employer shall make the contents of those personnel records available for 5 
inspection to the current or former employee, or his or her representative, at reasonable intervals 6 
and at reasonable times, but not later than 30 calendar days from the date the employer receives a 7 
written request, unless the current or former employee, or his or her representative, and the 8 
employer agree in writing to a date beyond 30 calendar days to inspect the records, and the 9 
agreed-upon date does not exceed 35 calendar days from the employer's receipt of the written 10 
request.  Upon a written request from a current or former employee, or his or her representative, 11 
the employer shall also provide a copy of the personnel records, at a charge not to exceed the 12 
actual cost of reproduction, not later than 30 calendar days from the date the employer receives 13 
the request, unless the current or former employee, or his or her representative, and the employer 14 
agree in writing to a date beyond 30 calendar days to produce a copy of the records, as long as 15 
the agreed-upon date does not exceed 35 calendar days from the employer's receipt of the written 16 
request.  Except as provided in paragraph (2) of subdivision (c), the employer is not required to 17 
make those personnel records or a copy thereof available at a time when the employee is actually 18 
required to render service to the employer, if the requester is the employee. 19 

(2)(A) For purposes of this section, a request to inspect or receive a copy of personnel 20 
records shall be made in either of the following ways: 21 

(i) Written and submitted by the current or former employee or his or her representative. 22 
(ii) Written and submitted by the current or former employee or his or her representative 23 

by completing an employer-provided form. 24 
(B) An employer-provided form shall be made available to the employee or his or her 25 

representative upon verbal request to the employee's supervisor or, if known to the employee or 26 
his or her representative at the time of the request, to the individual the employer designates 27 
under this section to receive a verbal request for the form. 28 

(c) The employer shall do all of the following: 29 
(1) With regard to all employees, maintain a copy of each employee's personnel 30 

records for a period of not less than three years after termination of employment. 31 
(2) With regard to current employees, make a current employee's personnel records 32 

available for inspection, and, if requested by the employee or his or her representative, provide a 33 
copy thereof, at the place where the employee reports to work, or at another location agreeable to 34 
the employer and the requester.  If the employee is required to inspect or receive a copy at a 35 
location other than the place where he or she reports to work, no loss of compensation to the 36 
employee is permitted. 37 

(3) (A) With regard to former employees, make a former employee's personnel records 38 
available for inspection, and, if requested by the employee or his or her representative, provide a 39 
copy thereof, at the location where the employer stores the records, unless the parties mutually 40 
agree in writing to a different location.  A former employee may receive a copy by mail if he or 41 
she reimburses the employer for actual postal expenses. 42 

(B)(i) Notwithstanding subparagraph (A), if a former employee seeking to inspect his or 43 
her personnel records was terminated for a violation of law, or an employment-related policy, 44 
involving harassment or workplace violence, the employer may comply with the request by 45 
doing one of the following: 46 
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(I) Making the personnel records available to the former employee for inspection at a 47 
location other than the workplace that is within a reasonable driving distance of the former 48 
employee's residence. 49 

(II) Providing a copy of the personnel records by mail. 50 
(ii) Nothing in this subparagraph shall limit a former employee's right to receive a copy 51 

of his or her personnel records. 52 
(d) An employer is required to comply with only one request per year by a former 53 

employee to inspect or receive a copy of his or her personnel records. 54 
(e) The employer may take reasonable steps to verify the identity of a current or former 55 

employee or his or her authorized representative.  For purposes of this section, “representative” 56 
means a person authorized in writing by the employee to inspect, or receive a copy of, his or her 57 
personnel records. 58 

(f) The employer may designate the person to whom a request is made. 59 
(g) Prior to making records specified in subdivision (a) available for inspection or 60 

providing a copy of those records, the employer may redact the name of any nonsupervisory 61 
employee contained therein. 62 

(h) The requirements of this section do not apply to: 63 
(1) Records relating to the investigation of a possible criminal offense. 64 
(2) Letters of reference. 65 
(3) Ratings, reports, or records that were: 66 
(A) Obtained prior to the employee's employment. 67 
(B) Prepared by identifiable examination committee members. 68 
(C) Obtained in connection with a promotional examination. 69 
(4) Employees who are subject to the Public Safety Officers Procedural Bill of 70 

Rights (Chapter 9.7 (commencing with Section 3300) of Division 4 of Title 1 of the Government 71 
Code ). 72 

(5) Employees of agencies subject to the Information Practices Act of 1977 (Title 1.8 73 
(commencing with Section 1798 ) of Part 4 of Division 3 of the Civil Code). 74 

(6) Records created more than 5 years prior to the employer’s receipt of the request to 75 
inspect or receive. 76 

(i) If a public agency has established an independent employee relations board or 77 
commission, an employee shall first seek relief regarding any matter or dispute relating to this 78 
section from that board or commission before pursuing any available judicial remedy. 79 

(j) In enacting this section, it is the intent of the Legislature to establish minimum 80 
standards for the inspection and the receipt of a copy of personnel records by employees.  81 
Nothing in this section shall be construed to prevent the establishment of additional rules for the 82 
inspection and the receipt of a copy of personnel records that are established as the result of 83 
agreements between an employer and a recognized employee organization. 84 

(k) If an employer fails to permit a current or former employee, or his or her 85 
representative, to inspect or copy personnel records within the times specified in this section, or 86 
times agreed to by mutual agreement as provided in this section, the current or former employee 87 
or the Labor Commissioner may recover a penalty of seven hundred fifty dollars ($750) from the 88 
employer. 89 

(l) A current or former employee may also bring an action for injunctive relief to obtain 90 
compliance with this section, and may recover costs and reasonable attorney's fees in such an 91 
action. 92 
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(m) Notwithstanding Section 1199 , a violation of this section is an infraction.  93 
Impossibility of performance, not caused by or resulting from a violation of law, may be asserted 94 
as an affirmative defense by an employer in any action alleging a violation of this section. 95 

(n) If an employee or former employee files a lawsuit that relates to a personnel matter 96 
against his or her employer or former employer, the right of the employee, former employee, or 97 
his or her representative to inspect or copy personnel records under this section ceases during the 98 
pendency of the lawsuit in the court with original jurisdiction. 99 

(o) For purposes of this section, a lawsuit “relates to a personnel matter” if a current or 100 
former employee's personnel records are relevant to the lawsuit. 101 

(p) An employer is not required to comply with more than 50 requests under this section 102 
to inspect and receive a copy of personnel records filed by a representative or representatives of 103 
employees in one calendar month. 104 

(q) This section does not apply to an employee covered by a valid collective bargaining 105 
agreement if the agreement expressly provides for all of the following: 106 

(1) The wages, hours of work, and working conditions of employees. 107 
(2) A procedure for the inspection and copying of personnel records. 108 
(3) Premium wage rates for all overtime hours worked. 109 
(4) A regular rate of pay of not less than 30 percent more than the state minimum wage 110 

rate.111 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Alameda County Bar Association

STATEMENT OF REASONS 

The Problem:  Under existing law, an employer is required to provide personnel records to 
current and former employees upon demand. The statute requires the employer to keep personnel 
records for 3 years after an employee’s final date of employment, but contains no limit on the 
duration of time for which records must be produced. Many employers maintain records for 
longer than 5 years. Sometimes older records are difficult to access, because the employer has 
changed its database or changed an outsourced human resources provider. If the employer does 
not produce all records in its possession, it is subject to a penalty of $750.00. 

The Solution:  This resolution would limit the scope of the employer’s obligation to produce 
personnel records to those records created within 5 years before the request for records. 
Providing the last 5 years of records is sufficient for an employee or former employee to evaluate 
any potential claims or causes of action, as almost every employment-related claim has a statute 
of limitations of 4 years or less. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
There is no prior related legislation. Resolution 08-02-2002 proposed a change to Labor Code 
section 1198.5 that would have granted former employees the right to inspect personnel files for 
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a period of up to 4 years post-termination. Resolution 02-07-2005 proposed a change to Labor 
Code section 1198.5 that would have granted former employees the right to inspect personnel 
files for a period of up to 2 years post-termination. The statute was amended to grant rights to 
former employees, but the proposed limitation was not included in the amendment. 

AUTHOR AND/OR PERMANENT CONTACT
Margaret J. Grover, Grover Workplace Solutions, P.C., 1300 Clay Street, Suite 600, Oakland, 
CA 94618, Tel: 415.596.9433, Email: mgrover@groverworkplacesolutions.com. 

RESPONSIBLE FLOOR DELEGATE
Margaret J. Grover 

OCBA COUNTERARGUMENT TO RESOLUTION 06-05-2022 

OCBA opposes this resolution based upon its conflict with other areas of California and federal 
law and the unintended harm to employers that could result should this resolution become law.   
The purpose of this provision of Labor Code section 1198.5 is so that employees can gain access 
to their own personnel files.  At the same time, the law protects those employers by requiring 
proper documentation to defend their own conduct and rights under the law.  It would not be in 
an employer’s best interest to retain less documentation in the event of an employment dispute. 
While this statute may ease the burden of production on some employers, the unintended 
consequences of this resolution could cause substantial harm. For instance, California employers 
are required to uphold state and federal employment laws.  Employees who make claims of equal 
pay violations under Title VII of the Civil Rights Act and the Lilly Ledbetter Fair Pay Act, may 
be permitted to file charges alleging pay discrimination with the issuance of each paycheck 
tainted by alleged past discrimination. Thus, each new paycheck potentially serves as an 
unlawful employment practice for which an employee may timely file a charge, even if the 
allegedly discriminatory pay decision occurred years, perhaps even decades, prior to the claim.  
Furthermore, the concept of the continuing violation doctrine may increase the potential for the 
need to have records beyond the standard statute of limitations.  In the case of Richards v. CH2M 
Hill, Inc. (2001) 26 Cal.4th 798, the court determined that in actions brought under California’s 
Fair Employment and Housing Act (“FEHA”), “the statute of limitations begins to run not 
necessarily when the employee first believes that his or her rights may have been violated, but 
rather, either when the course of conduct is brought to an end, as by the employer's cessation of 
such conduct or by the employee's resignation, or when the employee is on notice that further 
efforts to end the unlawful conduct will be in vain.” Accordingly, employers may suffer the 
consequences of failure to provide written documentation to support their defense of the 
employment claims.    
Finally, businesses now routinely keep electronic records, and most have scanned their paper 
files to electronic storage. The potential harm that could come to employers as a result of this 
resolution, as well as a loss of the employee’s rights, is not worth the benefit to a small number 
of employers burdened with document production.    
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RESOLUTION 07-01-2022 

DIGEST 
Attorney-Client Privilege: Communication Relevant to Issue of Sexual Harassment or Assault  
Adds Evidence Code section 963 to allow disclosure of sexual harassment or assault that occurs 
during an attorney-client interaction.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution adds Evidence Code section 963 to allow disclosure of sexual harassment or 
assault that occurs during an attorney-client interaction. This resolution should be approved in 
principle because it allows lawyers a way to support claims of sexual harassment or assault 
currently denied to them under the current statutory privileges. 

Evidence Code section 954 is the basic statement of lawyer-client privilege, which allows a 
client “to refuse to disclose, and to prevent another from disclosing, a confidential 
communication between client and lawyer.” Under Evidence Code section 953, the holder of this 
privilege is the client. Evidence Code sections 956 through 962 carve out exceptions to this 
absolute privilege, including in instances where the services of the lawyer “were sought or 
obtained to enable or aid anyone to commit or plan to commit a crime or a fraud” (Evid. Code, § 
956), and “if the lawyer reasonably believes that disclosure of any confidential communication 
relating to representation of a client is necessary to prevent a criminal act that the lawyer 
reasonably believes is likely to result in the death of, or substantial bodily harm to, an 
individual.” (Evid. Code, § 956.5.) Neither of these exemptions allows an attorney to disclose 
incidences of sexual harassment or assault that occurred between the client and lawyer, “[s]ince 
the privilege serves to suppress relevant facts, it is to be strictly construed.” (Grover v. Superior 
Court (1958) 161 Cal.App.2d 644, 646.) 

In addition to the statutory privilege established by Evidence Code section 963, a lawyer owes an 
ethical duty of confidentiality. Business and Professions Code section 6068(e)(1), provides that a 
lawyer has a duty to “maintain inviolate the confidence, and at every peril to himself or herself to 
preserve the secrets, of his or her client.” Rule 1.6 of the California Rules of Professional 
Conduct spells out the limited circumstances under which a lawyer may, but is not required to, 
reveal confidential information about a client. Rule 1.6 is expressly guided by Business and 
Professions Code section 6068, subdivision (e). Evidence Code section 956, known as the 
crime/fraud exception, could be extended to allow an attorney to disclose communications that 
demonstrate that services of the lawyer were sought or obtained to enable or aid a client to 
commit or plan to commit a crime or a fraud. This exception may be extended to allow an 
attorney to disclose the type of communication this resolution proposes to except from privilege. 
However, unless there is a narrow exception to the duty of confidentiality, a lawyer has a duty to 
preserve the confidentiality of client information even if the lawyer is themselves the subject of 
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sexual harassment or assault. This duty of confidentiality is broader than the lawyer-client 
privilege and protects virtually everything the lawyer knows about the client's matter regardless 
of the source of the information. (See Dietz v. Meisenheimer & Herron (2009) 177 Cal.App.4th 
771, 787, 99 Cal.Rptr.3d 464; Goldstein v. Lees (1975) 46 Cal.App.3d 614, 621, fn. 5; see 
generally Rest.3d Law Governing Lawyers, § 59, p. 455 [“[c]onfidential client information 
consists of information relating to representation of a client, other than information that is 
generally known”]; ABA Model Code Prof. Responsibility, rule 1.6(a) [lawyer is obligated to 
keep client information confidential].) A clear and specific waiver of privilege may therefore be 
necessary.  

This resolution would add another exception to the privileges established in the Evidence Code, 
but does not modify the ethical duties of confidentiality established under the Business and 
Professions Code or the Rules of Professional Conduct. As such, this resolution would allow for 
a criminal or perhaps civil action against a (presumptively former) client whose actions 
constituted sexual harassment or assault, but would not allow an attorney to make a “noisy 
withdrawal” from representing a client who has placed the attorney in such a situation. However, 
client confidentiality stems from the secrecy of the client’s communications which an attorney is 
required to hold as inviolate. (See Bus. & Prof. Code, § 6068, subd. (e).) Arguably, a client’s 
sexual harassment or assault of their attorney is not the type of secret that victimized attorney is 
required to keep.  

A 2018 study found that 20% of all attorneys have been threatened by their client within the past 
month. (Family Violence by Lorelei Laird, https://public.tableau.com/app/profile/lorelei.laird/ 
viz/FamilyViolence_0/TheJobIs KillingThem.) Given the high level of threats received by 
attorneys from their clients, perhaps this resolution does not go far enough. An amendment to 
either Evidence Code sections 956 or 956.5 to except from privilege criminal or fraudulent acts 
committed or threatened against an attorney may also be an option to accomplish similar ends as 
those put forth by the proponent, and may have a broader impact. However, this resolution would 
allow a lawyer to provide communications from a threatening client in circumstances where 
sexual harassment or assault exist between the lawyer and client which would otherwise be 
privileged and therefore provides a means to an end not currently available to the lawyer.  

Therefore, this resolution should be approved in principle.  

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Evidence Code section 963, to read as follows: 

§ 963 1 
There is no privilege under this article as to a communication relevant to an issue of 2 

sexual harassment or assault, by the lawyer or by the client, occurring within the confines of the 3 
lawyer-client relationship4 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Queen’s Bench Bar Association of the San Francisco Bay Area
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STATEMENT OF REASONS 

The Problem:  Business and Professions Code section 6068 provides that lawyers must preserve 
the secrets of their clients at “every peril” to themselves. Evidence Code section 954 describes 
lawyer-client privilege, which the California Supreme Court has interpreted to cover almost any 
means of communication by the client to their lawyer. City & Cty. of San Francisco v. Superior 
Court In & For City & Cty. of San Francisco (1951) 37 Cal. 2d 227 at 235-36 (“[A]lmost any 
act, done by the client in the sight of the attorney and during the consultation, may conceivably 
be done by the client as the subject of a communication”). Evidence Code sections 956-62 
provide eight exceptions to the privilege. None of the enumerated statutory exceptions relate to 
instances of sexual harassment or assault that occur during attorney-client privileged interactions. 
Further, the California Supreme Court has held that courts may not find implied exceptions to 
lawyer-client privilege. Costco Wholesale Corp. v. Superior Court (2009) 47 Cal. 4th 725. 
Therefore, while Civil Code section 51.9 and the relevant Penal Code sections allow a lawyer to 
pursue claims against a client who sexually harassed or assaulted the lawyer during their lawyer-
client relationship, lawyer-client privilege prevents disclosure of evidence necessary for such 
claims to be successful.   

The Solution:  The proposed Evidence Code section 963 creates an exception to lawyer-client 
privilege in cases where the client sexually harasses or assaults the lawyer. The proposed 
language generally aligns with the language of the breach of duty exception enumerated in 
Evidence Code section 958. As with other statutory exceptions to lawyer-client privilege, 
proposed Evidence Code section 963 should be construed narrowly. In re Rindlisbacher (1998) 
225 B.R. 180. This resolution provides an avenue for lawyers who are sexually harassed or 
assaulted during a lawyer-client relationship to disclose all relevant evidence to support their 
legal allegations against their perpetrator.   

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT:
Andrea Carlise, 2835 Johnson Ave., Alameda, CA (510) 205-1255, andreacarlise@gmail.com 

RESPONSIBLE FLOOR DELEGATE:   
Andrea Carlise   

OCBA COUNTERARGUMENT TO RESOLUTION 07-01-2022 

The Orange County Bar Association has great empathy for any attorney who is the victim of 
sexual assault or harassment by a client or anyone else. However, this proposal as drafted risks 
creating an over-broad exception to the attorney-client privilege and invites substantial litigation 
over its scope. 
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The language of proposed Evidence Code § 963 parallels the language of Evidence Code § 958 
(“There is no privilege under this article as to a communication relevant to an issue of breach, by 
the lawyer or by the client, of a duty arising out of the lawyer-client relationship.”). Despite the 
broad language of § 958, the courts have consistently narrowed its application over 40 years of 
case law. See, e.g., Anten v. Superior Court (2015) 233 Cal. App. 4th 1254, 1259. Now, § 958 is 
nearly exclusively applied to (1) “communications between the lawyer charging or charged with 
a breach of duty, on the one hand, and the client charging or charged with a breach of duty,” id., 
and (2) in actions where that breach of duty is actually asserted by the client or the attorney, 
such as legal malpractice claims, fee disputes, habeas corpus petitions based on ineffective 
assistance of counsel, and certain attorney fee determinations where the client disputes the 
attorney’s right to fees in a proceeding. See, e.g., Styles v. Mumbert (2008) 164 Cal. App. 4th 
1163, 1168 (Section 958 allows attorneys to defend themselves in malpractice cases, but not in 
other actions). 
Proponent’s reasons in support of this resolution state that the purpose of proposed §963 is to 
allow attorneys to be able to effectively bring claims against a client based on sexual harassment 
or assault by a client. Given that limited purpose, the proposed statute should incorporate that 
limitation expressly so as to avoid confusion about the scope of the exception and to align with 
over 40 years of case law on § 958. 
ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHOR: 
Michael A. Sall, Sall Spencer Callas & Krueger, ALC, msall@sallspencer.com 
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RESOLUTION 08-01-2022 

DIGEST 
Discovery: Ruling at Trial on Conditional Responses to Admission Requests 
Amends Code of Civil Procedure sections 2033.410 and 2033.420 to allow the court to rule at 
time of trial on conditional admissions or admissions subject to objections.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found.

Reasons: 
This resolution amends Code of Civil Procedure sections 2033.410 and 2033.420 to allow the 
court to rule at time of trial on conditional admissions or admissions subject to objections. This 
resolution should be approved in principle because it justly switches the cost of unwarranted 
litigation over the issue to the party who caused it by failing or refusing to fully admit a fact, or 
in choosing to obfuscate or hedge the admission of the indisputable matter through an 
unmeritorious objection.   

Requests for admissions may be served at any time during pretrial discovery in an effort to 
simplify litigation by identifying and eliminating from the workup undisputed issues. Any matter 
admitted in response to a request for admission is deemed conclusively established against the 
party making the admission. (Code Civ. Proc., § 2033.410.) If the propounding party finds a 
response to a request for admissions evasive or incomplete, or an objection interposed to be 
without merit or too general, within 45 days of the service of the verified responses, and 
following an unsuccessful meet and confer, the party may seek an order compelling a further 
response, and may be awarded monetary sanctions if the response is deemed by the court to be 
without substantial justification. A party waives the right to compel a further response if the 
party fails to bring the motion within 45 days absent an alternative agreement in writing. (Code 
Civ. Proc., § 2033.290.) If it is shown that a party unreasonably failed to admit the genuineness 
of a document or the truth of a substantive matter when requested to do so, and the requesting 
party thereafter proves the genuineness of the document or truth of the matter, the requesting 
party may then seek an order at the conclusion of trial that the party to whom the request was 
directed pay the reasonable expenses, including reasonable attorney’s fees, incurred in requiring 
the requesting party to make that proof. (Code Civ. Proc., § 2033.420.) 

This resolution would allow the propounding party to bring a motion at trial for a ruling on any 
conditional admission or objections to determine if the request should be deemed admitted, and 
authorize the court to award sanctions if the objection is then overruled, even if the party had not 
earlier made a timely motion to compel.  

This resolution should be approved in principle. The proposed resolution secures a formidable 
consequence for oppositional litigiousness that is not factually or legally warranted. In so doing, 
it penalizes delay, pugnaciousness and gamesmanship by the party who should be responding to 
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discovery in good faith. It would foster truthfulness early in the case, economy of litigation, and 
a quicker and less expensive resolution of substantively indisputable issues, if not the case itself. 
Following the trial, the trial court is in the best position to determine if the denial of a merited 
request for admission, or an obstreperous objection was in fact interposed in bad faith or without 
substantial justification, and whether it unfairly put the requesting party to the unjustified time 
and expense of having to establish the undeniable fact. This would provide a powerful remedy to 
curb long and costly litigation, and promote responsiveness and lack of gamesmanship in parsing 
responses to admission requests, and foster early settlement or a focused and shorten trial on the 
factual and legal issues that truly require determination by the trier of fact.    

Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 2033.410 and 2033.420, to read as 
follows: 

 § 2033.410 1 
(a) Any matter admitted in response to a request for admission is conclusively established 2 

against the party making the admission in the pending action, unless the court has permitted 3 
withdrawal or amendment of that admission under Section 2033.300. 4 

(b) Notwithstanding subdivision (a), any admission made by a party under this section is 5 
binding only on that party and is made for the purpose of the pending action only. It is not an 6 
admission by that party for any other purpose, and it shall not be used in any manner against that 7 
party in any other proceeding. 8 

(c) Notwithstanding the provisions of Section 2033.290, where the responding party has 9 
provided a response notwithstanding objections to a request for admission, the propounding 10 
party may request that the Court rule on the objections to the request for admission at time of 11 
trial in determining whether a conditional admission will be deemed admitted. 12 

13 
§ 2033.420 14 

(a) If a party fails to admit the genuineness of any document or the truth of any matter 15 
when requested to do so under this chapter, and if the party requesting that admission thereafter 16 
proves the genuineness of that document or the truth of that matter, the party requesting the 17 
admission may move the court for an order requiring the party to whom the request was directed 18 
to pay the reasonable expenses incurred in making that proof, including reasonable attorney’s 19 
fees. 20 

(b) The court shall make this order unless it finds any of the following: 21 
(1) An objection to the request was sustained or a response to it was waived under 22 

Section 2033.290.  Notwithstanding the provisions of Section 2033.290, where the responding 23 
party has raised objections to a request for admission and denied the request for admission 24 
notwithstanding the objections, the propounding party may request that the Court rule on the 25 
objection in conjunction with a motion made under this section.  If an objection is overruled, an 26 
award under this section shall be made by the Court, unless another exception under this 27 
subdivision is established. 28 
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(2) The admission sought was of no substantial importance. 29 
(3) The party failing to make the admission had reasonable ground to believe that that 30 

party would prevail on the matter. 31 
(4) There was other good reason for the failure to admit.32 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Requests for admissions are intended to eliminate the need to prove matters at time 
of trial or to establish the genuineness of documents, thus facilitating the efficiency of trials.  
Under current practice, parties often object to requests for admissions and then provide responses 
“notwithstanding” or “without waiving” the objections raised.  This creates a problem under 
current law because Code of Civil Procedure section 2033.290 requires the propounding party to 
bring a motion to compel further responses within 45-days to obtain rulings on the objections 
otherwise there is a potential waiver.  This forces parties to move to compel, rather than being 
able to wait until trial when the need for an admission becomes apparent, or a matter has been 
proven and the propounding party seeks to recover the costs of proof.  This problem also requires 
the use of judicial resources to address motions to compel at early stages in the proceedings. 

The Solution: This resolution amends Code of Civil Procedure sections 2033.410 and 2033.420 
to preserve rights to obtain rulings on objections to requests for admissions.  Where the 
responses admit a matter without waiving or notwithstanding objections, the propounding party 
would be allowed to obtain a ruling on the objections at time of trial and have the matter deemed 
admitted upon an overruling of the objection(s).  Similarly, where the responses deny a matter 
without waiving or notwithstanding objections, and the propounding party subsequently proves 
the matter at trial, then the propounding party can seek a ruling on the objections in conjunction 
with a motion to recover the costs of proving the matter that was conditionally denied.  This 
would improve judicial efficiency by streamlining the ruling on objections at times when they 
become of consequence to an admission at trial or become of consequence to a denial after the 
matter denied has been proven. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
No known prior similar legislation or CCBA resolutions. 

AUTHOR AND/OR PERMANENT CONTACT 
Darin L. Wessel, 600 W. Broadway, Suite 1800, San Diego, CA 92101, (619) 738-9125, 
darin.wessel@doj.ca.gov 

RESPONSIBLE FLOOR DELEGATE 
Darin L. Wessel 
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RESOLUTION 08-02-2022

DIGEST 
Civil Procedure: Appeal From Grant of Arbitration 
Amends Code of Civil Procedure section 1294, subdivision (a), to make the grant of a petition to 
compel arbitration an appealable order. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

History: 
Identical to Resolutions 03-15-2008 and 05-04-2012, both of which were disapproved. 

Reasons: 
This resolution would amend Code of Civil Procedure section 1294, subdivision (a), to make the 
grant of a petition to compel arbitration an appealable order. This resolution should be 
disapproved because it conflicts with the intent and purpose of the California Arbitration Act 
(“CAA”). 

The CAA reflects a strong public policy in favor of the resolution of disputes in a speedy and 
inexpensive way and is intended to minimize court intervention. An order to arbitrate is an 
interlocutory order that represents the beginning of the alternative dispute resolution process and 
thus lacks the finality needed for an appeal. (Sjoberg v. H.C. Hastorf (1948) 33 Cal.2d 116, 119; 
Zembsch v. Superior Court (2006) 146 Cal.App.4th 153, 160.) This policy has been the rule of 
law since early in the 20th century. (Jardine, Matheson & Co. v. Pacific Orient Co. (1929) 100 
Cal.App. 572, 575 [purpose of excluding appeals from orders compelling arbitration meant as 
part of “complete scheme for the expeditious and summary enforcement of agreements to 
arbitrate.”] 

The parties can challenge an order compelling arbitration in two ways. They have the right to 
move to vacate the arbitrators’ award on grounds of lack of arbitral jurisdiction and to raise the 
issue as part of an appeal from the judgment confirming the arbitration award. (Abramson v. 
Juniper Networks, Inc. (2004) 115 Cal.App.4th 638, 648; and see Code Civ. Proc., §1294, subd. 
(e).) They can also seek immediate review by writ of mandate if they can show either 1) the 
matters ordered arbitrated clearly fall outside the scope of the arbitration agreement; or 2) if the 
arbitration would be unduly time consuming or expensive. (Zembsch, ibid.) 

Allowing an appeal from an order compelling arbitration deprives the parties of the benefits of 
arbitration—savings of time and cost, as well as increased confidentiality—while adding no new 
protections for the party opposing arbitration. 

There are no anticipated unintended consequences of the resolution. 

There are no similar pending bills, nor any in the last three years. 

For these reasons, this resolution should be disapproved. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1294, to read as follows: 

§ 1294  1 

An aggrieved party may appeal from: 2 

(a)  An order granting, dismissing or denying a petition to compel arbitration. 3 

(b)  An order dismissing a petition to confirm, correct or vacate an award. 4 

(c)  An order vacating an award unless a rehearing in arbitration is ordered.  5 

(d)  A judgment entered pursuant to this title. 6 

(e)  A special order after final judgment7 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Existing law makes denials of petitions to compel arbitration immediately 
appealable, while an order granting a motion to compel arbitration is not appealable until after 
final judgment.  The practical effect of this is to favor parties seeking to compel arbitration, as 
they may appeal any denial of their petition by the court, while parties seeking to resist 
arbitration must expend significant resources arbitrating the entire case to a decision before they 
can appeal. This is inequitable and should be remedied so that both sides are treated equally. 

The Solution: This resolution solves the problem by simply making both a denial and a grant of a 
petition to compel arbitration immediately appealable.  There should be no impact under the 
FAA as state law principles are involved that are not preempted by the FAA.  This resolution 
evens the playing field regarding arbitration.  Any party disagreeing with the trial court’s 
decision on a petition to compel arbitration will now have the same remedy available: an 
immediate appeal.  This will help redress the inequities already inherent in the arbitration system 
that tend to favor parties with greater bargaining power.  The impact of this may even be felt 
beyond mere procedural concerns, as business entities who seek to impose unfair or coercive 
arbitration agreements may be less likely to do so if they know that any order granting their 
petition to compel arbitration will not force the other party to litigate the matter fully in an 
arbitral forum before it can seek review of the order.  Instead, any order granting a petition can 
be reviewed in the same manner as an order of denial. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION 
No known prior or similar pending legislation.  Similar to resolution 01-03-2020 but extends 
right of appeal rather than making all orders reviewable by writ. 
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AUTHOR AND/OR PERMANENT CONTACT 
Matthew J. Norris, Norris Law Group, P.C., 10940 Wilshire Boulevard, Suite 1600, Los 
Angeles, CA 90024, mjnorris@norrislglaw.com, 310-443-4159. 

RESPONSIBLE FLOOR DELEGATE 
Matthew J. Norris. 
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RESOLUTION 08-03-2022 

DIGEST 
Discovery: Extending Time To Bring Motions to Compel 
Amends Code of Civil Procedure sections 2030.300, 2031.310 and 2033.290 to extend the time 
to bring motions to compel further responses from 45 to 60 days, or on application to the court.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found.

Reasons: 
This resolution amends Code of Civil Procedure sections 2030.300, 2031.310 and 2033.290 to 
extend the time to bring motions to compel further responses from 45 to 60 days, or on 
application to the court. This resolution should be disapproved because 45 days is adequate time, 
and because a statutory change is unnecessary since the time can always be extended through 
stipulation following a meet and confer with opposing counsel, or simply getting a noticed 
motion on file with the court within the specified time period.   

A party who is dissatisfied with the opposing party’s responses to some or all of the 
interrogatories, demands for production or requests for admissions propounded, may—after first 
meeting and conferring with opposing counsel in a good faith effort to resolve the issue—file a 
motion with the court to compel further responses. The motion must be brought within 45 days 
from when the responses were served. Before the law changed in 1986, it used to be 30 days. 
(See Sexton v. Superior Court (1997), 58 Cal.App.4th 1403, 1406-07.) A party’s failure to bring 
a timely motion to compel waives the right to obtain a further response or overturn the objection. 
The 45-day period has been ruled jurisdictional; the court may not entertain an untimely filed 
motion nor does it have authority to extend the statutory time period. (See id. at 1410.) 

This resolution would extend the 45-day period to bring a motion to compel to 60 days, and it 
would empower the court to extend the 45-days on application of the party.  

Forty-five days is ample time to bring a motion to compel. When a discovery dispute arises, or 
an objection is interposed, it is unfair to all sides, and reasonable jurisprudence, to permit the 
party supposedly dissatisfied with a response to delay in definitively addressing the controversy 
or objection. If the response is truly inadequate, the propounding party would presumably know 
that within days of receiving the response. It would then be incumbent upon counsel to confer 
with the lawyer for the responding party in an effort to informally resolve the issue. If a 
consensus cannot be achieved, 45-days provides sufficient opportunity to protect the party’s 
rights by getting a motion on file with the court. If a further, more responsive answer is 
promised, the parties can stipulate to a new time period for a motion to compel in the event the 
supplemental response is not forthcoming, to the extent the promise to provide further responses 
is not tantamount to another interrogatory enforceable through its own time period. If the further 
responses served are still deemed to be inadequate, the service of those further responses 



08-03-2022  Page 2 of 5

constitutes a statutory trigger providing another 45-day period in which to compel further 
responses.  

While the resolution would confer jurisdiction to the court to extend the time in which to bring a 
motion to compel, this will foster delay, dilatory conduct and uncertainty. There is wisdom and 
utility to hard statutory deadlines; it promotes diligent prosecution, candor, and the goals and 
purposes of discovery. Granting the court authority to expand the statutory time period in which 
to bring a motion to compel is unnecessary. The 45-days period in which to get a motion on file 
provides more than adequate time. It is in the interest of both sides to informally and timely 
resolve disputes. Jurisdictional time limits keep the pressure on all to do just that, and to litigate 
issues as they present with reasonable dispatch.  

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procure sections 2030.300, 2031.310, 2033.290, to read as 
follows: 

 § 2030.300 1 
(a) On receipt of a response to interrogatories, the propounding party may move for an 2 

order compelling a further response if the propounding party deems that any of the following 3 
apply: 4 

(1) An answer to a particular interrogatory is evasive or incomplete. 5 
(2) An exercise of the option to produce documents under Section 2030.230 is 6 

unwarranted or the required specification of those documents is inadequate. 7 
(3) An objection to an interrogatory is without merit or too general. 8 
(b) (1) A motion under subdivision (a) shall be accompanied by a meet and confer 9 

declaration under Section 2016.040. 10 
(2) In lieu of a separate statement required under the California Rules of Court, the court 11 

may allow the moving party to submit a concise outline of the discovery request and each 12 
response in dispute. 13 

(c) Unless notice of this motion is given within 45 60 days of the service of the verified 14 
response, or any supplemental verified response, or on or before any specific later date to which 15 
the propounding party and the responding party have agreed in writing, the propounding party 16 
waives any right to compel a further response to the interrogatories.  For good cause shown by 17 
motion or other application, the court may extend this deadline at any time before, or within 60 18 
days after, its expiration.   19 

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with 20 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a 21 
motion to compel a further response to interrogatories, unless it finds that the one subject to the 22 
sanction acted with substantial justification or that other circumstances make the imposition of 23 
the sanction unjust. 24 

(e) If a party then fails to obey an order compelling further response to interrogatories, 25 
the court may make those orders that are just, including the imposition of an issue sanction, an 26 
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evidence sanction, or a terminating sanction under Chapter 7 (commencing with Section 27 
2023.010). In lieu of, or in addition to, that sanction, the court may impose a monetary sanction 28 
under Chapter 7 (commencing with Section 2023.010). 29 

30 
§ 2031.310 31 
(a) On receipt of a response to a demand for inspection, copying, testing, or sampling, the 32 

demanding party may move for an order compelling further response to the demand if the 33 
demanding party deems that any of the following apply: 34 

(1) A statement of compliance with the demand is incomplete. 35 
(2) A representation of inability to comply is inadequate, incomplete, or evasive. 36 
(3) An objection in the response is without merit or too general. 37 
(b) A motion under subdivision (a) shall comply with each of the following: 38 
(1) The motion shall set forth specific facts showing good cause justifying the discovery 39 

sought by the demand. 40 
(2) The motion shall be accompanied by a meet and confer declaration under Section 41 

2016.040. 42 
(3) In lieu of a separate statement required under the California Rules of Court, the court 43 

may allow the moving party to submit a concise outline of the discovery request and each 44 
response in dispute. 45 

(c) Unless notice of this motion is given within 45 (60) days of the service of the verified 46 
response, or any supplemental verified response, or on or before any specific later date to which 47 
the demanding party and the responding party have agreed in writing, the demanding party 48 
waives any right to compel a further response to the demand.  For good cause shown by motion 49 
or other application, the court may extend this deadline at any time before, or within 60 days 50 
after, its expiration.   51 

(d) In a motion under subdivision (a) relating to the production of electronically stored 52 
information, the party or affected person objecting to or opposing the production, inspection, 53 
copying, testing, or sampling of electronically stored information on the basis that the 54 
information is from a source that is not reasonably accessible because of the undue burden or 55 
expense shall bear the burden of demonstrating that the information is from a source that is not 56 
reasonably accessible because of undue burden or expense. 57 

(e) If the party or affected person from whom discovery of electronically stored 58 
information is sought establishes that the information is from a source that is not reasonably 59 
accessible because of the undue burden or expense, the court may nonetheless order discovery if 60 
the demanding party shows good cause, subject to any limitations imposed under subdivision (g). 61 

(f) If the court finds good cause for the production of electronically stored information 62 
from a source that is not reasonably accessible, the court may set conditions for the discovery of 63 
the electronically stored information, including allocation of the expense of discovery. 64 

(g) The court shall limit the frequency or extent of discovery of electronically stored 65 
information, even from a source that is reasonably accessible, if the court determines that any of 66 
the following conditions exists: 67 

(1) It is possible to obtain the information from some other source that is more 68 
convenient, less burdensome, or less expensive. 69 

(2) The discovery sought is unreasonably cumulative or duplicative. 70 
(3) The party seeking discovery has had ample opportunity by discovery in the action to 71 

obtain the information sought. 72 
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(4) The likely burden or expense of the proposed discovery outweighs the likely benefit, 73 
taking into account the amount in controversy, the resources of the parties, the importance of the 74 
issues in the litigation, and the importance of the requested discovery in resolving the issues. 75 

(h) Except as provided in subdivision (j), the court shall impose a monetary sanction 76 
under Chapter 7 (commencing with Section 2023.010) against any party, person, or attorney who 77 
unsuccessfully makes or opposes a motion to compel further response to a demand, unless it 78 
finds that the one subject to the sanction acted with substantial justification or that other 79 
circumstances make the imposition of the sanction unjust. 80 

(i) Except as provided in subdivision (j), if a party fails to obey an order compelling 81 
further response, the court may make those orders that are just, including the imposition of an 82 
issue sanction, an evidence sanction, or a terminating sanction under Chapter 7 (commencing 83 
with Section 2023.010). In lieu of, or in addition to, that sanction, the court may impose a 84 
monetary sanction under Chapter 7 (commencing with Section 2023.010). 85 

(j) (1) Notwithstanding subdivisions (h) and (i), absent exceptional circumstances, the 86 
court shall not impose sanctions on a party or any attorney of a party for failure to provide 87 
electronically stored information that has been lost, damaged, altered, or overwritten as the result 88 
of the routine, good faith operation of an electronic information system. 89 

(2) This subdivision shall not be construed to alter any obligation to preserve 90 
discoverable information. 91 

92 
§ 2033.290 93 
(a) On receipt of a response to requests for admissions, the party requesting admissions 94 

may move for an order compelling a further response if that party deems that either or both of the 95 
following apply: 96 

(1) An answer to a particular request is evasive or incomplete. 97 
(2) An objection to a particular request is without merit or too general. 98 
(b) (1) A motion under subdivision (a) shall be accompanied by a meet and confer 99 

declaration under Section 2016.040. 100 
(2) In lieu of a separate statement required under the California Rules of Court, the court 101 

may allow the moving party to submit a concise outline of the discovery request and each 102 
response in dispute. 103 

(c) Unless notice of this motion is given within 45 60 days of the service of the verified 104 
response, or any supplemental verified response, or any specific later date to which the 105 
requesting party and the responding party have agreed in writing, the requesting party waives 106 
any right to compel further response to the requests for admission.  For good cause shown by 107 
motion or other application, the court may extend this deadline at any time before, or within 60 108 
days after, its expiration.   109 

(d) The court shall impose a monetary sanction under Chapter 7 (commencing with 110 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a 111 
motion to compel further response, unless it finds that the one subject to the sanction acted with 112 
substantial justification or that other circumstances make the imposition of the sanction unjust. 113 

(e) If a party then fails to obey an order compelling further response to requests for 114 
admission, the court may order that the matters involved in the requests be deemed admitted. In 115 
lieu of, or in addition to, this order, the court may impose a monetary sanction under Chapter 7 116 
(commencing with Section 2023.010)117 
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(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Existing law provides that a party receiving responses to interrogatories, demands 
for inspection or requests for admission has only 45 days to file a motion to compel further 
responses.  Moreover, the 45-day deadlines have been held to be jurisdictional; if the party 
misses the deadline, all motions to compel further responses are waived.  Parties can agree in 
writing to extend the deadline, but if it is missed, there is nothing the court can do about it.  
(Sexton v. Superior Court (1987) 58 Cal.App.4th 1403, 1410.)  First, the 45-day period is too 
short given rampant discovery abuse.  Second, if the propounding party misses the 45-day 
deadline, there should be an avenue for relief, just as there is for many other instances of 
inadvertence under the Code of Civil Procedure. 

The Solution: This resolution solves the problem by first enlarging the 45-day deadlines to a 
more sensible 60 days.  Second, the resolution explicitly allows the court to grant an extension of 
the deadline for good cause, as long as the motion is brought within 60 days of the deadline 
having passed.  This relieves parties of the current draconian consequences if the deadline is 
missed, allows additional time for meet and confer efforts, while still ensuring that requests for 
extensions of time to bring a motion to compel have good cause. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
No known prior similar or pending legislation.  Similar to Resolution 02-09-2011. 

AUTHOR AND/OR PERMANENT CONTACT 
Matthew J. Norris, Norris Law Group, P.C., 10940 Wilshire Boulevard, Suite 1600, Los 
Angeles, CA 90024, mjnorris@norrislglaw.com, 310-443-4159. 

RESPONSIBLE FLOOR DELEGATE 
Matthew J. Norris 



08-04-2022 Page 1 of 3

RESOLUTION 08-04-2022 

DIGEST 
Jury Service: Juror Compensation Based on Income 
Amends Code of Civil Procedure section 215 to provide that trial jurors are to be compensated in 
the amount of their base income, rather than at a flat rate. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Code of Civil Procedure section 215 to provide that trial jurors are to be 
compensated in the amount of their base income, rather than at a flat rate. The resolution should 
be disapproved because it would treat the value of jurors’ service as dependent on their income, 
would create barriers to access for lower-income litigants, and would effectively exclude high-
income individuals from jury service. 

Under current law, jurors are paid $15 per day for the second day and any subsequent days of 
criminal or civil trials. This amount has been fixed since 2000, and is not indexed for inflation. 
Jurors receive the same amount regardless of whether they are employed or have other sources of 
income. 

This resolution would would eliminate the $15/day jury fee, and replace it with a jury fee based 
on the “base pay” that jurors would have received had they attended their “regular work hours 
for the day” rather than attending trial. It would not provide a fee for jurors who are unemployed. 

The resolution should be disapproved because it would create more problems than it solves. 
There is no doubt that the amount of juror compensation should be increased. Using the Bureau 
of Labor Statistics’ Consumer Price Index for Urban Wage Earners and Clerical Workers, the 
$15 effective in the year 2000 is the equivalent of approximately $25 today. The relative paucity 
of this amount indicates that it was intended to cover expenses (such as lunch or parking) during 
trial, and not to substitute for foregone income. Although there is some appeal to the idea of 
using a damages model—lost wages—to compensate jurors, it presents several problems. First, 
there is the problem of funding. Civil jury fees are paid by litigants, and the requirement of each 
side essentially having to “hire” six employees (plus an alternate) for the duration of trial would 
act as a barrier to justice. In criminal trials, the jury fees are currently paid by local government. 
A significant increase in jury fees for criminal trials would constitute an unfunded mandate, 
which the state would have to reimburse. Second, daily “base pay” may be unclear as applied to 
employees whose daily compensation includes commission or tips, or employees with variable 
schedules. Third, differential pay will send a message that the service of some jurors is worth 
more than that of others. Unemployed jurors will be told that their jury service doesn’t deserve to 
be compensated at all. Fourth, the resolution will lead to litigation and the skewing of jury pools. 
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Because civil litigants will be required to pay for the jury they select, income will become a part 
of jury questionnaires and voir dire in every civil case. Litigation will be required to determine 
whether “unaffordable” constitutes a valid challenge for cause. If it is, the resolution might end 
up categorically excluding a different income group from jury service. These likely unintended 
consequences would leave jury pools just as unrepresentative as they are today. For these 
reasons, the resolution should be disapproved. 

Assembly Bill No 1981 (2021-2022 Reg. Sess.) would establish a pilot program “to study 
whether increases in juror compensation and mileage reimbursement rates increase juror 
diversity and participation,” but would not specify any particular change to daily juror fees. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 215, to read as follows: 

 § 215 1 

(a) Except as provided in subdivision (b), on and after July 1, 2000, the fee for jurors in 2 

the superior court, in civil and criminal cases, is the base pay they would have received if they 3 

had attended their regular work hours for the day fifteen dollars ($15) a day for each day’s 4 

attendance as a juror after the first day. 5 

(b) A juror who is employed by a federal, state, or local government entity, or by any 6 

other public entity as defined in Section 481.200, and who receives regular compensation and 7 

benefits while performing jury service, may not be paid the fee described in subdivision (a). 8 

(c) All jurors in the superior court, in civil and criminal cases, shall be reimbursed for 9 

mileage at the rate of thirty-four cents ($0.34) per mile for each mile actually traveled in 10 

attending court as a juror after the first day, in going only.11 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Four problems exist with current law. First, people are conscripted to perform a 
public service and are forced to take a pay cut for the day, or if available, use any paid time off 
from employers. Second, because many people who live paycheck-to-paycheck cannot afford the 
time off work, the parties to a lawsuit are deprived of a jury of diverse parts of the population. 
Third, employers are forced to go without the person’s labor for however many days, and either 
have to find someone else to cover those hours, or accept reduced productivity. Fourth, insofar as 
a replacement cannot be found, consumers for those days are stuck with a company less 
responsive to their requests.  

As long as we have juries and the need to conscript people to serve on them, the latter 
two problems are inevitable. The first two problems are avoidable. Although not directly 
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applicable, the spirit of the Fifth Amendment’s “nor shall private property be taken for public use 
without just compensation” applies here. In this case, it is the most inalienable type of private 
property: ourselves. Each person is their own private property, and if one is taken for public use, 
one should be justly compensated. Just compensation here would be an amount as if the 
conscription never occurred: the amount they would have made going into work that day. Failure 
to justly compensate jurors leads to the second problem of a non-diverse jury. 

The Solution: By compensating jurors the amount they would have made if they had worked 
those days, we can ensure those who serve are not economically harmed, and that fewer 
prospective jurors will need to be excused due to economic hardship. This not only ensures 
jurors are made whole, but ensures a more diverse jury is available to the parties of the lawsuit 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 

RESPONSIBLE FLOOR DELEGATE
Ben Rudin 
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RESOLUTION 08-05-2022 

DIGEST 
Jury Service: Mileage Reimbursement Rate for Jurors 
Amends Code of Civil Procedure section 215 to update the mileage reimbursement rate for jurors 
from $0.34 per mile to the IRS’ standard mileage rate, but subject to some adjustments. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
Similar to Resolution 08-11-2022, which was approved in principle.  

Reasons: 
This resolution amends Code of Civil Procedure section 215 to update the mileage 
reimbursement rate for jurors from $0.34 per mile to the IRS’ standard mileage rate, but subject 
to some adjustments. This resolution should be disapproved because the reduction of the mileage 
reimbursement for jurors based upon the mileage that the juror would otherwise have travelled to 
work is ambiguous and too difficult / costly to administer. 

Under the current version of Code of Civil Procedure section 215, jurors are only entitled to 
mileage reimbursement at a rate of $0.34 per mile.  

This resolution would change the juror mileage reimbursement rate to be synchronized IRS 
mileage reimbursement rate. (See IRC § 274(d), Treas. Reg. § 1.274-5, and IRS Notice 2022-
13.) However, it would reduce the reimbursement by the amount the juror hypothetically would 
otherwise have travelled to work.  

The current rate of 34 cents per mile is not sufficient, particularly given the sharp rise in gas 
prices. The IRS’ standard mileage reimbursement rate for business travel, which is set at 62.5 
cents per mile for business use of one’s personal vehicle as of July 1, 2022 (IRC § 274(d), Treas. 
Reg. § 1.274-5, and IRS Notice 2022-03). Indeed, the IRS increased the rate “to better reflect the 
recent increase in fuel prices.” (See https://www.irs.gov/newsroom/irs-increases-mileage-rate-
for-remainder-of-2022.) Nonetheless, while it is necessary to increase the reimbursement jurors 
receive for the distance they have to travel to the courthouse to serve on a jury, the adjustment to 
the number of miles for which reimbursement would be permitted under this resolution creates a 
complex and confusing formula. 

The resolution requires a reduction in the number of reimbursable miles based on the number of 
miles each juror would otherwise have traveled to the juror’s place of employment. This means 
that the calculation will be different for each juror. It also isn’t clear how the calculation would 
be made in certain instances, such as jurors who work from home, who have multiple jobs, who 
have a long commute to a job in a different county than their residence, or whose job requires 
them to work at more than one location. It is also not reasonable to tie the number of 
reimbursable miles to the juror’s place of employment because jury service is based not upon 
where one works, but where one lives. If, for example, a juror has a 50 mile commute to work 
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(assuming they do not work from home, or have more than one job), but only a 10 mile drive to 
get to the courthouse from their home, subtracting the mileage of the long commute from the 
distance the juror travelled to the courthouse from their home would result in a negative number 
of miles, and thus no reimbursement for mileage at all. Additionally, this will consume 
additional administrative resources because the courts, which are already stretched thin and 
lacking sufficient personnel, would be required to perform a separate calculation for each 
individual juror.  

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 215, to read as follows: 

 § 215 1 
(a) Except as provided in subdivision (b), on and after July 1, 2000, the fee for jurors in 2 

the superior court, in civil and criminal cases, is fifteen dollars ($15) a day for each day’s 3 
attendance as a juror after the first day. 4 

(b) A juror who is employed by a federal, state, or local government entity, or by any 5 
other public entity as defined in Section 481.200, and who receives regular compensation and 6 
benefits while performing jury service, may not be paid the fee described in subdivision (a). 7 

(c) All jurors in the superior court, in civil and criminal cases, shall be reimbursed for 8 
mileage at the Internal Revenue Service’s business standard mileage rate of thirty-four cents 9 
($0.34) per mile for each mile actually traveled in attending court as a juror after the first day 10 
minus the number of miles the juror would have traveled in going to and from work that day if 11 
the juror had not been assigned to jury service., in going only12 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: The mileage reimbursement rate for jurors was last raised in 2002, back when $2 
per gallon was high, oil changes and maintenance costed less, and other prices were lower. Back 
in 2002, the IRS business standard mileage rate, or the amount one could deduct on taxes for 
business miles driven, was 34.5 cents per mile. The increase to 34 cents back then made sense. 
What does not make sense is how the rate has stayed at 34 cents and has not been adjusted since. 
Another part that makes no sense is jurors are reimbursed for miles driven only when going to 
court, not when going home. Miles in both directions are the result of their conscription and 
should be reimbursed. Having said that, because the point is to make them whole as if the 
conscription has not occurred, it’s reasonable to deduct from the reimbursed miles the number 
that the juror would have driven anyway to and from work. 
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The Solution: By providing that jurors are reimbursed for extra miles driven due to their 
conscription into jury service, and at the IRS rate (now 58.5 cents per gallon), this resolution will 
ensure that jurors are covered for any additional vehicle costs that arise. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION 
AB 2925 (2001-2002). 
AUTHOR AND/OR PERMANENT CONTACT 
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 

RESPONSIBLE FLOOR DELEGATE
Ben Rudin 
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RESOLUTION 08-06-2022 

DIGEST 
Civil Discovery: Meet and Confer Requirements for Discovery Motions  
This resolution amends Code of Civil Procedure sections 2016.040, 2023.010, and 2023.050 to 
change how parties / counsel may meet and confer before filing discovery motions. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Code of Civil Procedure sections 2016.040, 2023.010, and 2023.050 to 
change how parties / counsel may meet and confer before filing discovery motions. This 
resolution should be disapproved because written meet and confer communications serve a 
useful purpose, particularly in the context of complex or lengthy discovery requests. 

Code of Civil Procedure sections 2016.040 sets out generally what a met and confer declaration 
must show, but does not prescribe how the parties / counsel must or may conduct the meet and 
confer communications. Code of Civil Procedure section 2023.010 sets out a non-exclusive list 
of acts that constitute misuses of the discovery process. One of listed actions constituting a 
misuse of the discovery process is directed at meeting and conferring with an opposing party / 
counsel to attempt an informal resolution of the discovery dispute, if “the section governing a 
particular discovery motion requires” the moving party to file a declaration showing that they 
attempted to meet and confer with the opposing party / counsel. And section 2023.010 provides 
that such meet and confer must either be “in person, by telephone or by letter.” (Cal. Code Civ. 
Proc, § 2023.010, subd. (i).) Finally Code of Civil Procedure section 2023.050 requires the court 
to impose a “two hundred and fifty dollar ($250) sanction, payable to the requesting party” if the 
court finds that (as relevant for this resolution) the “party, person or attorney failed to confer in 
person, by telephone, letter, or other means to communication in writing, as defined in Section 
250 of the Evidence Code with the party or attorney requesting the documents in a reasonable 
and good faith attempt to resolve informally any dispute concerning the request.” (Cal. Code 
Civ. Proc., § 2023.050, subd. (a)(3).) Thus, the sanction described in section 2023.05 subdivision 
(a)(3) only applies in the context of requests for production. It is notable that section 2023.050 
subdivision (b) gives the court discretion to order an attorney whom the court sanctions under 
2023.050 subdivision (a)(3) to report the sanction to the State Bar, notwithstanding Business & 
Professions Code sections 6068 subdivision (o)(3), which does not require an attorney to report 
discovery sanctions imposed on the attorney to the state bar.  

This resolution would add language to section 2016.040 to provide the methods by which parties 
/ counsel must conduct reasonable and good faith attempts to meet and confer regarding 
discovery disputes – in-person, by telephone or by videoconference. There is no mention of 
meeting and conferring in writing in the new proposed language. This resolution would also 
delete the statutory references to written meet and confer efforts, and add videoconferencing as a 
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permissible form of meeting and conferring in sections 2023.010 subdivision (i) and 2023.050 
subdivision (a)(3). 

This resolution should be disapproved because written meet and confer efforts play a valuable 
role in the process and removing this tool will result in additional litigation that otherwise could 
have been avoided. The addition of videoconference meet and confer efforts almost certainly 
adds nothing to the process. In many instances, discovery may be directed to dozens of topics 
involving complex issues. A written meet and confer communication serves the valuable purpose 
of providing a written reference that can be reviewed and considered by the other party, as well 
as the court. By contrast, oral communications may sometimes be misinterpreted or otherwise 
result in confusion. For example, potentially voluminous discovery responses with highly 
technical responses may involve issues that are too complex to be fully and accurately captured 
by oral communications. A written explanation may therefore provide a useful foundation to 
further informal efforts to resolve issues through other means. From a strictly technical 
standpoint, the current statutory law permits meet and confer efforts by telephone when that is 
appropriate. While videoconferences are technically not within the permissible category of meet 
and confer efforts under the statutory law, as a practical matter it is inconceivable that any judge 
would view a video conference differently than a telephone call. Consequently, this resolution 
would take away the often-valuable meet and confer letter and make an addition that produces 
little if any benefit. 

This resolution may create a number of unintended consequences. First, it increases the 
likelihood of gamesmanship if a party makes themselves unavailable for a meet and confer 
session by videoconference or phone. By contrast, a written communication can be sent even if 
opposing counsel is unavailable. Secondly, it opens the door to disputes regarding precisely what 
was communicated during the videoconference, as opposed to a meet and confer letter which a 
court can review verbatim. And given the court’s discretion to order an attorney to report a 
failure to meet and confer in good faith regarding requests for production, such gamesmanship 
can result in an attorney having to report the sanction to the State Bar and face possible 
discipline. Third, video conferences may be counterproductive when dealing with obstreperous 
opposing counsel or pro per litigants. Finally, deleting the option of a written meet and confer 
letter will likely result in an increase in discovery disputes going to court that otherwise could 
have been resolved informally. 

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 2016.040, 2023.010, and 2023.050, to read 
as follows: 

 § 2016.040 1 
A meet and confer declaration in support of a motion shall state facts showing a 2 

reasonable and good faith attempt at an informal resolution of each issue presented by the 3 
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motion.  This reasonable and good faith attempt shall include an in-person, telephone, or 4 
videoconference conversation with the opposing party or attorney.5 

6 
§ 2023.010 7 

Misuses of the discovery process include, but are not limited to, the following:8 
(a) Persisting, over objection and without substantial justification, in an attempt to obtain 9 

information or materials that are outside the scope of permissible discovery. 10 
(b) Using a discovery method in a manner that does not comply with its specified 11 

procedures. 12 
(c) Employing a discovery method in a manner or to an extent that causes unwarranted 13 

annoyance, embarrassment, or oppression, or undue burden and expense. 14 
(d) Failing to respond or to submit to an authorized method of discovery. 15 
(e) Making, without substantial justification, an unmeritorious objection to discovery. 16 
(f) Making an evasive response to discovery. 17 
(g) Disobeying a court order to provide discovery. 18 
(h) Making or opposing, unsuccessfully and without substantial justification, a motion to 19 

compel or to limit discovery. 20 
(i) Failing to confer in person, by telephone, or by videoconference or by letter with an 21 

opposing party or attorney in a reasonable and good faith attempt to resolve informally any 22 
dispute concerning discovery, if the section governing a particular discovery motion requires the 23 
filing of a declaration stating facts showing that an attempt at informal resolution has been made. 24 

25 
§ 2023.050 26 

(a) Notwithstanding any other law, and in addition to any other sanctions imposed 27 
pursuant to this chapter, a court shall impose a two hundred and fifty dollar ($250) sanction, 28 
payable to the requesting party, upon a party, person, or attorney if, upon reviewing a request for 29 
a sanction made pursuant to Section 2023.040, the court finds any of the following: 30 

(1) The party, person, or attorney did not respond in good faith to a request for the 31 
production of documents made pursuant to Section 2020.010, 2020.410, 2020.510, or 2025.210, 32 
or to an inspection demand made pursuant to Section 2031.010.33 

(2) The party, person, or attorney produced requested documents within seven days 34 
before the court was scheduled to hear a motion to compel production of the records pursuant 35 
to Section 2025.450, 2025.480, or 2031.320 that is filed by the requesting party as a result of the 36 
other party, person, or attorney’s failure to respond in good faith. 37 

(3) The party, person, or attorney failed to confer in person, by telephone, or by 38 
videoconference letter, or other means of communication in writing, as defined in Section 250 of 39 
the Evidence Code, with the party or attorney requesting the documents in a reasonable and good 40 
faith attempt to resolve informally any dispute concerning the request. 41 

(b) Notwithstanding paragraph (3) of subdivision (o) of Section 6068 of the Business and 42 
Professions Code, the court may, in its discretion, require an attorney who is sanctioned pursuant 43 
to subdivision (a) to report the sanction, in writing, to the State Bar within 30 days of the 44 
imposition of the sanction. 45 

(c) The court may excuse the imposition of the sanction required by subdivision (a) if the 46 
court makes written findings that the one subject to the sanction acted with substantial 47 
justification or that other circumstances make the imposition of the sanction unjust. 48 
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(d) Sanctions pursuant to this section shall be imposed only after notice to the party, 49 
person, or attorney against whom the sanction is proposed to be imposed and opportunity for that 50 
party, person, or attorney to be heard. 51 

(e) For purposes of this section, there is a rebuttable presumption that a natural person 52 
acted in good faith if that person was not represented by an attorney in the action at the time the 53 
conduct that is sanctionable under subdivision (a) occurred. This presumption may only be 54 
overcome by clear and convincing evidence.55 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Women Lawyers Association of Los Angeles 

STATEMENT OF REASONS 

The Problem: Current law requires the parties to meet and confer in good faith to resolve 
discovery disputes before seeking court intervention. Under current law, the meet and confer 
requirement may be satisfied by sending lengthy emails and letters. However, this written 
correspondence is often more harmful than productive, especially when attorneys use 
inflammatory language they would not use in a face-to-face conversation. This resolution would 
add a requirement to the that a reasonable and good faith attempt to informally resolve a 
discovery disputes necessitates a conversation with the opposing party or counsel either in 
person, telephonically, or via video conference.  As courts that conduct Informal Discovery 
Conferences have learned, often a simple conversation with the opposing counsel would have 
cleared up any miscommunications and resolved the discovery dispute.  

The Solution: Requiring the parties to confer in person, telephonically, or by videoconference 
will aid in the resolution of discovery disputes without resorting to the courts.  In addition, the 
pandemic accelerated the remote practice of law.  With most court appearances, and many 
depositions, mediations, settlement conferences proceeding remotely, counsel and parties have 
fewer opportunities to talk with one another informally before hearings and during breaks in 
various proceedings.  These lost opportunities may contribute to the breakdown in 
communication and civility in the practice of law, as counsel and the parties do not et to know 
each other personally and instead view the other side solely as the opponent.  Requiring 
conversations as part of the discovery meet and confer procedure will provide an opening for the 
kinds of informal conversations that used to take place in courthouse hallways.  This legislation 
is supported by CJA and will give bench officers that already require an actual conversation as 
part of the meet and confer process legal authority to back up their orders.  

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known. 
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AUTHOR AND/OR PERMANENT CONTACT
Shaun Dabby Jacobs, 200 N. Spring Street, 14th Floor, Los Angeles, CA 90012; (213) 978-2704; 
shaun,jacobs@lacity.org 

RESPONSIBLE FLOOR DELEGATE 
Michelle L. Cheng, ReedSmith, LLP, 355 S. Grand Ave., Ste. 2900, Los Angeles, CA 90071; 
(213) 364-5512; mcheng@reedsmith.co 
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RESOLUTION 08-07-2022 

DIGEST 
Civil Procedure: Rules for Meet and Confer Communications Related to Pleadings 
Amends Code of Civil Procedure sections 430.41, 435.5 and 439 to permit parties to meet and 
confer by video for demurrers, motions to strike and motions for judgment on the pleading.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Code of Civil Procedure sections 430.41, 435.5 and 439 to permit parties 
to meet and confer by video for demurrers, motions to strike and motions for judgment on the 
pleading. This resolution should be approved in principle with recommended amendments 
because counsel and parties are able to, and do confer via video, and should be permitted to do so 
when meeting and conferring regarding potential defects in a pleading which may be grounds for 
a demurrer to that pleading, a motion to strike some portions of that pleading, or a motion for 
judgment on the pleadings.  

Under current law, before a party may file a demurrer, a motion to strike a portion of a pleading, 
or a motion for judgment on the pleadings, that party must meet and confer with the party who 
filed the pleading to attempt an informal resolution of the objections to the pleading, thereby 
reducing the burden on the courts. (Code Civ. Proc., §§ 430.41, subd. (a)(1)-(2); 435.5, subd. 
(a)(1)-(2); 439, subd. (a)(1)-(2).) This meet and confer process must be conducted either in 
person or via telephone. (Ibid.) Only if the parties are unable to resolve the objections to the 
pleading informally may the demurrer / motion to strike / motion for judgment on the pleadings 
be filed, and the moving party is required to provide a declaration regarding the meet and confer 
efforts. (Code Civ. Proc., §§ 430.41, subd. (c); 435.5, subd. (c); 439, subd. (c).)  

This resolution adds a third means for the parties to conduct their mandatory meet and confer 
discussions for demurrers, motions to strike and motions for judgment on the pleadings – via 
video conference.  

This resolution should be approved in principle with recommended amendments because it 
provides clarity that a discussion via video is a permissible way to meet and confer before a 
demurrer, motion to strike a portion of a pleading or a motion for judgment on the pleadings may 
be filed. Given the prevalence of the use of zoom and other video conferencing platforms for 
meetings and even court proceedings, it is reasonable to permit parties / their counsel to confer 
with each other via video for such meet and confer discussions. Video conferencing has replaced 
in-person meetings to a great extent in the past few years due to the Covid-19 pandemic, and has 
proven to be an effective means to conduct meetings, sometimes more-so than a phone call 
because of the face-to-face aspect of video calls. 
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There are no similar pending bills regarding meeting and conferring via video conference for 
demurrers, motions to strike or motions for judgment on the pleadings, nor any in the last three 
years. However, the three statutes this resolution seeks to amend were recently enacted with a 
sunset provision, and that sunset provision has since been repealed. Senate Bill No. 383 (2015-
2016 Reg. Sess.) added this statute requiring the parties to meet and confer and was enacted into 
law and became effective on 1/16/2016.  There was a sunset provision where the statute would 
have expired on 1/1/2021 but Assembly Bill 3364 (2019-2020 Reg. Sess.) enacted the current 
version of these statutes into law in 2020 and repealed the sunset provision. 

Resolutions committee recommends that the proposed amendment to section 430.41(a) should 
add a comma after the phrase ‘confer in person’. 

Therefore, this resolution should be approved in principle with recommended amendments.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 430.41, 435.5, and 439, to read as follows: 

 § 430.41 1 
(a) Before filing a demurrer pursuant to this chapter, the demurring party shall meet and 2 

confer in person or by telephone, or by video conference with the party who filed the pleading 3 
that is subject to demurrer for the purpose of determining whether an agreement can be reached 4 
that would resolve the objections to be raised in the demurrer. If an amended complaint, cross-5 
complaint, or answer is filed, the responding party shall meet and confer again with the party 6 
who filed the amended pleading before filing a demurrer to the amended pleading.7 

(1) As part of the meet and confer process, the demurring party shall identify all of the 8 
specific causes of action that it believes are subject to demurrer and identify with legal support 9 
the basis of the deficiencies. The party who filed the complaint, cross-complaint, or answer shall 10 
provide legal support for its position that the pleading is legally sufficient or, in the alternative, 11 
how the complaint, cross-complaint, or answer could be amended to cure any legal insufficiency.12 

(2) The parties shall meet and confer at least five days before the date the responsive 13 
pleading is due. If the parties are not able to meet and confer at least five days prior to the date 14 
the responsive pleading is due, the demurring party shall be granted an automatic 30-day 15 
extension of time within which to file a responsive pleading, by filing and serving, on or before 16 
the date on which a demurrer would be due, a declaration stating under penalty of perjury that a 17 
good faith attempt to meet and confer was made and explaining the reasons why the parties could 18 
not meet and confer. The 30-day extension shall commence from the date the responsive 19 
pleading was previously due, and the demurring party shall not be subject to default during the 20 
period of the extension. Any further extensions shall be obtained by court order upon a showing 21 
of good cause. 22 

(3) The demurring party shall file and serve with the demurrer a declaration stating either 23 
of the following:24 

(A) The means by which the demurring party met and conferred with the party who filed 25 
the pleading subject to demurrer, and that the parties did not reach an agreement resolving the 26 
objections raised in the demurrer.27 
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(B) That the party who filed the pleading subject to demurrer failed to respond to the 28 
meet and confer request of the demurring party or otherwise failed to meet and confer in good 29 
faith. 30 

(4) A determination by the court that the meet and confer process was insufficient shall 31 
not be grounds to overrule or sustain a demurrer. 32 

(b) A party demurring to a pleading that has been amended after a demurrer to an earlier 33 
version of the pleading was sustained shall not demur to any portion of the amended complaint, 34 
cross-complaint, or answer on grounds that could have been raised by demurrer to the earlier 35 
version of the complaint, cross-complaint, or answer. 36 

(c) If a court sustains a demurrer to one or more causes of action and grants leave to 37 
amend, the court may order a conference of the parties before an amended complaint or cross-38 
complaint or a demurrer to an amended complaint or cross-complaint, may be filed. If a 39 
conference is held, the court shall not preclude a party from filing a demurrer and the time to file 40 
a demurrer shall not begin until after the conference has concluded. This section does not 41 
prohibit the court from ordering a conference on its own motion at any time or prevent a party 42 
from requesting that the court order a conference to be held. 43 

(d) This section does not apply to the following civil actions:44 
(1) An action in which a party not represented by counsel is incarcerated in a local, state, 45 

or federal correctional institution.46 
(2) A proceeding in forcible entry, forcible detainer, or unlawful detainer. 47 
(e)48 
(1) In response to a demurrer and prior to the case being at issue, a complaint or cross-49 

complaint shall not be amended more than three times, absent an offer to the trial court as to such 50 
additional facts to be pleaded that there is a reasonable possibility the defect can be cured to state 51 
a cause of action. The three-amendment limit shall not include an amendment made without 52 
leave of the court pursuant to Section 472, provided the amendment is made before a demurrer to 53 
the original complaint or cross-complaint is filed.54 

(2) Nothing in this section affects the rights of a party to amend its pleading or respond to 55 
an amended pleading after the case is at issue. 56 

(f) Nothing in this section affects appellate review or the rights of a party pursuant 57 
to Section 430.80. 58 

(g) If a demurrer is overruled as to a cause of action and that cause of action is not further 59 
amended, the demurring party preserves its right to appeal after final judgment without filing a 60 
further demurrer. 61 

62 
§ 435.5 63 

(a) Before filing a motion to strike pursuant to this chapter, the moving party shall meet 64 
and confer in person, or by telephone, or by videoconference with the party who filed the 65 
pleading that is subject to the motion to strike for the purpose of determining if an agreement can 66 
be reached that resolves the objections to be raised in the motion to strike. If an amended 67 
pleading is filed, the responding party shall meet and confer again with the party who filed the 68 
amended pleading before filing a motion to strike the amended pleading. 69 

(1) As part of the meet and confer process, the moving party shall identify all of the 70 
specific allegations that it believes are subject to being stricken and identify with legal support 71 
the basis of the deficiencies. The party who filed the pleading shall provide legal support for its 72 
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position that the pleading is legally sufficient, or, in the alternative, how the pleading could be 73 
amended to cure any legal insufficiency.74 

(2) The parties shall meet and confer at least five days before the date a motion to strike 75 
must be filed. If the parties are unable to meet and confer at least five days before the date the 76 
motion to strike must be filed, the moving party shall be granted an automatic 30-day extension 77 
of time within which to file a motion to strike, by filing and serving, on or before the date a 78 
motion to strike must be filed, a declaration stating under penalty of perjury that a good faith 79 
attempt to meet and confer was made and explaining the reasons why the parties could not meet 80 
and confer. The 30-day extension shall commence from the date the motion to strike was 81 
previously due, and the moving party shall not be subject to default during the period of the 82 
extension. Any further extensions shall be obtained by court order upon a showing of good 83 
cause. 84 

(3) The moving party shall file and serve with the motion to strike a declaration stating 85 
either of the following:86 

(A) The means by which the moving party met and conferred with the party who filed the 87 
pleading subject to the motion to strike, and that the parties did not reach an agreement resolving 88 
the objections raised by the motion to strike.89 

(B) That the party who filed the pleading subject to the motion to strike failed to respond 90 
to the meet and confer request of the moving party or otherwise failed to meet and confer in good 91 
faith. 92 

(4) A determination by the court that the meet and confer process was insufficient shall 93 
not be grounds to grant or deny the motion to strike. 94 

(b) A party moving to strike a pleading that has been amended after a motion to strike an 95 
earlier version of the pleading was granted shall not move to strike any portion of the pleadings 96 
on grounds that could have been raised by a motion to strike as to the earlier version of the 97 
pleading. 98 

(c)99 
(1) If a court grants a motion to strike and grants leave to amend, the court may order a 100 

conference of the parties before an amended pleading, or a motion to strike an amended 101 
pleading, may be filed. If the conference is held, the court shall not preclude a party from filing a 102 
motion to strike and the time to file a motion to strike shall not begin until after the conference 103 
has concluded.104 

(2) This section does not prohibit the court from ordering a conference on its own motion 105 
at any time or prevent a party from requesting that the court order that a conference be held. 106 

(d) This section does not apply to any of the following:107 
(1) An action in which a party not represented by counsel is incarcerated in a local, state, 108 

or federal correctional institution.109 
(2) A proceeding in forcible entry, forcible detainer, or unlawful detainer. 110 
(3) A special motion brought pursuant to Section 425.16. 111 
(4) A motion brought less than 30 days before trial. 112 
(e)113 
(1) In response to a motion to strike and before the case is at issue, a pleading shall not be 114 

amended more than three times, absent an offer to the trial court of additional facts to be pleaded 115 
that, if pleaded, would result in a reasonable possibility that the defect can be cured. The three-116 
amendment limit does not include an amendment made without leave of the court pursuant to 117 
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Section 472, if the amendment is made before a motion to strike as to the original pleading is 118 
filed.119 

(2) This section does not affect the rights of a party to amend its pleading or respond to 120 
an amended pleading after the case is at issue. 121 

(f) This section does not affect appellate review or the rights of a party pursuant to 122 
Section 430.80. 123 

(g) If a motion to strike is denied and the pleading is not further amended, the moving 124 
party preserves its right to appeal after final judgment without filing a further motion to strike. 125 

126 
§ 439 127 

(a) Before filing a motion for judgment on the pleadings pursuant to this chapter, the 128 
moving party shall meet and confer in person, or by telephone, or by videoconference with the 129 
party who filed the pleading that is subject to the motion for judgment on the pleadings for the 130 
purpose of determining if an agreement can be reached that resolves the claims to be raised in the 131 
motion for judgment on the pleadings. If an amended pleading is filed, the responding party shall 132 
meet and confer again with the party who filed the amended pleading before filing a motion for 133 
judgment on the pleadings against the amended pleading. 134 

(1) As part of the meet and confer process, the moving party shall identify all of the 135 
specific allegations that it believes are subject to judgment and identify with legal support the 136 
basis of the claims. The party who filed the pleading shall provide legal support for its position 137 
that the pleading is not subject to judgment, or, in the alternative, how the pleading could be 138 
amended to cure any claims it is subject to judgment.139 

(2) The parties shall meet and confer at least five days before the date a motion for 140 
judgment on the pleadings is filed. If the parties are unable to meet and confer by that time, the 141 
moving party shall be granted an automatic 30-day extension of time within which to file a 142 
motion for judgment on the pleadings, by filing and serving, on or before the date a motion for 143 
judgment on the pleadings must be filed, a declaration stating under penalty of perjury that a 144 
good faith attempt to meet and confer was made and explaining the reasons why the parties could 145 
not meet and confer. The 30-day extension shall commence from the date the motion for 146 
judgment on the pleadings was previously filed, and the moving party shall not be subject to 147 
default during the period of the extension. Any further extensions shall be obtained by court 148 
order upon a showing of good cause. 149 

(3) The moving party shall file and serve with the motion for judgment on the pleadings a 150 
declaration stating either of the following:151 

(A) The means by which the moving party met and conferred with the party who filed the 152 
pleading subject to the motion for judgment on the pleadings, and that the parties did not reach 153 
an agreement resolving the claims raised by the motion for judgment on the pleadings.154 

(B) That the party who filed the pleading subject to the motion for judgment on the 155 
pleadings failed to respond to the meet and confer request of the moving party or otherwise 156 
failed to meet and confer in good faith. 157 

(4) A determination by the court that the meet and confer process was insufficient shall 158 
not be grounds to grant or deny the motion for judgment on the pleadings. 159 

(b) A party moving for judgment on a pleading that has been amended after a motion for 160 
judgment on the pleadings on an earlier version of the pleading was granted shall not move for 161 
judgment on any portion of the pleadings on grounds that could have been raised by a motion for 162 
judgment on the pleadings as to the earlier version of the pleading. 163 
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(c)164 
(1) If a court grants a motion for judgment on the pleadings and grants leave to amend, 165 

the court may order a conference of the parties before an amended pleading, or a motion for 166 
judgment on an amended pleading, may be filed. If the conference is held, the court shall not 167 
preclude a party from filing a motion for judgment on the pleadings and the time to file a motion 168 
for judgment on the pleadings shall not begin until after the conference has concluded.169 

(2) This section does not prohibit the court from ordering a conference on its own motion 170 
at any time or prevent a party from requesting that the court order that a conference be held. 171 

(d) This section does not apply to any of the following:172 
(1) An action in which a party not represented by counsel is incarcerated in a local, state, 173 

or federal correctional institution.174 
(2) A proceeding in forcible entry, forcible detainer, or unlawful detainer. 175 
(3) A special motion brought pursuant to Section 425.16. 176 
(4) A motion brought less than 30 days before trial. 177 
(e)178 
(1) In response to a motion for judgment on the pleadings and before the case is at issue, 179 

a pleading shall not be amended more than three times, absent an offer to the trial court of 180 
additional facts to be pleaded that, if pleaded, would result in a reasonable possibility that the 181 
defect can be cured. The three-amendment limit does not include an amendment made without 182 
leave of the court pursuant to Section 472, if the amendment is made before a motion for 183 
judgments on the pleadings as to the original pleading is filed.184 

(2) This section does not affect the rights of a party to amend its pleading or respond to 185 
an amended pleading after the case is at issue. 186 

(f) This section does not affect appellate review or the rights of a party pursuant 187 
to Section 430.80. 188 

(g) If a motion for judgment on the pleadings is denied and the pleading is not further 189 
amended, the moving party preserves its right to appeal after final judgment without filing a 190 
further motion for judgment on the pleadings.191 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Women Lawyers Association of Los Angeles 

STATEMENT OF REASONS 

The Problem: Current law requires the parties to meet and confer in person or by telephone prior 
to filing a demurrer, motion to strike, and motion for judgment on the pleadings.  However, the 
statutes do not specify that a meet and confer may occur by video conference. 

The Solution: This resolution amends the statutes to expressly provide that the meet and confer 
may take place by video conference.  Since many litigation activities have been successfully 
taking place via video conference in the last two years, these are common sense additions to the 
Code to expressly provide that the parties may meet and confer by video. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.
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CURRENT OR PRIOR RELATED LEGISLATION
SB 383 (2015-2016 Reg. Sess.) added this statute requiring the parties to meet and confer and 
was enacted into law and became effective on 1/16/2021.  There was a sunset provision where 
the statute would have expired on 1/1/2021 but AB 3364 (2019-2020 Reg. Sess.) was enacted 
into law in 2020 and repealed the sunset provision. 

AUTHOR AND/OR PERMANENT CONTACT
Shaun Dabby Jacobs; 200 N. Spring Street, 14th Floor, Los Angeles, CA 90012; (213) 978-2704; 
shaun.jacobs@lacity.org 

RESPONSIBLE FLOOR DELEGATE 
Shaun Dabby Jacobs 
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RESOLUTION 08-08-2022 

DIGEST 
Enforcement of Sister State Judgments: Improper Money Judgments  
Amends Code of Civil Procedure section 1710.50 to restrict enforcement of a judgment against 
an individual who exercised a protected right.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Code of Civil Procedure section 1710.50 to restrict enforcement of a 
judgment against an individual who exercised a protect right. This resolution should be 
disapproved because it violates the Sister State Money Judgments Act. 

Current law allows for the enforcement of a sister state judgment against a debtor in California 
under the Sister State Money Judgments Act. (Code Civ. Proc., §§ 1710.10 – 1710.65.)  A 
creditor may seek judgment upon the filing of an application by the judgment creditor laying out 
six specific requirements, 1) the action is not barred by a statute of limitations, 2) no stay of 
enforcement of the judgment is in effect, 3) the amount outstanding, 4) that no action based on 
the sister state judgment is pending or been entered in this state, 5) name and last known address 
of debtor, and 6) name and address of judgment creditor. (Code of Civ. Proc., § 1710.15.) Upon 
the filing, a clerk shall enter a judgment equal to the amount requested in the application. (Code 
of Civ. Proc., § 1710.25.) Once the judgment is recognized, the creditor must provide notice to 
the debtor of the judgment and that the debtor has thirty (30) days to file a motion to vacate the 
judgment.  (Code Civ. Proc., § 1710.30.) In certain limited circumstances the court can stay the 
enforcement of the judgment. These are 1) an appeal is pending in the sister state; 2) a stay of 
enforcement has been granted in the sister state; 3) the judgment debtor has made a motion 
pursuant to 1710.40; or 4) any other circumstance exist where the interest of justice require a 
stay of enforcement. (Code Civ. Proc., § 1710.50.) 

The proposed resolution would add an additional subsection to section 1710.50 to allow the court 
to grant a permanent stay of enforcement if the suit in the sister state was against a person or 
entity for exercising a right guaranteed at the time of exercise by the US Constitution or the 
California Constitution. 

The resolution should be denied as the current language already allows the court the discretion to 
enter a stay of enforcement for a money judgment against a Federal or California constitutional 
right.  See 1710.50(a)(4). In addition, the purpose of the Sister State Money Judgments Act is to 
ensure the Full Faith and Credit Clause of the U.S. Constitution (see U.S. Const. Art. IV Sec. I).  
Sister states do not have a similar exception that this resolution would insert.  Compare NY 
CPLR§5402 or F.S. §55.501.  
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There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be disapproved. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1710.50, to read as follows: 

 § 1710.50 1 
(a) The court shall grant a stay of enforcement where: 2 
(1) An appeal from the sister state judgment is pending or may be taken in the state which 3 

originally rendered the judgment. Under this paragraph, enforcement shall be stayed until the 4 
proceedings on appeal have been concluded or the time for appeal has expired. 5 

(2) A stay of enforcement of the sister state judgment has been granted in the sister state. 6 
Under this paragraph, enforcement shall be stayed until the sister state stay of enforcement 7 
expires or is vacated. 8 

(3) The judgment debtor has made a motion to vacate pursuant to Section 1710.40. Under 9 
this paragraph, enforcement shall be stayed until the judgment debtor’s motion is determined. 10 

(4) A money judgment was obtained against a person or entity for exercising a right 11 
guaranteed under the United States Constitution as interpreted by United States Supreme Court 12 
precedent at the time the right was exercised, or a right guaranteed under the California 13 
Constitution, or against a person or entity for aiding and abetting the exercise of said rights. 14 

(4) (5) Any other circumstance exists where the interests of justice require a stay of 15 
enforcement. 16 

(b) The court may grant a stay of enforcement under this section on its own motion, on ex 17 
parte motion, or on a noticed motion. 18 

(c) The court shall grant a stay of enforcement under this section on such terms and 19 
conditions as are just including but not limited to the following: 20 

(1) The court may require an undertaking in an amount it determines to be just, but the 21 
amount of the undertaking shall not exceed double the amount of the judgment creditor’s claim. 22 

(2) If a writ of execution has been issued, the court may order that it remain in effect. 23 
If property of the judgment debtor has been levied upon under a writ of execution, the 24 

court may order the levying officer to retain possession of the property capable of physical 25 
possession and to maintain the levy on other property26 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Women Lawyers Association of Los Angeles 

STATEMENT OF REASONS 

The Problem: Existing law provides for enforcing sister state judgments in California. (Code of 
Civ. Proc. §§ 1710.10, et seq.) Efforts by some states to restrict rights recognized by the 
Supreme Court, and to weaponize private parties to enforce the restriction, potentially puts 
California courts in the position of enforcing a sister state judgment obtained against someone 
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acting lawfully under the constitution. Abortion is an example. In 2021, Texas enacted a ban on 
abortions after about six weeks of pregnancy. Even if the Texas law conflicts with existing 
Supreme Court precedent, it authorizes private citizens, whether or not residing in Texas, to sue 
anyone who performs or aids and abets an abortion in violation of Texas law. If the abortion was 
protected by the federal constitution at the time, those involved still may face a civil judgment. 
At least 16 states passed laws in 2021 restricting reproductive rights. California is a potential safe 
haven for women seeking to exercise abortion rights and those aiding them. But someone who 
travels to California after violating another state’s law may suffer a money judgment enforceable 
in California courts. 

The Solution: This proposal would allow California courts to decline to enforce an out-of-state 
money judgment seeking assets in California if the judgment was obtained against a person or 
entity for exercising or aiding in the exercise of a constitutional right as interpreted by the United 
States Supreme Court at the time of the act on which the money judgment is based, or a right that 
California recognizes under the California Constitution. The proposal is not limited to 
reproductive rights, but the right to abortion is an example currently subject to efforts to 
authorize private citizens to sue for money damages as a way to curtail the exercise of that right. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT
Mark Alan Hart, 9420 Reseda Blvd., #520, Northridge, CA 91324, (818) 363-0419, 
malanhart@aol.com 

RESPONSIBLE FLOOR DELEGATE 
Mark Alan Hart 
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RESOLUTION 08-09-2022

DIGEST 
Civil Discovery: Delete Sunset on Informal Discovery Conference. 
Amends Code of Civil Procedure section 2016.080 to remove the sunset provision as to court 
ordered informal discovery conferences.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Code of Civil Procedure section 2016.080 to delete the sunset provision 
as to court ordered informal discovery conferences. This resolution should be approved because 
informal discovery conferences as a requirement for the filing of discovery motions have become 
commonplace and are useful in resolving discovery disputes without the need for filing formal 
motions. 

Section 2016.080 was enacted in 2017 (Stats. 2017, Ch. 189, § 44), and amended in a non-
controversial maintenance of the codes bill in 2018 (Stats. 2018, Ch. 92, Sec. 44). At all times 
until the present, it has provided in subdivision (g) that it shall only remain in effect until January 
1, 2023 unless a later acted statute deletes or extends that date.  

The July 6, 2017 CONCURRENCE IN SENATE AMENDMENTS for AB383 offers the 
following description of the purpose of the legislation at page 2, under Comments: 

This bill creates a process where parties – after the meet and confer process – may 
request an informal discovery conference with the court to assist parties in 
mediating and working through a discovery dispute. Additionally, this bill 
establishes a scheduling timeframe for the informal discovery conference, and 
maintains a party’s ability to file a discovery motion after an informal discovery 
conference, regardless of the outcome of the conference. 

This resolution would amend Code of Civil Procedure section 2016.080 by deleting the sunset 
provision.  

This resolution should be approved in principle because the availability of this procedure 
performs a useful function in resolving many discovery disputes, and should be maintained.  

There are no anticipated unintended consequences of the resolution. 

There are no similar pending bills, nor any in the last three years. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 2016.080, to read as follows: 

 § 2016.080 1 
(a) If an informal resolution is not reached by the parties, as described in Section 2 

2016.040, the court may conduct an informal discovery conference upon request by a party or on 3 
the court’s own motion for the purpose of discussing discovery matters in dispute between the 4 
parties. 5 

(b) If a party requests an informal discovery conference, the party shall file a declaration 6 
described in Section 2016.040 with the court. Any party may file a response to a declaration filed 7 
pursuant to this subdivision. If a court is in session and does not grant, deny, or schedule the 8 
party’s request within 10 calendar days after the initial request, the request shall be deemed 9 
denied. 10 

(c) 11 
(1) If a court grants or orders an informal discovery conference, the court may schedule 12 

and hold the conference no later than 30 calendar days after the court granted the request or 13 
issued its order, and before the discovery cutoff date. 14 

(2) If an informal discovery conference is granted or ordered, the court may toll the 15 
deadline for filing a discovery motion or make any other appropriate discovery order. 16 

(d) If an informal discovery conference is not held within 30 calendar days from the date 17 
the court granted the request, the request for an informal discovery conference shall be deemed 18 
denied, and any tolling period previously ordered by the court shall continue to apply to that 19 
action. 20 

(e) The outcome of an informal discovery conference does not bar a party from filing a 21 
discovery motion or prejudice the disposition of a discovery motion. 22 

(f) This section does not prevent the parties from stipulating to the timing of discovery 23 
proceedings as described in Section 2024.060.24 

(g) This section shall remain in effect only until January 1, 2023, and as of that date is 25 
repealed, unless a later enacted statute that is enacted before January 1, 2023, deletes or extends 26 
that date.27 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Women Lawyers Association of Los Angeles 

STATEMENT OF REASONS 

The Problem: Code of Civil Procedure section 2016.080 enables trial courts to require informal 
discovery conferences prior to filing motions to compel.  In jurisdictions that conduct informal 
discovery conferences the courts and parties report that the conference often resolves the 
discovery dispute and eliminates the need to file motions to compel saving the parties time and 
money and conserves judicial resources.  However, the statute is set to expire on January 1, 
2023. 
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The Solution: This resolution eliminates the sunset provision, expiration date, making the statute 
a permanent part of the Discovery Act in the Code of Civil Procedure and allows the courts to 
continue to enact rules requiring informal discovery conferences if they so desire. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
AB 383 (2017-2018 Reg. Sess.); SB 1289 (2017-2018 Reg. Sess.) 

AUTHOR AND/OR PERMANENT CONTACT 
Shaun Dabby Jacobs; 200 N. Spring Street, 14th Floor, Los Angeles, CA 90012; (213) 978-2704; 
shaun.jacobs@lacity.org 

RESPONSIBLE FLOOR DELEGATE 
Shaun Dabby Jacobs 
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RESOLUTION 08-10-2022 

DIGEST 
Jury Service: Per Diem Jury Fees  
Amends Code of Civil Procedure section 215 to increase the pay for jurors from fifteen dollars 
($15.00) a day to one hundred dollars ($100.00) a day.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Code of Civil Procedure section 215 to increase the pay for jurors from 
$15 a day to $100 a day. This resolution should be approved in principle because jurors are an 
integral part of our judicial system and their time is valuable. 

Current law allows for the payment of fifteen dollars ($15.00) a day to jurors after the first day of 
jury service. Government employees are exempt from this fifteen-dollar payment. Payment 
includes $0.34 per mile, one way, starting on the second day of jury service. 

This resolution would change the language to allow for payment of jury service on the first day 
at an increased amount of $100.00 day compared to the current amount of $15.00 day starting on 
the second day. Government employees would still be exempt from payment. 

This resolution should be approved in principle for a number of reasons. First, the fifteen dollar a 
day payment has not been modified since 2004. Second, jurors are an integral part of our court 
system and large numbers of potential jurors are unable to participate in our court system due to 
financial hardship. Due to the hardship, our court system is not an accurate cross-section of our 
body politic. Increased compensation may address this issue. Third, the jurors’ time is valuable 
and should be treated as such. Participating in jury service is an obligation inherent in our 
system, but it unfair and unduly burdensome to require people to participate in jury service and 
receive compensation that is insufficient to pay for the meal they will likely have to purchase 
during the lunch break during their service. 

The biggest hurdle the proposed language will face is the increase in court funding that will be 
needed to properly compensate the jurors for their services. The proposal asks for an eight-five 
dollar ($85.00) increase in payment to each juror (one hundred on day one). Depending on the 
type of jury (civil vs penal), there will be an increased cost of such increased juror compensation 
for the government or the private party. In addition, the legislature and executive branch may be 
unwilling or unable to properly fund the judiciary to comply with the change. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be approved in principle.  
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 215, to read as follows: 

§ 215 1 
(a) Except as provided in subdivision (b), on and after July 1, 20002023, the fee for jurors 2 

in the superior court, in civil and criminal cases, is fifteen one hundred dollars ($15100) a day for 3 
each day’s attendance as a juror after the first day. 4 

(b) A juror who is employed by a federal, state, or local government entity, or by any 5 
other public entity as defined in Section 481.200, and who receives regular compensation and 6 
benefits while performing jury service, may not be paid the fee described in subdivision (a). 7 

(c) All jurors in the superior court, in civil and criminal cases, shall be reimbursed for 8 
mileage at the rate of thirty-four cents ($0.34) per mile for each mile actually traveled in 9 
attending court as a juror after the first day, in going only.10 

 (Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  San Mateo County Bar Association

STATEMENT OF REASONS 

The Problem:  The current payment of fifteen dollars ($15) per day, which only begins on the 
second day of jury service, is insufficient.  As a result, many people who earn more than $15 per 
day and whose employers refuse to pay for their time off from work cannot afford to serve on a 
jury.  In addition, although Labor Code section 230(a) prohibits employers from discharging or 
discriminating against employees, there are no requirements for private-sector employers to pay 
employees while they are serving on juries.  (For information about the payment of wages for 
public sector employees who serve on juries, see Code of Civil Procedure section 215(b)).  

The Solution:  This resolution proposes a payment of one hundred dollars ($100) per day.  This 
amount would match the amount in the San Francisco Superior Court pilot program that was 
authorized by AB 1452 (Ting, 2021-2022 Reg. Sess.), effective January 1, 2022 (and to sunset 
on January 1, 2025) – for criminal trials only. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
AB 1452 (Ting, 2021-2022 Reg. Sess.) effective Jan. 1, 2022, and will sunset Jan. 1, 2025.  AB 
1452 adds Code of Civil Procedure section 240 to create a pilot program in the Superior Court of 
San Francisco to pay low-income people one hundred dollars ($100) per day for jury service, for 
criminal trials only.  In addition, see SB 1102 (Committee on Budget and Fiscal Review, Reg. 
Sess. 2003-2004; amended by Stats, 2004, Ch. 227, Sec. 9.  Effective August 16, 2004 (which 
amended Code of Civil Procedure section 215).  See also SB 14 (Calderon, Reg. Sess. 1995-
1996), which proposed juror fees of $16 per day after the first day of service. 
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AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, Esq.; 448 Ignacio Blvd. #124; Novato, CA 94949.  Cell: 415-246-6647, email: 
catherinerucker@me.com. 

RESPONSIBLE FLOOR DELEGATE:   
Catherine Rucker 
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RESOLUTION 08-11-2022 

DIGEST 
Jury Service: Mileage Reimbursement Rate for Jurors  
Amends Code of Civil Procedure section 215 to increase mileage reimbursement from $0.34 to 
current Internal Revenue Service mileage rates.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Code of Civil Procedure section 215 to increase mileage reimbursement 
from $0.34 to current Internal Revenue Service mileage rates. This resolution should be 
approved in principle because the cost of maintenance, travel, wear and tear on vehicles 
continues to rise and reimbursement should track the Internal Revenue Service rates. 

Current law allows for reimbursement of $0.34 per mile, one way, starting on the second day of 
jury service. Certain municipalities or court systems allow for additional funds or reimbursement 
of public transportation. 

This resolution would change the language to allow for reimbursement of mileage at a rate equal 
to the Internal Revenue Service mileage rate starting the first day. The current rate is $0.625 per 
mile. mile for business use of one’s personal vehicle as of July 1, 2022 (IRC § 274(d), Treas. 
Reg. § 1.274-5, and IRS Notice 2022-03). Indeed, the IRS increased the rate “to better reflect the 
recent increase in fuel prices.” (See https://www.irs.gov/newsroom/irs-increases-mileage-rate-
for-remainder-of-2022.) 

This resolution should be approved in principle for a number of reasons. First, the $0.34 per mile 
reimbursement rate has not been modified since 2004. Second, inflation continues to impact an 
individuals’ ability to participate in jury service. Proper reimbursement will allow a larger pool 
of people to participate in jury service. Third, reimbursement should be tied to the Internal 
Revenue Service mileage as it is updated on an annual basis and is a useful metric to calculate 
what a juror should be reimbursed for their transportation. 

The biggest hurdle the proposed language will face is the increase in court funding that will be 
needed to properly reimburse jurors for transportation. The proposal asks for a significant 
increase in reimbursement from the current rate of $0.34 to a current rate of $0.625, which may 
change on an annual basis. While the amount may not seem high in an individual case, in the 
aggregate, the amount will be large. The legislature and executive branch may be unwilling or 
unable to properly fund the judiciary to comply with the change. 

There are no similar pending bills, nor any in the last three years. A similar resolution is put forth 
dealing with the same topic, see 08-05-2022. 
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Therefore, this resolution should be Approved in Principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 215, to read as follows: 

§ 215 1 
(a) Except as provided in subdivision (b), on and after July 1, 2000, the fee for jurors in 2 

the superior court, in civil and criminal cases, is fifteen dollars ($15) a day for each day’s 3 
attendance as a juror after the first day. 4 

(b) A juror who is employed by a federal, state, or local government entity, or by any 5 
other public entity as defined in Section 481.200, and who receives regular compensation and 6 
benefits while performing jury service, may not be paid the fee described in subdivision (a). 7 

(c) All jurors in the superior court, in civil and criminal cases, shall be reimbursed for 8 
mileage at the rate of thirty-four cents ($0.34) per mile the current Internal Revenue Service 9 
(IRS) mileage rate for the use of a car for “business use,” for each mile actually traveled in 10 
attending court as a juror after the first for each day, in going only round-trip.11 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  San Mateo County Bar Association

STATEMENT OF REASONS 

The Problem:  The current travel reimbursement for jurors, at thirty-four cents ($0.34) per mile, 
for a one-way trip only and only after the first day of service, is not reasonable.  As a result, 
many potential jurors, who are low-income, simply cannot afford to travel to and from the 
courthouse.  

The Solution:  Because jurors are performing a public service, the State of California should 
reimburse them for their actual, round-trip travel expenses.  As of January 1, 2022, the IRS 
standard mileage rate for the use of a car driven “for business” is $0.585 per mile.  See IR-2021-
251 (Dec. 17, 2021) (Standard Mileage Rates for 2022). 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   

CURRENT OR PRIOR RELATED LEGISLATION
AB 1452 (Ting, 2021-2022 Reg. Sess.), effective Jan. 1, 2022, and will sunset Jan. 1, 2025, 
established a “pilot program” for the San Francisco Superior Court to pay low-income jurors one 
hundred dollars ($100) per day for jury service, for criminal trials only.  However, AB 1452 did 
not address the issue of reasonable travel reimbursements for jurors.  In addition, see SB 1102 
(Committee on Budget and Fiscal Review, 2003-2004 Reg. Sess.; amended by Stats, 2004, Ch. 
227, Sec. 9.  Effective August 16, 2004 (which amended Code of Civil Procedure section 215).  
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See also SB 14 (Calderon, 1995-1996 Reg. Sess.), which had proposed a mileage reimbursement 
of $0.28 per mile one-way for jurors traveling more than 50 miles. 

AUTHOR AND/OR PERMANENT CONTACT
Catherine Rucker, 448 Ignacio Blvd., #124, Novato, CA 94949.  Cell: 415-246-6647, email: 
catherinerucker@me.com. 

RESPONSIBLE FLOOR DELEGATE
Catherine Rucker 
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RESOLUTION 08-12-2022

DIGEST 
Civil Pleadings: Assignees Properly Identified as Real Parties in Interest. 
Adds Code of Civil Procedure section 372.1 to require all real parties in interest to be identified 
in the caption of initial pleadings seeking affirmative relief. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution adds Code of Civil Procedure section 372.1 to require all real parties in interest to 
be identified in the caption of initial pleadings seeking affirmative relief. This resolution should 
be approved in principle because it clarifies and enforces the requirement in Code of Civil 
Procedure section 367 that every action be prosecuted in the name of the real party in interest 
except in specific cases. 

Since 1993, Chapter 1 of Part 2, Title 3 of the Code of Civil Procedure, referring to the parties to 
civil actions, begins with the provision that “Every action must be prosecuted in the name of the 
real party in interest except as otherwise provided by statute.” (Code Civ. Proc., § 367.) Section 
368 permits assignees to bring actions but provides that it is without prejudice to any set-off or 
other defense at the time of or before notice of the assignment except in cases of negotiable 
promissory notes or bills of exchanged transferred in good faith and upon good consideration, 
before maturity. Section 369 articulates persons who may sue without joining persons for whose 
benefit the action is prosecuted, but does not include assignees its provisions. 

Chapter 3 of Title 3 makes provision for some actions to be filed by persons other than the real 
party in interest. Protected persons under the address confidentiality program created pursuant to 
Chapter 3.1 (commencing with Section 6205) of Division 7 of Title 1 of the Government Code 
can file with a pseudonym. (Code Civ. Proc., § 372.3.) Conservators and appointed guardians ad 
litem are permitted to file actions on behalf of persons with legal disabilities, including a 
guardian ad litem appointed under a pseudonym where a demonstration is made that the 
applicant has an overriding interest in preserving anonymity. (Code Civ. Proc., § 372.5.) 

Under current law, there does not appear to be an exception to Code of Civil Procedure section 
367 allowing assignees to preserve the anonymity of real parties in interest simply through 
assignment. Failure to allege the identity of the assignor appears to be a violation of section 367. 

This resolution clarifies that failure to identify the real party in interest in such cases could be 
met through a demurrer based on misjoinder or a motion to amend. 

The proponent notes the possibility that the body of the pleading could contain allegation of the 
assignment, but posits that such allegations would not be found by search engines or in indices, 
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whereas if the fact of assignment is alleged in the caption of the filing, the information would be 
readily available. 

As a matter of policy and consistency, it might be advisable to put the provision in Part 2, Title 3, 
Chapter 1 of the Code of Civil Procedure, for example new section 367.1, and to clarify its terms 
through subdivisions. It may also be that a demurrer would not be the optimal procedural vehicle 
for attacking a pleading that would be defective in this way.  

There are no anticipated unintended consequences of the resolution. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be approved in principle. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Code of Civil Procedure section 372.1, to read as follows: 

§ 372.1 1 
Assignees, Manner of Appearing 2 
When a party appears in an action as an assignee, the assignee shall identify itself as 3 

assignee and identify its direct assignor and every other assignor in the chain of assignment, in 4 
the title of the case on each initial complaint or cross-complaint.  5 

Failure to comply with this section shall be grounds for a demurrer, as a defect of parties 6 
under Section 430.10(d) of Code of Civil Procedure, or a motion to amend pleadings under 7 
Section 473 of the Code of Civil Procedure to correct a mistake in the name of a party. 8 

“Title of the case” as used herein is described in Cal. Rules of Court, Rule 2.111(4).9 

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem: For a host of reasons, a party may wish to remain anonymous during litigation. 
Some of these reasons are legitimate privacy concerns; some may be to avoid liability or to hide 
assets. This party may be a debtor, a spouse, or another person who has not made a full 
disclosure of assets to a creditor, an ex-spouse, or another interested person. This party may be 
entitled to recover certain assets from another person. This party can now form a shell entity, 
which it owns and controls, in a State that does not disclose the owners’ names, and then 
assign/transfer its recovery rights to that shell entity. The shell entity may then pursue a lawsuit 
and make a recovery, without the debtor’s creditors or the ex-spouse ever discovering the 
indirect recovery made by the assignor, the shell entity’s alter ego. 
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Currently, public search engines capture only party names from the title of a case. Such engines 
do not capture assignor information, buried within a pleading’s allegations. This allows the 
assignors to recover and move assets, under the radar, without getting noticed or discovered. 

The Solution: To add transparency to the assignment, an assignee should be required to identify 
its assignor (and the assignor of that assignor in the chain of assignment), in the title of the case 
on the initial pleading. This would allow the public to search court records and uncover an 
assignor’s identity and its litigation activities.  
Many plaintiffs appear in an action “as the trustee” of a trust, or as the person “doing business 
as” a fictitious business name (e.g., Jane Doe doing business as JD and Associates), or as one’s 
Guardian Ad Litem. Requiring an assignee to identify itself, on the initial pleading only, “as the 
assignee of John Doe, assignor” is not unreasonable nor cumbersome. 

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION 
None known 

AUTHOR AND/OR PERMANENT CONTACT
Naris Khalatian 
3250 Wilshire Blvd., Suite 2000, Los Angeles, CA  90010 
213-447-7773 
nkhalatian@gmail.com

RESPONSIBLE FLOOR DELEGATE
Naris Khalatian 
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RESOLUTION 08-13-2022 

DIGEST 
Default and Dismissals: Clarify Time for Filing Motion for Mandatory Relief  
Amends Code of Civil Procedure section 473 to clarify the time for filing a motion for 
mandatory relief due to attorney mistake, inadvertence, or neglect.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Code of Civil Procedure section 473 to clarify the time for filing a 
motion for mandatory relief due to attorney mistake, inadvertence, or neglect. This resolution 
should be disapproved because there is no demonstrable problem with Courts interpreting 
existing statutory language and the proposed language is likely to expand the class of mandatory 
relief beyond its current application to default judgments or equivalent dismissals. 

As originally enacted, Code of Civil Procedure section 473 only provided the court with 
discretion to “relieve a party or his or her legal representative from a judgment, dismissal, order, 
or other proceeding taken against him or her through his or her mistake, inadvertence, surprise, 
or excusable neglect.” (Code Civ. Proc., § 473, subd. (b).) Under the current discretionary relief 
provision, the application “shall be made within a reasonable time, in no case exceeding six 
months, after the judgment, order, or proceeding was taken.” (Ibid.; Arambula v. Union Carbide 
Corp. (2005) 128 Cal.App.4th 333, 341 [“an application for relief under section 473, subdivision 
(b), is a motion and that an application for relief under the statute is deemed to be made upon 
filing in court of a notice of motion and service of the notice of motion on the adverse party.”].) 

In contrast to the comparatively broad array of orders for which section 473, subdivision (b), has 
long permitted discretionary relief, its mandatory relief provision initially applied only to default 
judgments caused by attorney error. (Stats. 1988, ch. 1131, § 1, p. 3630.) In 1992, the Legislature 
expanded the scope of mandatory relief by adding the term “dismissal” to that provision. (Stats. 
1992, ch. 876, § 4, p. 4071; see Jackson v. Kaiser Foundation Hospitals, Inc. (2019) 32 
Cal.App.5th 166, 174.) Since the addition of dismissals to the mandatory provision of section 
473, subdivision (b), California courts have interpreted the language to be limited to only those 
dismissals that are “procedurally equivalent to a default,” lest it provide attorneys with a “perfect 
escape hatch” to undo other mistakes and dismissals. (Jackson, supra, 32 Cal.App.5th at pp. 174-
175.) A party seeking relief under the mandatory dismissal provision must file and serve his or 
her application “no more than six months after entry of judgment.” (Code Civ. Proc., § 473, 
subd. (b).)  

This resolution amends section 473, subdivision (b), with the goal of clarifying that an 
application (aka motion) seeking mandatory relief under section 473, subdivision (b), may be 
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made before entry of judgment or dismissal, but not more than six months after entry of 
judgment.  

This resolution should be disapproved as currently drafted because it is unnecessary and the 
proposed language would likely be interpreted as expanding the nature of the orders and 
judgments subject to mandatory relief. It is unnecessary because the language “vacate any (1) 
resulting default entered by the clerk against his or her client and which will result in entry of a 
default judgment” necessarily contemplates applications filed before an actual default judgment 
is entered.  

The resolution would have unintended consequences. By using the broader language “to relieve a 
party or his or her legal representative from a judgment, dismissal, order, or other proceeding 
taken against him or her,” taken from the discretionary provision, and inserting it into the 
mandatory provision, the resolution will expand the nature of the matters subject to mandatory 
relief. It would provide the perfect escape hatch that our Courts have warned about. 

This resolution could be saved by an amendment that only addresses the time element for 
bringing the application. For example, language like “Notwithstanding any other requirements of 
this section, the court shall, whenever an application is made before entry of a default judgment 
or dismissal, but no later than six months after entry of judgment or dismissal, is in proper form . 
. . .”  

There are no similar pending bills, nor any in the last three years.  

Therefore, this resolution should be disapproved as currently presented.  

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that the 
legislation be sponsored to amend Code of Civil Procedure section 473, to read as follows: 

§ 473 1 
(a) (1) The court may, in furtherance of justice, and on any terms as may be proper, allow 2 

a party to amend any pleading or proceeding by adding or striking out the name of any party, or 3 
by correcting a mistake in the name of a party, or a mistake in any other respect; and may, upon 4 
like terms, enlarge the time for answer or demurrer. The court may likewise, in its discretion, 5 
after notice to the adverse party, allow, upon any terms as may be just, an amendment to any 6 
pleading or proceeding in other particulars; and may upon like terms allow an answer to be made 7 
after the time limited by this code. 8 

(2) When it appears to the satisfaction of the court that the amendment renders it 9 
necessary, the court may postpone the trial, and may, when the postponement will by the 10 
amendment be rendered necessary, require, as a condition to the amendment, the payment to the 11 
adverse party of any costs as may be just. 12 

(b)The court may, upon any terms as may be just, relieve a party or his or her legal 13 
representative from a judgment, dismissal, order, or other proceeding taken against him or her 14 
through his or her mistake, inadvertence, surprise, or excusable neglect. Application for this 15 
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relief shall be accompanied by a copy of the answer or other pleading proposed to be filed 16 
therein, otherwise the application shall not be granted, and shall be made within a reasonable 17 
time, in no case exceeding six months, after the judgment, dismissal, order, or proceeding was 18 
taken. However, in the case of a judgment, dismissal, order, or other proceeding determining the 19 
ownership or right to possession of real or personal property, without extending the six-month 20 
period, when a notice in writing is personally served within the State of California both upon the 21 
party against whom the judgment, dismissal, order, or other proceeding has been taken, and upon 22 
his or her attorney of record, if any, notifying that party and his or her attorney of record, if any, 23 
that the order, judgment, dismissal, or other proceeding was taken against him or her and that 24 
any rights the party has to apply for relief under the provisions of Section 473 of the Code of 25 
Civil Procedure shall expire 90 days after service of the notice, then the application shall be 26 
made within 90 days after service of the notice upon the defaulting party or his or her attorney of 27 
record, if any, whichever service shall be later. No affidavit or declaration of merits shall be 28 
required of the moving party. Notwithstanding any other requirements of this section, the court 29 
shall, whenever an application for relief is made to relieve a party or his or her legal 30 
representative from a judgment, dismissal, order, or other proceeding taken against him or her 31 
and is made no more than six months after entry of judgment, is in proper form, and is 32 
accompanied by an attorney’s sworn affidavit attesting to his or her mistake, inadvertence, 33 
surprise, or neglect, vacate any (1) resulting default entered by the clerk against his or her client, 34 
and which will result in entry of a default judgment, or (2) resulting default judgment or 35 
dismissal entered against his or her client, unless the court finds that the default or dismissal was 36 
not in fact caused by the attorney’s mistake, inadvertence, surprise, or neglect. The court shall, 37 
whenever relief is granted based on an attorney’s affidavit of fault, direct the attorney to pay 38 
reasonable compensatory legal fees and costs to opposing counsel or parties. However, this 39 
section shall not lengthen the time within which an action shall be brought to trial pursuant 40 
to Section 583.310. 41 

(c) (1) Whenever the court grants relief from a default, default judgment, or dismissal 42 
based on any of the provisions of this section, the court may do any of the following: 43 

(A) Impose a penalty of no greater than one thousand dollars ($1,000) upon an offending 44 
attorney or party. 45 

(B) Direct that an offending attorney pay an amount no greater than one thousand dollars 46 
($1,000) to the State Bar Client Security Fund. 47 

(C) Grant other relief as is appropriate. 48 
(2) However, where the court grants relief from a default or default judgment pursuant to 49 

this section based upon the affidavit of the defaulting party’s attorney attesting to the attorney’s 50 
mistake, inadvertence, surprise, or neglect, the relief shall not be made conditional upon the 51 
attorney’s payment of compensatory legal fees or costs or monetary penalties imposed by the 52 
court or upon compliance with other sanctions ordered by the court. 53 

(d) The court may, upon motion of the injured party, or its own motion, correct clerical 54 
mistakes in its judgment or orders as entered, so as to conform to the judgment or order directed, 55 
and may, on motion of either party after notice to the other party, set aside any void judgment or 56 
order.57 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association 
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STATEMENT OF REASONS

The Problem:  Under established law, the time limit for filing a motion for discretionary relief is 
six months “after the judgment, dismissal, order, or proceeding was taken,” and the time limit for 
filing a motion for mandatory relief is six months after “entry of judgment.”  (Cal. Civ. Proc. § 
473(b).)  Nevertheless, the wording of the statute has caused some confusion among parties 
and/or attorneys regarding when a motion for mandatory relief may be made.  Since the statute 
refers to the “application for relief” being made no more than six months “after” the “judgment” 
is entered, some parties and/or attorneys have interpreted the statute to mean that relief pursuant 
to the mandatory provision cannot be granted before any judgment had been entered.  However, 
this interpretation is erroneous because relief is mandatory.  Therefore, the result would be the 
same regardless of whether the relief is sought before or after judgment.  Consequently, this 
proposal seeks to clarify a potential ambiguity in the statute. 

The Solution:  The proposed new language would clarify the timeframe in which a motion for 
relief based on attorney fault may be made.  Under the new proposed language, the motion for 
relief under the mandatory provisions can be made any time before entry of judgment, but no 
more than six months after judgment. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 

CURRENT OR PRIOR RELATED LEGISLATION 
None known 

AUTHOR AND/OR PERMANENT CONTACT:
Kim Tran 
12720 Norwalk Boulevard 
Dept. C 
Norwalk, CA 90650 
310-462-9004 
Kimtmoto@gmail.com 

RESPONSIBLE FLOOR DELEGATE
Kim Tran 
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RESOLUTION 09-01-2022 

DIGEST 
Legislature: Increasing Size of Legislature 
Amends California Constitution, article IV, sections 2 and 6, to set the size of the Legislature at 
the cube root of the state population. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends California Constitution, article IV, sections 2 and 6, to set the size of the 
Legislature at the cube root of the state population. The resolution should be approved in 
principle because it brings the constituent ratio for California’s Legislature into line with that in 
other countries and states, which will increase legislator responsiveness to constituent concerns, 
and may increase participation in the Legislature by historically underrepresented groups. 

Since 1879, the California Constitution has set the number of Senators at 40 and the number of 
Assembly members at 80. This originally provided a constituent ratio of approximately one 
Senator for every 21,600 residents, and one Assembly member for every 10,800 residents. After 
nearly a century and a half of population growth, that ratio is now approximately one Senator 
every 987,500 residents, and one Assembly member for every 493,750 residents. Because the 
number of legislators is fixed, the size of those constituency ratios will continue to grow. 

This resolution would more than double the number of legislators upon enactment, and would 
make smaller increases after the completion of each federal census. Specifically, the resolution 
would amend the Constitution to provide that the number of legislators is to be determined based 
on the cube root of the state population (rounded to the nearest multiple of three) as determined 
in the most recent census. Based on the 2020 census figures, that calculation would yield 114 
Senators (for a constituent ratio of 1:346,491) and 228 Assembly members (for a constituent 
ratio of 1:173,246), which is in line with the level of proportional representation in other 
populous states, such as New York, Texas, and Florida. 

The right size of a legislature will be one that is big enough to avoid inequity, and small enough 
to avoid inefficiency. As James Madison put it: “the representatives must be raised to a certain 
number, in order to guard against the cabals of a few; and that, however large it may be, they 
must be limited to a certain number, in order to guard against the confusion of a multitude.” 
(Alexander Hamilton et al., The Federalist Papers (Oxford: Oxford University Press, 2008), 53.)  
The size of the California Legislature should be increased. In addition to arguably making 
individual legislators more responsive to their constituents, increased size of legislatures is 
correlated with increased representation of African Americans within those legislatures. (See 
Geoff Allen & Heather Stoll, Representation as a Numbers Game: The Link between Legislative 
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Size and the Representation of Minorities and Women (draft paper, available at 
http://www.scpi.politicaldata.org/SCPIVIII/Stoll8.pdf).) There is some evidence, however, that 
increased legislature size is correlated with negative impacts on entrepreneurship and 
bipartisanship, and may increase overall government spending. One study showed that an 
increase in the size of a legislature is correlated with increases in the overall cost of starting a 
new business and the degree of regulation faced by new businesses. Another study found that 
increasing the size of a legislature increased partisanship and decreased the co-sponsorship of 
bills by representatives from different parties. (Kirkland, J. H. (2014) Chamber Size Effects on 
the Collaborative Structure of Legislatures, Legislative Studies Quarterly, 39(2), 169-198.) 
There is mixed evidence on whether an increase in legislature size causes an increase in overall 
government spending. (Compare Weingast, et al., The Political Economy of Benefits and Costs: 
A Neoclassical Approach to Distributive Politics, Journal of Political Economy 89, no. 4 (1981) 
[theory of increased spending]; Reza Baqir, Districting and Government Overspending, (2002) 
[empirical support for increased spending theory]; John Charles Bradbury and E. Frank 
Stephenson, Local Government Structure and Public Expenditures, Public Choice 115, no. 1/2 
(2003) (same); with Lynn MacDonald, The Impact of Government Structure on Local Public 
Expenditures, ibid.136, no. 3/4 (2008) [finding no correlation after controlling for other 
variables]; William B. Hankins, Government Spending, Shocks, and the Role of Legislature Size: 
Evidence from the American States, Social Science Quarterly (2015) [same].)  

On balance, the benefits of increasing the size of the Legislature appear to outweigh the potential 
downsides, particularly given how small California’s Legislature is currently: The California 
Assembly has the largest population per representative of any state legislative lower house in the 
country. The question is the appropriate amount and manner by which to increase its size.  

Maintaining the constituent ratios in place in 1879 would clearly be unworkable, as it would 
result in 1,829 Senators and 3,657 Assembly members. The use of the cube root is common in 
literature describing the relative size of legislatures. The “cube-root law,” as it has come to be 
called, first appeared in a 1972 article that evaluated the size of legislatures as a function of 
population across a sample of 120 countries. (Rein Taagepera, The Size of National Assemblies, 
1 Soc. Sci. Research 385 (1972)). The author proposed an equation, as the "best fit" of the 
empirical data, that legislative size was the cube root of double the “politically active 
population” (for which registered voters is the closest approximation in California’s system). 
California has 22,038,154 registered voters; the cube root of double that number would be round 
up to 354, or 118 Senators and 236 Assembly Members—close to the number proposed by the 
resolution. This approach has the advantage of being proportional to voters, rather than to the 
population as a whole, and thus better fits the justification of promoting responsiveness to 
constituents. 

Subsequent analysis has shown that the empirical data fit better with a slightly more complex 
calculation, where the size of a legislature is based on a number equivalent to the total 
population, raised to an exponent of 0.45 +/- 0.03, and then divided by 10. (See Giorgio 
Margaritondo, Size of National Assemblies: The Classic Derivation of the Cube-Root Law is 
Conceptually Flawed, Front. Phys. (2021).) Using this equation would yield a Senate of 87 
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(within a range of 52-148), and an Assembly of 174 (within a range of 104-296)—which is 
significantly lower than the numbers proposed in the resolution.  

One downside of using any equation based on a fractional exponent is that the average 
constituency size will continue to rise over time. The only way to avoid that, however, is to set 
the level at a new, fixed ratio based on total population, which might eventually lead to a 
Legislature that was too large to be functional. Both exponential and ratio-based approaches 
would require adding new districts after each census, which, by extension, will require 
adjustments to the contours of the surrounding districts. The only way to avoid the expense and 
delay of these readjustments every ten years would be to provide instead for a one-time increase 
in the size of the Legislature, but such an approach would eventually require further “one-time” 
increases in order to maintain manageable constituent ratios. Thus, the cube-root approach (or 
one of its variants) appears to be the best of several flawed options. 

The original cube-root equation and these later refinements are reflective, rather than normative. 
That is, they provide answers to the question of whether California is in line with levels of 
representation in other states and countries—it is an extreme outlier on the low end—but they do 
not specify the “right” level of representation for California (or any other state). Taagepera’s 
efforts to justify the equation as a norm based on informational and political considerations has 
been refuted (see Margaritondo, supra), and thus far only one country, Estonia, has applied the 
cube root approach to determine the size of its legislature. However, these equations provide a 
reasonable starting point when considering legislature size. 

The resolution should be approved in principle because it represents a workable solution for 
increasing the size of Legislature, which would increase responsiveness and minority 
representation, without increasing it it so much that it leads to more red tape or increased 
partisanship. However, if the goal is to put California's constituent ratios in line with other states 
and countries, the resolution would be better served to apply the more recent equation than the 
methodologically-flawed cube-root equation. If the resolution is approved, any bill would require 
a 2/3 majority in both houses, in order to place the proposed constitutional amendment on the 
ballot. 

There are no similar pending bills, nor any in the last three years. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that a proposed 
amendment to the Constitution of the State of California, article IV, sections 2 and 6 be 
sponsored, to read as follows: 

§ 2 1 

(a)(1) The Senate has a membership of 40 Senators shall be elected for 4-year terms, 20 2 

half of them to begin every 2 years. 3 

(2) The Assembly has a membership of 80 Assembly members shall be elected for 2-year 4 

terms. 5 
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(3) The terms of a Senator or a Member of the Assembly shall commence on the first 6 

Monday in December next following her or his election. 7 

(4) During her or his lifetime a person may serve no more than 12 years in the Senate, the 8 

Assembly, or both, in any combination of terms. This subdivision shall apply only to those 9 

Members of the Senate or the Assembly who are first elected to the Legislature after the effective 10 

date of this subdivision and who have not previously served in the Senate or Assembly. Members 11 

of the Senate or Assembly who were elected before the effective date of this subdivision may 12 

serve only the number of terms allowed at the time of the last election before the effective date of 13 

this subdivision. 14 

(5) The total members of the Legislature shall be the cube root of the population of 15 

California, as determined by the federal decennial census, rounded to the nearest whole number 16 

divisible by three (3). Two-thirds (2/3) of that number shall constitute the number of Assembly 17 

members, and one-third (1/3) shall constitute the number of Senators. 18 

(b) Election of members of the Assembly shall be on the first Tuesday after the first 19 

Monday in November of even-numbered years unless otherwise prescribed by the Legislature. 20 

Senators shall be elected at the same time and places as members of the Assembly. 21 

(c) A person is ineligible to be a member of the Legislature unless the person is an elector 22 

and has been a resident of the legislative district for one year, and a citizen of the United States 23 

and a resident of California for 3 years, immediately preceding the election, and service of the 24 

full term of office to which the person is seeking to be elected would not exceed the maximum 25 

years of service permitted by subdivision (a) of this section. 26 

(d) When a vacancy occurs in the Legislature the Governor immediately shall call an 27 

election to fill the vacancy. 28 

29 

§ 6 30 

For the purpose of choosing members of the Legislature, the State shall be divided into 31 

40 Senatorial and 80 Assembly districts to be called Senatorial and Assembly Districts. Each 32 

Senatorial district shall choose one Senator and each Assembly district shall choose one member 33 

of the Assembly.34 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: The California Constitution currently fixes the number of state senators at 40 and 
assembly members at 80. That number of representatives has remained static since the California 
Constitution of 1879 when California’s population was around 864,000 people for ratios of 
around 1:21,600 for senators and 1:10,800 for assembly members. (Cal. Const., art. IV, § 5 
(1879); 1880 Census, vol. 1, table Ia, p. 3.) Since then, California’s population has increased 45-
fold to around 39,500,000 in 2020 for representation ratios of around 1:987,500 for senators and 
1:493,750 for assembly members. As a result, Californians are now some of the least represented 
citizens in the country as compared to similarly sized states. (See 
https://www.ncsl.org/research/about-state-legislatures/number-of-legislators-and-length-of-
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terms.aspx [New York, 213 representatives; Florida, 160 representatives; Texas, 181 
representatives].) Numerous smaller states have better levels of representation as compared to 
California. (Id. [Alabama, 140 representatives; Connecticut, 187 representatives; Georgia, 236 
representatives; Vermont, 180 representatives].) As a result, Californian’s have less power to 
influence their state representatives, and legislators do not need to be as responsive to their 
constituents. 

The Solution: This resolution would create a formula for the expansion or contraction of the size 
of the Senate and Assembly so it reflects California’s population. This resolution proposes that 
the size of the Legislature should be the cube root of California's population, as determined by 
the federal decennial census, rounded to the nearest whole number divisible by three with 2/3 
allocation to the Assembly and 1/3 allocation to the Senate. This would allow for a consistent 
level of representation among California’s population, adjusted every 10 years, and in turn make 
legislators more responsive to their constituents. This would also potentially increase the pool of 
candidates since costs to mount campaigns would be more affordable with smaller electoral 
bases. 

IMPACT STATEMENT 
This resolution may require additional statutory changes. As the number of Senate and Assembly 
Districts increase or decrease, redistricting would need to occur and elections held to fill any 
newly created seats. 

CURRENT OR PRIOR RELATED LEGISLATION
No known current or recent similar legislation. Article IV, section 2, was last amended by 
Proposition 28 (2012 Primary Election) to modify term limits. Article IV, section 6 was last 
amended by Proposition 6 (1980 Primary Election) to make changes to redistricting methods. 

AUTHOR AND/OR PERMANENT CONTACT
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 

RESPONSIBLE FLOOR DELEGATE
Ben Rudin 
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RESOLUTION 09-02-2022 

DIGEST 
CalPERS & CalSTRS: Divestment of Investments in the People’s Republic of China  
Adds Government Code section 7513.76 to prohibit CalPERS and CalSTRS from investing in 
companies connected to the People’s Republic of China, and to require divestment.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
Similar to Resolutions 05-03-2006 and 05-08-2006, which were approved in principle. 

Reasons: 
This resolution adds Government Code section 7513.76 to prohibit CalPERS and CalSTRS from 
investing in companies connected to China, and to require divestment of such investments. This 
resolution should be approved in principle given the People’s Republic of China’s authoritarian, 
non-democratic government, and suppression of human rights and liberties, and the existence of 
statutory precedent for divestment of companies affiliated with other countries that have engaged 
in and/or supported similar acts.  

The Supremacy Clause of the United States Constitution holds that the power to conduct foreign 
affairs is with the federal government—Congress and the President, the Commander in Chief 
(U.S. Const., arts. I, § 8, II, § 2)—not the states (U.S. Const., art. I, § 10). “Our system of 
government…requires that federal power in the field affecting foreign relations be left entirely 
free from local interference.” (Hines v. Davidson (1941) 312 U.S. 56, 67.) In striking down 
California’s Holocaust Victim Insurance Relief Act requiring all insurance companies doing 
business in California that had sold polices to Europeans between 1920-1945 to make public 
those policies and the names of the policy owners, the high Court contrasted the federal 
government’s “kid gloves” approach to this international issue with the “iron fist” measure 
embraced by the California statute, which undermined the United States’ President’s “diplomatic 
discretion.” (American Ins. Ass’n v. Garamendi (2003) 539 U.S. 419, 423, 427 & fn.11.) While 
the Constitution and case law do not provide an absolute ban on all interaction by the states with 
foreign nations, the Supremacy Clause firmly vests the conducting of foreign relations with the 
federal government, rather than the fifty states and all their subdivisions.  

Sections 3201 of the Government Code states “[t]he Legislature finds that political activities of 
public employees are of significant statewide concern.”  

In its investment policies, Public Employees’ Retirement System (“CalPERS”) observes that its 
investment in companies does not necessarily signify it approves those companies’ policies, 
practices or actions, but rather those investments reflect a judgment concerning their superior 
long-term investment performance for the fund. The policy statement observes its fiduciary 
obligation is to its members, and investment decisions generally preclude it from engaging in 
divestment goals, policies or practices, certainly as a priority consideration. Its policy generally 
prohibits it from engaging in divestment practices.  
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Education Code section 22250 requires the Board of California State Teachers’ Retirement 
System (“CalSTRS”) “shall discharge their duties with respect to the system and plan solely in 
the interests of the members and benefits of the Deferred Benefit Program…and Cash Balance 
Benefit Program…[w]ith the care, skill, prudence, and diligence under the circumstances then 
prevailing that a prudent person acting in a like capacity and familiar with those matters would 
use in the conduct of an enterprise of a like character and with like aims.” It is to diversify 
investments “so as to minimize the risk of large losses, unless under the circumstances it is 
clearly prudent not to do so.” In CalSTRS Board of Directors’ Code of Conduct, the directors 
pledge to act free of political interference in the exercise of their fiduciary duties. (CalSTRS 
Board Governance Manual (May 2022) pp. 15, 58-59), available at 
https://www.calstrs.com/files/379072bf7/BoardGovernanceManual-May2022.pdf .) CalSTRS 
construes Education Code section 22250 as concentrating the directors’ fiduciary duties toward 
the system and plan, and the preference at engagement over divestment in its investment 
decisions. (CalSTRS Divestment Policy (Apr. 2017), available at 
https://www.calstrs.com/files/ac0774980/m_-_divestment_policy.pdf .) In its January 2022 
statement of investment policy, the Board is to discharge its duties with care, skill, prudence and 
diligence of a prudent person, including the use of diversification of the system’s investments, to 
minimize risk of loss and to maximize the rate of return unless it is clearly not prudent to do so. 
(CalSTRS Investment Policy and Management Plan (Jan. 2022) pp. 1, 6, available at 
https://www.calstrs.com/files/ab561ce09/InvestmentPolicyandManagementPlan-01272022.pdf .) 

Nevertheless, in 2006, Government Code section 7513.6 was enacted. It directs the divestment of 
employees’ retirement funds in companies connected with Sudan. In 2011, a similar provision 
was promulgated, section 7513.7, which precludes investing in companied connected with Iran. 
In 2019, section 7513.74 provided for withholding investments with Turkey until that country 
acknowledged its responsibility for the Armenian Genocide. In this part of the Government 
Code, several other similar political- or socially-motivated divestment provisions appear, 
directed at certain practices and concerns occurring within the nation. The divestment provisions 
regarding Sudan, Iran and Turkey, all stem from and are linked to related Congressional 
legislation condemning those countries and imposing fiscal sanctions. 

This resolution would prohibit the Board of Administration of the CalPERS and CalSTRS from 
investing public employee funds in any investment having either direct or indirect connection 
with the People’s Republic of China, including Hong Kong and Macau, but excluding the 
Republic of China (Taiwan). The reason given is that since 1946, the People’s Republic of China 
has been a Communist one-party state. Despite the People’s Republic developing into the second 
largest economy in the world, the civil liberties of its people have been suppressed by the non-
democratic, authoritarian regime, which largely exerts dominion over the companies that have 
contributed to the nation’s wealth and government’s control. The resolution proposes prohibiting 
CalPERS and CalSTRS from investing its members’ retirement savings in companies connected 
with the People’s Republic of China. 

This resolution should be approved in principle. Divestment of investments in companies that 
benefit a rogue country’s economy is the ethical and responsible thing. It can be a powerful 
incentive for change, especially considering the huge spending power of the State of California. 
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By continuing to invest in a country that prospers economically while its people suffer is to be 
part of the problem. The responsible thing to do is to signal disapproval, and create a 
consequence for the deplorable human rights violations which need to change.  

Sections 7513.6 of the Government Code reflects numerous examples where public employee 
retirements funds may not be invested in companies associated with unacceptable conduct of 
certain foreign countries, other states and enterprises. An internal decision not to invest in 
companies that do business with or are under the dominion or control with a foreign country does 
not constitute the constitutionally proscribed engagement in foreign affairs. It is simply a 
decision for these funds not to invest in the People’s Republic of China. In this case, there is 
sound ethical, responsible and humanitarian reasons for this.  

Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 7513.76, to read as follows: 

§ 7513.76 1 
(a) As used in this section, the following terms have the following meanings: 2 
(1) “Board” means the Board of Administration of the Public Employees’ Retirement 3 

System or the Teachers’ Retirement Board of the State Teachers’ Retirement System, as 4 
applicable. 5 

(2) “Government of the People’s Republic of China” means the government of People’s 6 
Republic of China or its instrumentalities or political subdivisions. 7 

(3) “Public employee retirement funds” means the Public Employees’ Retirement Fund 8 
described in Section 20062 and the Teachers’ Retirement Fund described in Section 22167 of the 9 
Education Code. 10 

(4) “China” means the People’s Republic of China, including Hong Kong and Macau, 11 
and not the Republic of China (Taiwan). 12 

(b) The board shall not make additional or new investments or renew existing 13 
investments of public employee retirement funds in any investment vehicle, company, or a 14 
parent thereof that meets any of the following criteria: 15 

(1) The investment vehicle or company, or a parent thereof, is issued or owned by the 16 
government of China, or is located in China. 17 

(2) The investment vehicle or company, or a parent thereof, has, or is required by its 18 
charter to have, an official organization or representative of the Communist Party of China. 19 

(c) The board shall liquidate investments as described in subdivision (b), within 18 20 
months. 21 

(d) Within one year, the board shall file a report with the Legislature, in compliance with 22 
Section 9795, and with the Governor, that shall include the following: 23 

(1) A list of investment vehicles and companies which the board has liquidated its 24 
investments pursuant to subdivision (c). 25 

(2) A list of investment vehicles and companies which the board has not liquidated its 26 
investments as a result of a determination made pursuant to subdivision (e) that a sale or transfer 27 
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of investments is inconsistent with the fiduciary responsibilities of the board as described in 28 
Section 17 of Article XVI of the California Constitution and the board’s findings adopted in 29 
support of that determination. 30 

(e) Nothing in this section shall require a board to take action as described in this section 31 
unless the board determines in good faith that the action described in this section is consistent 32 
with the fiduciary responsibilities of the board described in Section 17 of Article XVI of the 33 
California Constitution.34 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Michael Fern, H. Thomas Watson, Jack Osborn, Darin Wessel, Natasha 
Khamashta, Ashod Mooradian, Kim Tran, Naris Khalatian, Marc Sallus, James Mink

STATEMENT OF REASONS 

The Problem: Since 1949, the People’s Republic of China has been ruled by the Communist 
Party of China (CCP) as a Marxist-Leninist one-party state. In the last four decades, massive 
inflows of capital, manufacturing facilities, and intellectual property have transformed China 
from one of the poorest countries in the world to the second largest economy. But economic 
development has not led to political reform. Instead, it has both enabled and emboldened the 
CCP to tighten its grip over 1.4 billion people through algorithmic censorship, surveillance, and 
the eradication of perceived threats, including ending civil liberties in Hong Kong and 
committing genocide against Uyghurs in Xinjiang. (Anderson, The Panopticon Is Already Here 
(Sept. 2020) The Atlantic, https://www.theatlantic.com/magazine/archive/2020/09/china-ai-
surveillance/614197; Soo & Wu, How democracy was dismantled in Hong Kong in 2021 (Dec. 
29, 2021) Associated Press, https://apnews.com/article/china-hong-kong-beijing-democracy-
national-security-9e3c405923c24b6889c1bcf171f6def4; Break Their Lineage, Break Their Roots
(Apr. 19, 2021) Human Rights Watch, https://www.hrw.org/report/2021/04/19/break-their-
lineage-break-their-roots/chinas-crimes-against-humanity-targeting.) 

Moreover, China expands its influence beyond its borders through global media outlets that extol 
the virtues of its authoritarian system and by training foreign autocrats in the art of repression. 
(Shullman, Protect the Party: China’s growing influence in the developing world (Jan. 22, 2019) 
Brookings, https://www.brookings.edu/articles/protect-the-party-chinas-growing-influence-in-
the-developing-world/; Economy, Yes, Virginia, China Is Exporting Its Model (Dec. 11, 2019) 
Council on Foreign Relations, https://www.cfr.org/blog/yes-virginia-china-exporting-its-model.) 
Similarly, China’s ‘military-civilian fusion’ strategy uses private industry to acquire cutting-edge 
technologies that can be repurposed for military applications, aimed at the United States and 
democracies in the Indo-Pacific. (Bruyère & Picarsic, Made in Germany, Co-opted by China
(Oct. 2020) Foundation for Defense of Democracies, 
https://www.fdd.org/analysis/2020/10/14/made-in-germany-co-opted-by-china/; Beckley & 
Brands, What Will Drive China to War? (Nov. 1, 2021) The Atlantic, 
https://www.theatlantic.com/ideas/archive/2021/11/us-china-war/620571.) 

These developments are aided by Chinese companies that must embed a Party organization or 
representative to ensure compliance with government directives. (Livingston, The New 
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Challenge of Communist Corporate Governance (Jan. 14, 2021) Center for Strategic and 
International Studies, https://csis-website-prod.s3.amazonaws.com/s3fs-
public/publication/210114_Livingston_New_Challenge.pdf.) It is no secret that China controls 
political discourse and punishes critics, including weaponizing access to its markets. (He, Xi 
Jinping wants China's private companies to fight alongside the Communist Party (Sep. 22, 2020) 
CNN, https://www.cnn.com/2020/09/22/business/china-private-sector-intl-hnk/index.html; Dahl, 
China uses Hollywood in its Information Warfare Campaign (Feb. 3, 2021) Newsweek, 
https://www.newsweek.com/china-uses-hollywood-its-information-warfare-campaign-opinion-
1566300; Feng, China Censors Appear To Ban Anti-Russia Media Content on Ukraine Invasion
(Feb. 23, 2022) Newsweek, https://www.newsweek.com/china-censors-appear-ban-anti-russia-
media-content-ukraine-invasion-1681638.)  

The Solution: This resolution would add Government Code section 7513.76 to require 
California’s public employee retirement boards to report whether their investments are owned or 
controlled by China, and to liquidate such investments if consistent with their fiduciary 
responsibilities. This resolution is similar to other statutes that have required divestment from 
companies linked to Sudan (Darfur genocide), Iran (weapons program), and Turkey (denial of 
Armenian genocide). (See Gov. Code, §§ 7513.6, 7513.7, 7513.74.) “A genocide denying and 
human rights abusing country is the last place our State’s investments should be held. I thank 
CalPERS for doing the right thing and encourage them to stop all future investment in Turkey.” 
(Assemblymember Chris Holden Commends CalPERS Decision to Reduce Investments in Turkey
(Aug. 18, 2021), https://a41.asmdc.org/press-releases/20210818-assemblymember-chris-holden-
commends-calpers-decision-reduce-investments.) 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Not known. 

AUTHOR AND/OR PERMANENT CONTACT 
Michael Fern, Los Angeles, CA, sclawyer@gmail.com 

RESPONSIBLE FLOOR DELEGATE
Michael Fern 
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RESOLUTION 09-03-2022 

DIGEST
CalPERS & CalSTRS: Divestment of Investments in Russia 
Adds Government Code section 7513.77 to require CalPERS and CalSTRS to report on and 
liquidate investments in Russian companies or controlled by sanctioned Russian nationals. 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution adds Government Code section 7513.77 to require CalPERS and CalSTRS to 
report on and liquidate investments in Russian companies or controlled by sanctioned Russian 
nationals. This resolution should be approved in principle because such reporting and divestment 
is consistent with CalPERS’ and CalSTRS’ fiduciary responsibilities, and is consistent with prior 
legislation requiring divestment based on human rights violations. 

There is no current law on this topic.  

In March, 2022, the California Public Employees Retirement System (CalPERS) responded to an 
inquiry by Governor Newsom that it has over three quarters of a billion dollars in Russian 
investments, consisting of $420 million in public stocks and $345 million in illiquid real estate. 
While substantial, CalPERS reports that the combined investments represent only 0.17% of its 
total investment portfolio. (See CalPERS Russian Investments (Mar. 7, 2022) Volume XII, 
Number 66 National Law Review.) While CalPERS is assessing its real estate investments in 
Russia, it claims difficulty in liquidating holdings due to current U.S. government sanctions, 
market restrictions and closure of local stock exchanges. (See, e.g., McCrank, CalPERS Says 
Has Ceased New Investment Flows into Russia (Mar. 4, 2022) Reuters.) Nevertheless, many 
large public pension funds have moved towards divestiture in Russian held funds. These include 
the New York public pension fund, the New Jersey public worker pension fund, Washington 
State Investment Board and many others. (See Public Pensions Want to Divest from Russia. But 
Can They? (Mar. 4, 2022) Institutional Investor.) 

California has a long history of supporting divestment from countries that violate human rights. 
This includes passing divestiture law connected to South Africa in 1986 (Gov’t. Code, §§ 16640-
16650), a divestiture law regarding Sudan in 2008 (Gov’t. Code, § 7513.6, a divestiture act 
regarding Iran in 2011 (Gov’t. Code, § 7513.7, and a divestiture law regarding Turkey in 2019 
(Gov’t. Code, § 7513.74). Legislation to divest from Russian-held funds as a result Russia’s war 
on Ukraine would be consistent with prior actions. Therefore this resolution should be approved 
in principle. 

This resolution is similar to Senate Bill No. 1328 (2021-2022 Reg Sess.) now pending in the 
Assembly. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 7513.77, to read as follows: 

 § 7513.77 1 

(a) As used in this section, the following terms have the following meanings: 2 

(1) “Board” means the Board of Administration of the Public Employees’ Retirement 3 

System or the Teachers’ Retirement Board of the State Teachers’ Retirement System, as 4 

applicable. 5 

(2) “Government of the Russian Federation” means the government of the Russian 6 

Federation or its instrumentalities or political subdivisions. 7 

(3) “Public employee retirement funds” means the Public Employees’ Retirement Fund 8 

described in Section 20062 and the Teachers’ Retirement Fund described in Section 22167 of the 9 

Education Code. 10 

(4) “Russia” means the Russian Federation and any territories it occupies or controls, 11 

including Kaliningrad, Transnistria, Abkhazia, South Ossetia, Crimea, Luhansk, and Donetsk. 12 

(b) The board shall not make additional or new investments or renew existing 13 

investments of public employee retirement funds in any investment vehicle, company, or a 14 

parent thereof that meets any of the following criteria: 15 

(1) The investment vehicle or company, or a parent thereof, is issued or owned by the 16 

government of Russia, or is located in Russia. 17 

(2) The investment vehicle or company, or a parent thereof, is owned or controlled by 18 

one or more nationals or entities of Russia that have been placed on the Specially Designated 19 

Nationals (SDN) List maintained by the United States Department of Treasury. 20 

(c) The board shall liquidate investments as described in subdivision (b), within 18 21 

months. 22 

(d) Within one year, the board shall file a report with the Legislature, in compliance with 23 

Section 9795, and with the Governor, that shall include the following: 24 

(1) A list of investment vehicles and companies which the board has liquidated its 25 

investments pursuant to subdivision (c). 26 

(2) A list of investment vehicles and companies which the board has not liquidated its 27 

investments as a result of a determination made pursuant to subdivision (e) that a sale or transfer 28 

of investments is inconsistent with the fiduciary responsibilities of the board as described in 29 

Section 17 of Article XVI of the California Constitution and the board’s findings adopted in 30 

support of that determination. 31 

(e) Nothing in this section shall require a board to take action as described in this section 32 

unless the board determines in good faith that the action described in this section is consistent 33 

with the fiduciary responsibilities of the board described in Section 17 of Article XVI of the 34 

California Constitution.35 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Michael Fern, Erin Joyce, Kim Tran, H. Thomas Watson, Naris Khalatian, Marc 
Sallus, Ashod Mooradian, Carl Kanowsky, Natasha Khamashta, Daniel Geoulla 
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STATEMENT OF REASONS 

The Problem: On February 24, 2022, Russia launched a full-scale invasion against Ukraine to 
decapitate its Western-oriented government and reconstitute the territories of the tsarist Russian 
Empire. (Ferguson, Vlad the Invader: Putin is looking to rebuild Russia’s empire (Feb. 26, 2022) 
The Spectator, https://www.spectator.co.uk/article/vlad-the-invader-putin-is-trying-to-recreate-
the-tsarist-russian-empire.) 

The Solution: No resolution can stop a war of naked aggression. However, this resolution would 
align California with the rest of the free world in cutting economic ties to Russia as a pariah 
state. Specifically, this resolution would add Government Code section 7513.77 to require 
California’s public employee retirement boards to report whether any investments are owned or 
controlled by Russia or sanctioned Russian nationals, and to liquidate such investments if 
consistent with the board’s fiduciary responsibilities. This resolution is similar to other statutes 
that have required divestment from companies linked to Sudan (Darfur genocide), Iran (weapons 
program), and Turkey (denial of Armenian genocide). (See Gov. Code, §§ 7513.6, 7513.7, 
7513.74.) 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Sen. Res. No. 18 (2013-14 Reg. Sess.) encouraged CalPERS and CalSTRS to cease making 
direct investments in Russia for having prohibited adoption by LGBT couples. 

AUTHOR AND/OR PERMANENT CONTACT 
Michael Fern, Los Angeles, CA, sclawyer@gmail.com 

RESPONSIBLE FLOOR DELEGATE
Michael Fern 
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RESOLUTION 09-04-2022 

DIGEST
Public Safety Officials: Disclosure of Personal Information on Concealed-Carry Applications 
Amends Government Code section 6254 to broaden exemptions for disclosure of private 
information on applications and licenses to carry firearms for public safety officials. 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Government Code section 6254 to broaden exemptions for disclosure of 
private information on applications and licenses to carry firearms for public safety officials. This 
resolution should be approved in principle because it provides added protection of privacy for 
public safety officials who may be vulnerable to attack as a result of their occupation. 

Under subdivision (u) of Government Code section 6254, home addresses and telephone 
numbers are protected from disclosure for licenses and applications for licenses to carry firearms 
for prosecutors, public defenders, peace officers, judges, court commissioners, and magistrates. 
Other public safety officials, as defined under Government Code section 6254.24, such as elected 
or appointed officials, inmate supervisors, employees of prosecutors or public defenders, and 
employees of law enforcement agencies are not exempt and their private information is subject to 
disclosure. Protection from disclosure can also be made if the public entity determines that not 
disclosing the private information clearly outweighs the public interest served by disclosure of 
the record. (Gov’t. Code, §§ 6254, subd. (u)(1); 6255.) Since there is no guarantee of privacy, 
public safety officials remain vulnerable to harassment or attack at their homes. 

Many states have either enacted legislation or are contemplating legislation to deal with concerns 
over the safety of public officials. During the past year, thirteen states have introduced legislation 
to protect the home addresses and phone numbers of public safety officials, such as judges and 
court staff. (See Rafferty, Legislation to Protect the Home of Addresses of Judges and other 
court Officials (Feb. 16, 2022) National Center for State Courts.) 

Since the Legislature has already determined through Government Code section 6254 that certain 
public safety officials deserve exemptions from disclosure of private information on applications 
and licenses to carry firearms, it is reasonable to provide similar exemptions to other public 
safety officials identified under Government Code section 6254.24. 

This resolution is similar to Assembly Bill No. 1154 (2015-16 Reg. Sess.), and Assembly Bill 
No. 1134 (2013-14 Reg. Sess.), which were not enacted.
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 6254, to read as follows: 

 § 6254 1 

Except as provided in Sections 6254.7 and 6254.13, this chapter does not require the 2 

disclosure of any of the following records: 3 

(u) (1) Information contained in licenses and applications for licenses to carry firearms 4 

issued pursuant to Section 26150, 26155, 26170, or 26215 of the Penal Code by the sheriff of a 5 

county or the chief or other head of a municipal police department that indicates when or where 6 

the licensee or applicant is vulnerable to attack or that concerns the applicant’s medical or 7 

psychological history or that of members of their family. 8 

(2) The home address and telephone number licenses and applications for licenses of 9 

prosecutors, public defenders, peace officers, judges, court commissioners, and magistrates 10 

public safety officials, as defined in Section 6254.24, that are set forth in applications for licenses 11 

to carry firearms issued pursuant to Section 26150, 26155, 26170, or 26215 of the Penal Code by 12 

the sheriff of a county or the chief or other head of a municipal police department. 13 

(3) The home address and telephone number of prosecutors, public defenders, peace 14 

officers, judges, court commissioners, and magistrates that are set forth in licenses to carry 15 

firearms issued pursuant to Section 26150, 26155, 26170, or 26215 of the Penal Code by the 16 

sheriff of a county or the chief or other head of a municipal police department. 17 

[Subdivisions (a) through (t) and (v) through (ad) remain unchanged.]18 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem: The free and independent state of Vermont, home of Ben, Jerry, and Bernie 
Sanders, allows anyone who lawfully possesses a firearm to carry it concealed on their person. 
Of the 49 states that require a CCW license, only California makes every application and license 
a public record. (See Public access to concealed carry lists (last accessed on Feb. 3, 2022) 
Ballotpedia, https://ballotpedia.org/Public_access_to_concealed_carry_lists.) 

CCW applicants must be of good moral character, pass a background check, complete 
firearms training, and have good cause for carrying a concealed firearm. (Gov’t Code, §§ 26150, 
26155.) In the application, they must also divulge an array of personal and confidential 
information under penalty of perjury. (See Standard Initial and Renewal Application for License 
to Carry a Concealed Weapon (Aug. 2020) California Department of Justice, https://lasd.org/wp-
content/uploads/2020/10/CCW_Application_BOF_4012_Rev.-08.2020.pdf.) Successful 
applicants will receive a license bearing their photograph, signature, thumbprint, and home and 
business addresses. 

For the vast majority of applicants, the only information that is expressly exempt from 
disclosure is their social security number and information in the application that shows “medical 
or psychological history” and “when or where the applicant is vulnerable to attack.” (Gov’t 
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Code, §§ 6254, subd. (u)(1), 6254.29.) However, this exemption does not apply to the license, 
which shows where one lives and works. Under the catchall exception, a public entity can choose 
to withhold a public record when “not disclosing the record clearly outweighs the public interest 
served by disclosure of the record.” (Gov’t Code, § 6255.) But relying on a balancing test is 
inherently uncertain and depends on whether the agency is prepared to risk a lawsuit. (See 
Browne, CCW holder personal information could be made public by law (Feb. 3, 2020) KRCR, 
https://krcrtv.com/news/local/ccw-holder-personal-information-subject-to-public-disclosure-by-
law; see, e.g., CBS, Inc. v. Block (1986) 42 Cal.3d 646.) 
For “prosecutors, public defenders, judges, court commissioners, and magistrates,” the “home 
address and phone number” on a license or in the application is expressly exempt from 
disclosure. However, this exemption excludes many public safety officials for whom criminal 
threats are an occupational hazard, and whose home address and telephone numbers are 
prohibited from online publication within the same statutory scheme. (See Gov’t Code, §§ 
6254.21, 6254.24.) 

The Solution: The last two bills in this area tried to extend the exemption for “home address and 
telephone number” to all applications, but failed due to concerns that this would hamper 
investigations into political favoritism in the issuance of CCWs. Therefore, the aim of this 
resolution is more limited. First, it would add “licenses” and “licensees” to the exemptions that 
apply to “applications” and “applicants” generally. Second, it would replace the truncated list of 
public safety officials, with “public safety officials” as defined in Section 6254.24. Finally, given 
that public safety officials face occupational hazards that provide good cause for a CCW, the 
resolution would exempt their licenses and applications from public disclosure. Doing so has the 
added benefit of improving the publicly-available dataset that is used to determine whether a law 
enforcement agency is issuing CCWs fairly to members of the general public. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
AB 1154 (2015-16 Reg. Sess.) and AB 134 (2013-14 Reg. Sess.) 

AUTHOR AND/OR PERMANENT CONTACT
Michael Fern, Los Angeles, CA, sclawyer@gmail.com 

RESPONSIBLE FLOOR DELEGATE
Michael Fern 
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RESOLUTION 09-05-2022 

DIGEST 
Government: Judicial Branch Construction Projects 
Adds Government Code section 15850 to require judicial construction projects to comply with 
environmental impact laws and executive orders that apply to state agencies. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution adds Government Code section 15850 to require judicial construction projects to 
comply with environmental impact laws and executive orders that apply to state agencies. This 
resolution should be approved in principle because it is reasonable to require the judicial branch 
to comply with environmental impact laws for its construction projects. 

Construction projects approved or carried out by state agencies are governed by a number of 
existing laws, including the California Environmental Quality Act (Pub. Resources Code, §§ 
21000 et seq.). “[B]y its terms CEQA specifically applies to discretionary projects proposed to 
be carried out or approved by public agencies. For purposes of CEQA, ‘Public agency’ includes 
any state agency, board, or commission, any county, city and county, city, regional agency, 
public district, redevelopment agency, or other political subdivision.” (Picayune Rancheria of 
Chukchansi Indians v. Brown (2014) 229 Cal.App.4th 1416, 1422 (cleaned up).) However, this 
definition does not encompass all of government. “The Governor is not a ‘public agency’ within 
the meaning of CEQA.” (Id. at 1431.) Nor is the judiciary. 

This resolution would require judicial construction projects to comply with CEQA and other 
environmental laws and executive orders, which would expose the Judicial Council to 
environmental lawsuits to ensure compliance. “[S]trict rules of standing that might be 
appropriate in other contexts have no application where broad and long-term [environmental] 
effects are involved.” (Save the Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 
Cal.4th 155, 170.) 

It makes sense for the judiciary to abide by environmental laws that apply to other public 
entities, noting, however, that subdivision (b)’s listing of specific environmental laws would 
require an amendment anytime that there are executive orders or legislation enacted that could 
rescind, expand, or otherwise modify the current list. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be approved in principle. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 15850, as follows: 

§ 15850  1 
Judicial Branch Construction Financed by the Public Building Construction Fund Shall 2 

Meet Environmental Standards Set for State Agencies 3 
(a) All projects undertaken by the California Judicial Branch that are funded by the 4 

Public Building Construction Fund shall comply with laws that govern state agencies’ 5 
environmental impact including all active executive orders by the State of California governor.  6 

(b) Such projects shall comply with laws and executive orders that require state agencies 7 
to, among other things: 8 

(1) Take into consideration the current and future impacts of climate change when 9 
planning, designing, building, operating, maintaining and making investment decisions for state 10 
infrastructure; 11 

(2) Reduce greenhouse gas emissions, employing life-cycle carbon cost accounting to 12 
evaluate and compare infrastructure investments and alternatives; 13 

(3) Prioritize natural infrastructure;  14 
(4) Consider and protect the state’s most vulnerable populations from additional climate 15 

change impacts; 16 
(5) Optimize new buildings and major renovation designs for energy efficiency; 17 
(6) Optimize new buildings and major renovation designs for water conservation to 18 

support the state goals of mitigating long-term state water scarcity; 19 
(7) Use clean, on-site power generation in new buildings or major renovation of buildings 20 

larger than 10,000 square feet, such as solar photovoltaic, solar thermal and wind power 21 
generation, and clean back-up power supplies; 22 

(8) Construct new buildings and major renovations after 2025 as Zero Net Energy 23 
facilities with an interim target for 50% of new facilities beginning design after 2020 to be Zero 24 
Net Energy; 25 

(9) Reduce and divert waste generated during construction from landfills; 26 
(10) Install infrastructure for electric vehicle charging stations in new buildings and 27 

major renovations; 28 
(11) Implement environmentally preferable purchasing and specifically comply with the 29 

Buy Clean California Act (Public Contract Code Sections 3500-3505) maximum acceptable 30 
Global Warming Potential limits for eligible construction materials.31 

(Proposed new language underlined; language to be deleted stricken)

PROPONENTS:  Merete Rietveld and Kartik Raj, co-authors of the January 2022 L.A. Lawyer
magazine article, “California Court Sustainability”; Staley Prom; Sabrina Ashjian; Elizabeth 
Forsyth; Shaun Dabby Jacobs; Mark Alan Hart; Matthew Simmons; Cristina Kladis; Janelle 
Batta.



09-05-2022  Page 3 of 3

STATEMENT OF REASONS 

The Problem:  In 2012, Governor Jerry Brown issued Executive Order B-18-12 requiring state 
agencies to take actions to reduce greenhouse gas emissions and reduce their environmental 
footprint. Governor Brown “requested that entities of State government not under [his] direct 
executive authority also implement similar measures.” The Judicial Branch did not heed that 
request. During the ten years that followed, the State Governor and Legislature issued a detailed 
framework of orders and laws requiring state agencies to reduce the environmental impacts 
associated with operating state buildings. The courts do not follow these laws and have not 
implemented a similar statutory framework for judicial facilities. While the courts have taken 
some steps to voluntarily improve energy efficiency of their buildings, these efforts fall far short 
of the researched statutory scheme that applies to other state agencies. The Judicial Branch saves 
money in the short term by not taking action to reduce their environmental impact, but the long-
term costs include an excessive contribution to climate change and higher bills from avoiding 
energy efficiencies. In summary, the Judicial Branch is out of step with the state’s policy that 
state agencies must take action to address climate change by reducing their environmental 
impact. There is no good reason why the courts should not abide by environmental regulations 
that apply to other state agencies.  

The Solution:  The Governor’s 2022 Five-Year Infrastructure Plan allocates $2.9 billion from 
Public Building Construction Fund to the Judicial Branch to build new facilities over the next 
five years. We propose adding a provision to the State Building Construction Act that requires all 
court projects funded by the Public Building Construction Fund to abide by environmental 
regulations that govern other state agencies. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.    

CURRENT OR PRIOR RELATED LEGISLATION
None known 

AUTHOR AND/OR PERMANENT CONTACT
Merete Rietveld, Phone: 650.704.7822, Email: merete_rietveld@yahoo.com 

RESPONSIBLE FLOOR DELEGATE
Merete Rietveld  
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RESOLUTION 09-06-2022 

DIGEST 
Firearms: Alternate Languages for Safety Certificate Instruction  
Amends Penal Code section 31630 to require that firearm safety certificate instruction manuals 
and tests be available in four additional languages. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code section 31630 to require that firearm safety certificate 
instruction manuals and tests be available in four additional languages. This resolution should be 
approved in principle because it would expand the languages in which those required firearm 
safety instruction manuals and tests are already provided. 

Existing law requires that no person shall purchase or receive a firearm unless that person 
possesses a valid firearm safety certificate. (Pen. Code, § 31615.) Existing law also provides that, 
for people who wish to obtain a firearm safety certificate, the California Department of Justice 
must make training materials and tests in English and Spanish. (Pen. Code, §§ 31630, 31640.)    

This resolution would modify existing law to require that California Department of Justice make 
firearm safety certificate instruction and testing materials available in English, Spanish, 
Mandarin Chinese (traditional and simplified), Tagalog, Vietnamese, and Korean.  

This resolution should be approved in principle to ensure that those eligible persons who wish to 
obtain firearms in California are not prevented from obtaining the required permits due solely to 
their lack of proficiency in English or Spanish. However, there is some concern or confusion 
over the choice of Mandarin Chinese (traditional and simplified) and the omission of Cantonese 
Chinese, and with the failure to allow for materials in other languages spoken by significant 
minorities within California, such as Russian, Hindi, Armenian, and Persian. 

An unintended consequence of this resolution may be its apparent conflict with article III, 
section 6, of the State Constitution, proclaiming English as the official state language. While that 
provision does appear to create a personal right of action (art. III, § 6(c)), there are no reported 
cases finding a violation. Rather, state law continues to approve of making official records 
available in other languages (e.g., Veh. Code, § 13385 [notice in English or same language as 
original application]; Veh Code, § 40901 [written explanation of trial procedures in any county 
where more than 5% of the population speak a language other than English]. (Cf. Veh. Code, § 
1656 [director shall publish as many copies in Spanish as director determines are needed].) And 
one unpublished case found that art III, § 6, did not preclude the state bar from making materials 
available in a language other than English. (See Levy v Davis (Jan. 23, 2003, A098306) [nonpub. 
opn.] [2003 WL 157555].)   
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No similar resolutions were found. There are no pending bills affecting this section. 

Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 31630 and 31640, to read as follows: 

§ 31630 
(a) The department shall develop an instruction manual in English, and in Spanish, 

Mandarin Chinese (traditional and simplified), Tagalog, Vietnamese, and Korean. The 
department shall make the instruction manual available to firearm dealers licensed pursuant to 
Sections 26700 to 26915, inclusive, who shall make it available to the general public. Essential 
portions of the manual may be included in the pamphlet described in Section 34205. 

(b) The department shall develop audiovisual materials in English and in Spanish the 
specified languages to be issued to instructors certified by the department. 

(c) The department shall solicit input from any reputable association or organization, 
including any law enforcement association that has as one of its objectives the promotion of 
firearm safety, in the development of the firearm safety certificate instructional materials. 

(d) The instruction manual shall prominently include the following firearm safety 
warning: 

Firearms must be handled responsibly and securely stored to prevent access by children 
and other unauthorized users. California has strict laws pertaining to firearms, and you can be 
fined or imprisoned if you fail to comply with them. Visit the Web site of the California Attorney 
General at https://oag.ca.gov/firearms for information on firearm laws applicable to you and how 
you can comply. 

§ 31640 1 
(a) The department shall develop a written objective test, in English and in Spanish in the 2 

languages specified in subdivision (a) of Section 31630, and prescribe its content, form, and 3 
manner, to be administered by an instructor certified by the department. 4 

(b) If the person taking the test is unable to read, the test shall be administered orally. If 5 
the person taking the test is unable to read English or Spanish a language specified in subdivision 6 
(a) of Section 31630, the test may be administered orally by a translator. 7 

(c) The test shall cover, but not be limited to, all of the following: 8 
(1) The laws applicable to carrying and handling firearms, particularly handguns. 9 
(2) The responsibilities of ownership of firearms, particularly handguns. 10 
(3) Current law as it relates to the private sale and transfer of firearms. 11 
(4) Current law as it relates to the permissible use of lethal force. 12 
(5) What constitutes safe firearm storage. 13 
(6) Issues associated with bringing a firearm into the home, including suicide. 14 
(7) Prevention strategies to address issues associated with bringing firearms into the 15 

home. 16 
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(d) Commencing January 1, 2019, the test shall require the applicant to be provided with, 17 
and acknowledge receipt of, the following warning information: 18 

(1) “Firearms must be handled responsibly and securely stored to prevent access by 19 
children and other unauthorized users. California has strict laws pertaining to firearms and you 20 
can be fined or imprisoned if you fail to comply with them. Visit the website of the California 21 
Attorney General at https://oag.ca.gov/firearms for information on firearm laws applicable to you 22 
and how you can comply.” 23 

(2) “If you decide to sell or give your firearm to someone, you must generally complete a 24 
‘Dealer Record of Sale (DROS)’ form and conduct the transfer through a licensed firearms 25 
dealer. Remember, it is generally a crime to transfer a firearm without first filling out this form. 26 
If the police recover a firearm that was involved in a crime, the firearm’s previous owner may be 27 
prosecuted if the previous owner did not fill out the DROS form. Please make sure you go to a 28 
licensed firearms dealer and fill out that form if you want to sell or give away your firearm.” 29 

(3) “If you or someone you know is contemplating suicide, please call the national 30 
suicide prevention lifeline at 1-800-273-TALK (8255).” 31 

(e) (1) The department shall update test materials related to this article at least once every 32 
five years. 33 

(2) The department shall update the internet website referenced in subdivision (d) 34 
regularly to reflect current laws and regulations. 35 

(f) A dealer licensed pursuant to Sections 26700 to 26915, inclusive, or an employee, or a 36 
managing officer or partner certified as an instructor pursuant to this article, shall designate a 37 
separate room or partitioned area for a person to take the objective test, and maintain adequate 38 
supervision to ensure that no acts of collusion occur while the objective test is being 39 
administered. 40 

(g) This section shall become operative on June 1, 202041 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem: To acquire a firearm lawfully, a civilian must purchase or conduct a transfer 
through a federally-licensed gun dealer and show proof of a firearm safety certificate. (See Pen. 
Code, §§ 28050, 26840, 31615.) This certificate is issued upon achieving a passing score on a 
written test that covers gun safety rules and California gun laws. (See Pen. Code, §§ 31630, 
31640, 31645; see also Firearm Safety Certificate Publications, Office of the Attorney General, 
https://oag.ca.gov/firearms/fsc.)  However, both the test and its online study guide are available 
only in English and Spanish, which excludes over 2 million Californians who are fluent in 
neither and speak another language at home. (See Detailed Languages Spoken at Home and 
Ability to Speak English for the Population 5 Years and Over for California: 2009-2013 (Oct. 
2015) U.S. Census Bureau, http://www2.census.gov/library/data/tables/2008/demo/language-
use/2009-2013-acs-lang-tables-state.xls.) Since the pandemic, many Californians have sought to 
exercise their right under the Second Amendment, but face language barriers in doing so. (See 
Chan, 'I've Never Seen This Level of Fear.' Why Asian Americans Are Joining the Rush to Buy 
Guns (Jul. 21, 2021) Time, https://time.com/6080988/asians-buying-guns.) After English and 
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Spanish, the top four languages spoken in California are Chinese, Vietnamese, Tagalog, and 
Korean. “[T]he five languages other than English that are most widely spoken at home are 
Spanish, Chinese, Tagalog, Vietnamese, and Korean.” (Civ. Code, § 1632, subd. (a)(2).) 

The Solution: This resolution would help educate all Californians about the risks and 
responsibilities that come with gun ownership by requiring the California Department of Justice 
to make the written test and instructional materials for a firearm safety certificate available in 
four additional languages: Mandarin Chinese (traditional and simplified), Vietnamese, Tagalog, 
and Korean. Removing language barriers by expanding translated materials follows similar 
efforts to ensure that all Californians can exercise their rights and access public services, such as 
when voting, obtaining a driver’s license, and navigating the court system. “It is the intention of 
the Legislature in enacting this chapter to provide for effective communication between all levels 
of government in this state and the people of this state who are precluded from utilizing public 
services because of language barriers.” (Gov. Code, § 7291.) 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT
Michael Fern, sclawyer@gmail.com 

RESPONSIBLE FLOOR DELEGATE
Michael Fern 
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RESOLUTION 09-07-2022 

DIGEST 
Vehicle Code: Confidentiality of Paralegal Home Addresses  
This resolution amends Vehicle Code section 1808.4 to add paralegals to the class of public 
employees entitled to keep their home addresses found in DMV records confidential. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  

History: 
Similar to Resolution 07-01-2020, which was disapproved, and similar to Resolution 06-07-
2009, which was approved in principle. 

Reasons: 
This resolution amends Vehicle Code section 1808.4 to add paralegals to the class of public 
employees entitled to keep their home addresses found in DMV records confidential. This 
resolution should be approved in principle because paralegals may face risks similar to other 
categories of public employees already entitled to keep their personal contact information 
private.  

Under current law, information collected by the California Department of Motor Vehicles 
(“DMV”) is generally considered public information, subject to inspection by the public in 
accordance with the Public Records Act. (Veh. Code, § 1808.) However, certain categories of 
public employees are entitled to keep their home address as it appears in the records of the 
California Department of Motor Vehicles (“DMV”) confidential due to the inherent risk caused 
by their employment. (Veh. Code, § 1808.4, subd. (a).) The confidentiality must be requested, it 
is not automatic. (Ibid.) The protection is not absolute, however. There are five statutory 
exceptions, and the home addresses can be disclosed by the DMV to a court, a law enforcement 
agency, the State Board of Equalization, an attorney in a civil or criminal action pursuant to a 
subpoena and based upon a showing that the home address is needed, and a governmental agency 
to which the DMV is required to provide information from its records. (Veh. Code, § 1808.4, 
subd. (b).) This statute has limits on the length of time that the DMV is required to maintain the 
requested confidentiality. (Veh. Code, § 1808.4, subd. (c).) Finally, under this statute, it is a 
felony to disclose the confidential home address of a peace officer, a nonsworn employee of the 
city policy department or county sheriff’s office, a judge or court commissioner, or the spouses 
or children of any of these categories of persons.  

This resolution would extend these protections to paralegals who are employed by a county. 

This resolution should be approved in principle because the same rationale for protecting other 
public employees also extends to paralegals. A member of the public who is disgruntled with a 
governmental entity is unlikely to differentiate between a paralegal, an attorney or other 
governmental employees who are currently protected. However, it should be noted that the 
statutory language is somewhat awkwardly placed as it is inserted in subdivision (a)(21), which 
pertains to psychiatric social workers employed by a county, and it may be more appropriate to 
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be added elsewhere. Further, limiting such protection only to paralegals who are employed by a 
county appears to be too narrow, as other governmental entities, including the State of 
California, employ paralegals who should also be afforded this protection. That said, the 
substance of the resolution is meritorious.  

Therefore, this resolution should be approved in principle. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation 
be sponsored to amend Vehicle Code section 1808.4, to read as follows: 

§ 1808.4 1 
(a) For all of the following persons, the person’s home address that appears in a record of 2 

the department is confidential if the person requests the confidentiality of that information: 3 
(1) Attorney General. 4 
(2) State Public Defender. 5 
(3) A Member of the Legislature. 6 
(4) An active or retired judge or court commissioner. 7 
(5) A district attorney. 8 
(6) A public defender. 9 
(7) An attorney employed by the Department of Justice, the office of the State Public 10 

Defender, or a county office of the district attorney or public defender. 11 
(8) A city attorney, city prosecutor, or an attorney who submits verification from their 12 

public employer that the attorney represents the city in matters that routinely place the attorney 13 
in personal contact with persons under investigation for, charged with, or convicted of, 14 
committing criminal acts, if that attorney is employed by a city attorney or city prosecutor. 15 

(9) A nonsworn police dispatcher. 16 
(10) A child abuse investigator or social worker, working in child protective services 17 

within a social services department. 18 
(11) An active or retired peace officer, as defined in Chapter 4.5 (commencing with 19 

Section 830) of Title 3 of Part 2 of the Penal Code. 20 
(12) An employee of the Department of Corrections and Rehabilitation, Division of 21 

Juvenile Facilities, or the Prison Industry Authority specified in Sections 20403 and 20405 of the 22 
Government Code. 23 

(13) A  nonsworn employee of a city police department, a county sheriff’s office, the 24 
Department of the California Highway Patrol, a federal, state, or local detention facility, or a 25 
local juvenile hall, camp, ranch, or home, who submits agency verification that, in the normal 26 
course of the employee’s employment, the employee controls or supervises inmates or is 27 
required to have a prisoner in the employee’s care or custody. 28 

(14) A county counsel assigned to child abuse cases. 29 
(15) An investigator employed by the Department of Justice, a county district attorney, or 30 

a county public defender. 31 
(16) A member of a city council. 32 
(17) A member of a board of supervisors. 33 
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(18) A federal prosecutor, criminal investigator, or National Park Service Ranger 34 
working in this state. 35 

(19) An active or retired city enforcement officer engaged in the enforcement of the 36 
Vehicle Code or municipal parking ordinances. 37 

(20) An employee of a trial court.  38 
(21) A psychiatric social worker or paralegal employed by a county. 39 
(22) A police or sheriff department employee designated by the chief of police of the 40 

department or the sheriff of the county as being in a sensitive position. A designation pursuant to 41 
this paragraph shall, for purposes of this section, remain in effect for three years subject to 42 
additional designations that, for purposes of this section, shall remain in effect for additional 43 
three year periods. 44 

(23) A state employee in one of the following classifications: 45 
(A) Licensing-Registration Examiner, Department of Motor Vehicles. 46 
(B) Motor Carrier Specialist I, Department of the California Highway Patrol. 47 
(C) Museum Security Officer and Supervising Museum Security Officer. 48 
(D) Licensing Program Analyst, State Department of Social Services. 49 
(24) (A) The spouse or child of a person listed in paragraphs (1) to (23), inclusive, 50 

regardless of the spouse’s or child’s place of residence. 51 
(B) The surviving spouse or child of a peace officer, as defined in Chapter 4.5 52 

(commencing with Section 830) of Title 3 of Part 2 of the Penal Code, if the peace officer died in 53 
the line of duty. 54 

(C) The surviving spouse or child of a judge or court commissioner, if the judge or court 55 
commissioner died in the performance of their duties. 56 

(D) (i) Subparagraphs (A), (B), and (C) do not apply if the person listed in those 57 
subparagraphs was convicted of a crime and is on active parole or probation. 58 

(ii) For requests made on or after January 1, 2011, the person requesting confidentiality for 59 
their spouse or child listed in subparagraph (A), (B), or (C) shall declare, at the time of the request 60 
for confidentiality, whether the spouse or child has been convicted of a crime and is on active 61 
parole or probation. 62 

(iii) Neither the listed person’s employer nor the department shall be required to verify, or 63 
be responsible for verifying, that a person listed in subparagraph (A), (B), or (C) was convicted of 64 
a crime and is on active parole or probation. 65 

(E) (i) The department shall discontinue holding a home address confidential pursuant to 66 
this subdivision for a person specified in subparagraph (A), (B), or (C) who is the child or spouse 67 
of a person described in paragraph (4), (9), (11), (13), or (22) if the child or spouse is convicted of 68 
a felony in this state or is convicted of an offense in another jurisdiction that, if committed in 69 
California, would be a felony. 70 

(ii) The department shall comply with this subparagraph upon receiving notice of a 71 
disqualifying conviction from the agency that employs or formerly employed the parent or spouse 72 
of the convicted person, or as soon as the department otherwise becomes aware of the disqualifying 73 
conviction. 74 

(b) The confidential home address of a person listed in subdivision (a) shall not be 75 
disclosed, except to any of the following: 76 

(1) A court. 77 
(2) A law enforcement agency. 78 
(3) The State Board of Equalization. 79 
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(4) An attorney in a civil or criminal action that demonstrates to a court the need for the 80 
home address, if the disclosure is made pursuant to a subpoena. 81 

(5) A governmental agency to which, under any law, information is required to be furnished 82 
from records maintained by the department. 83 

(c) (1) A record of the department containing a confidential home address shall be open to 84 
public inspection, as provided in Section 1808, if the address is completely obliterated or otherwise 85 
removed from the record. 86 

(2) Following termination of office or employment, a confidential home address shall be 87 
withheld from public inspection for three years, unless the termination is the result of conviction 88 
of a criminal offense. If the termination or separation is the result of the filing of a criminal 89 
complaint, a confidential home address shall be withheld from public inspection during the time 90 
in which the terminated individual may file an appeal from termination, while an appeal from 91 
termination is ongoing, and until the appeal process is exhausted, after which confidentiality 92 
shall be at the discretion of the employing agency if the termination or separation is upheld. 93 
Upon reinstatement to an office or employment, the protections of this section are available.  94 

(3) With respect to a retired peace officer, the peace officer’s home address shall be 95 
withheld from public inspection permanently upon request of confidentiality at the time the 96 
information would otherwise be opened. The home address of the surviving spouse or child 97 
listed in subparagraph (B) of paragraph (24) of subdivision (a) shall be withheld from public 98 
inspection for three years following the death of the peace officer.  99 

(4) The department shall inform a person who requests a confidential home address what 100 
agency the individual whose address was requested is employed by or the court at which the 101 
judge or court commissioner presides. 102 

(5) With respect to a retired judge or court commissioner, the retired judge or court 103 
commissioner’s home address shall be withheld from public inspection permanently upon 104 
request of confidentiality at the time the information would otherwise be opened. The home 105 
address of the surviving spouse or child listed in subparagraph (C) of paragraph (24) of 106 
subdivision (a) shall be withheld from public inspection for three years following the death of the 107 
judge or court commissioner. 108 

(d) A violation of subdivision (a) by the disclosure of the confidential home address of a 109 
peace officer, as specified in paragraph (11) of subdivision (a), a nonsworn employee of the city 110 
police department or county sheriff’s office, a judge or court commissioner, as specified in 111 
paragraph (4) of subdivision (a), or the spouses or children of these persons, including, but not 112 
limited to, the surviving spouse or child listed in subparagraph (B) or (C) of paragraph (24) of 113 
subdivision (a), that results in bodily injury to the peace officer, employee of the city police 114 
department or county sheriff’s office, judge or court commissioner, or the spouses or children of 115 
these persons is a felony.116 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem: The paralegals of public defender agencies as well as in law enforcement and child 
protection agencies are not currently afforded the same license confidentiality protections even 
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though they conduct many of the same tasks as investigators and social workers, making home 
visits to clients, alleged victims, and witnesses. They drive into high crime areas to conduct their 
work and are placed in the same risk category of potential harm, therefore, should be afforded 
the same protections. 

The Solution: Paralegals of public defender, prosecutor, child protection services and other law 
enforcement agencies should be able to apply to protect the release of their home addresses as 
they have the exact same safety concerns as other professionals enumerated in this code section. 

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
Similar to Senate Bill No. 517 (2019-2020). Returned to Secretary of Senate pursuant to Joint 
Rule 56 in Feb. 2020;  Assembly Bill 980 (2019-2020; Senate Bill 483 (2019-2020); Senate 
Bill 1286 (2019-2020) and Senate Bill No. 101 (2021-2022), died in Senate appropriations.  
Senate Bill-1131 introduced February 16, 2022: Election workers: confidentiality. 

AUTHOR AND/OR PERMANENT CONTACT
Natasha E. Khamashta, nkhamashta@pubdef.lacounty.gov, (562) 715-3410 

RESPONSIBLE FLOOR DELEGATE
Natasha E. Khamashta 
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RESOLUTION 10-01-2022 

DIGEST 
Civil Rights: Strict Liability Compensation for Police Shootings  
Adds Government Code section 815.2.5 5 to provide compensation to families of unarmed 
decedents who died by law enforcement’s use of firearms, without proof of wrongdoing. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
Similar to Resolutions 10-01-2021, 07-02-2020, 09-03-2019, and 09-06-2018, all of which were 
disapproved. 

Reasons: 
This resolution adds Government Code section 815.2.5 to provide compensation to families of 
unarmed decedents who died by law enforcement’s use of firearms, without proof of 
wrongdoing. This resolution should be disapproved because it fails to create the strict liability it 
seeks; provides no guidance as to how the factual determination for the presumption of liability 
is made; allows multiple survivors to submit claims through different processes; sets no limits on 
the amount of compensation or attorney fees; and will not preclude state or federal litigation 
arising from the same conduct.  

Under current law, survivors of a decedent whose death was caused by law enforcement’s use of 
force must sue in state or federal court for wrongful death or violation of civil rights. They must 
establish that the use of force was negligent under state law or unreasonable under federal law. 
(See Hernandez v. City of Pomona (2009) 46 Cal.4th 491, 513-514.) In the absence of 
objectively unreasonable conduct by the police, the next of kin are not entitled to compensation. 

This resolution would mandate compensation, including attorney fees, in all cases of death due to 
firearm deployment by law enforcement, regardless of fault, where the decedent was unarmed at 
the time of the shooting and posed no threat justifying the fatal response. 

For qualified claims, either the local agency or the California Department of General Services is 
directed to negotiate the amount of compensation with the claimant. If an agreement cannot be 
reached, the claimant is then authorized to bring a state court action for an undefined “survivor’s 
compensation claim under this section.” The resolution lacks standards regarding compensation 
and sets no limit on the amount a claimant may demand or on the attorney fees that may be 
claimed. In contrast, the California Victim’s Compensation Board caps its benefits at $70,000 
and permits compensation only for out-of-pocket expenses incurred on behalf of the victim or 
claimant that have not been reimbursed by other sources. (See https://victims.ca.gov/.) Unlike a 
state survivor’s claim, the compensation provided for in the resolution does not preclude claims 
for pain and suffering. (See Code Civ. Proc., § 377.34.) Nor does the resolution require surviving 
family members to file a joint claim, creating the possibility of multiple demands arising from 
the same incident. Further, while subdivision (c) states “eligible surviving members shall receive 
compensation by the agency for their loss[,]” subdivision (j) states compensation “shall be paid 
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upon an appropriation for that purpose by the Legislature.” There is no provision for the source 
of these funds.  

While the resolution attempts to provide a fault-free remedy for some cases of fatal firearm use, 
it does not prevent lawsuits. Under subdivision (h), a claimant can always reject the 
compensation offered and sue. Even if the offer of compensation is accepted, under subdivision 
(i), claimants may still litigate entitlement “to reasonable attorney fees for assistance with 
preparing, advancing, negotiating, litigating, and securing payment of claims.” While 
subdivision (k) purports to preclude the filing of federal claims if compensation is accepted, most 
likely this would be found invalid under the supremacy clause of the federal Constitution, which 
prohibits states from applying state law that is inconsistent with federal law. (Felder v. Casey
(1988) 487 U.S. 131, 140 [Wisconsin claim requirements inapplicable to federal § 1983 actions; 
see also Williams v. Horvath (1976) 16 Cal.3d 836, 842 [same].)  

Shooting deaths of unarmed people by law enforcement is a serious matter and worthy of 
attention. While there may be merit in having some form of public compensation for firearm 
fatalities without proof of fault to avoid litigation, the resolution does not achieve this goal. 
There is also some concern that this concept could ripple out and be applied in shooting deaths 
that do not involve law enforcement.  

While this resolution has been updated from 10-01-2021 to address some of the issues noted by 
Resolutions Committee, many substantive problems with the underlying proposal remain. 
Therefore, this resolution should be disapproved. 

There are no anticipated unintended consequences of the resolution. 

There are no similar pending bills. Senate Bill No. 299 (2021-2022 Reg. Sess.) would have enabled 
survivors of those killed by police shooting to make claims on the state crime victim compensation 
fund. On September 10, 2021, the bill was ordered to the inactive file by Assembly Member Reyes.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 815.2.5, to read as follows: 

 § 815.2.5 1 
(a) This section shall be known, and may be cited as the Unarmed Decedent Agency 2 

Liability and Family Compensation Act of 2022.           3 
(b) Law enforcement firearm deployment resulting in the unnecessary death of an 4 

unarmed person shall be compensable.                                    5 
(c) Whenever a firearm deployment by an officer of a California state, city, county or city 6 

and county law enforcement agency, or by an officer of a University of California police 7 
department, a California State University police department, a California Community College 8 
police department, or a police department of a school district, or other local or regional law 9 
enforcement or public safety agency, in the course and scope of employment, results in the death 10 
of an unarmed person who did not present a threat necessitating a fatal response from law 11 
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enforcement, the eligible surviving family members shall receive compensation by the agency 12 
for their loss. 13 

(d) For purposes of this section, “eligible surviving family members” shall include a 14 
spouse or domestic partner, parents, children, and dependent relatives specified in Code of Civil 15 
Procedure Sec. 377.60.  16 

(e) an eligible surviving family member may file a compensation claim against a 17 
California law enforcement agency under this section with the Department of General services or 18 
a local or regional government agency within 6 months of receiving notice from that law 19 
enforcement agency of the family member’ s death as a result of firearm deployment by officers 20 
of the agency. 21 

(f) a compensation claim or lawsuit shall not be filed against any law enforcement agency 22 
individual employee under this section. A law enforcement agency employee shall appear on 23 
written notice at any proceeding brought under this section. 24 

(g) If the decedent was not armed with an operational, inoperational or replica firearm, 25 
nor an imminent threat of serious injury nor to the life of the officer of another person when shot 26 
by law enforcement, the claim against the agency shall be approved. 27 

(h) The Department of General Services or local or regional government agency shall 28 
negotiate a compensation amount for an approved survivor’s claim against a law enforcement 29 
agency. In state law enforcement agency cases, the Controller shall certify the negotiated 30 
compensation amount for the claimant or representative of a minor or dependent adult 31 
appointment. If a negotiated compensation amount cannot be reached, or if the claim is 32 
disapproved, the claim may proceed to state court as a survivor’s compensation claim under this 33 
section. Compensation, whether negotiated or provided by a judgment against the agency, may 34 
be paid in full or on a multi-year schedule as the claimant or representative may elect. 35 

(i) Eligible surviving family members shall be entitled to reasonable attorney fees for 36 
assistance with preparing, submitting, negotiating, litigating, and securing payment of claims. 37 

(j) Compensation for a death resulting from a state law enforcement agency firearm 38 
deployment shall be paid upon an appropriation for that purpose by the Legislature. 39 

(k), If elected, compensation under this section shall preclude additional compensation 40 
from federal claims for the same fatality41 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  National Lawyers Guild, San Francisco Bay Area Chapter 

STATEMENT OF REASONS 

The Problem: Unnecessary law enforcement firearm deaths of unarmed persons are a source of 
great concern. The California Attorney General estimates 40 such California fatalities annually. 
Such deaths are compensable under current state and federal law provided negligence, excess 
force or other wrongful individual conduct can be proven. That is often not the case. Various 
causes -- mistaken judgments, confusion, well-founded fear, panic incidents, unintentional 
firearm discharges or intentional firearm discharges in compliance with training and protocols -- 
can result in what hindsight shows are unnecessary fatalities. Adding to proof problems, in early 
2022, the Washington Post reported 81% of fatal police shootings were not accompanied with 
camera footage. Unnecessary law enforcement firearm fatalities are not reliably compensated 



10-01-2022  Page 4 of 4

and they should be. See “Wrongful death suits rarely filed; families seldom win.” Las Vegas 
Review-Journal, November 27, 2011. 

The Solution: The solution is reliable recourse to compensation for family survivors of unarmed 
persons unnecessarily fatally shot by law enforcement. The proposed agency liability statute 
authorizing survivor compensation without requiring a finding of individual law officer 
wrongdoing meets that need. Proof of an unnecessary firearm fatality is sufficient under the 
proposed statute to establish agency liability. In ambiguous cases, the proposed statute can be 
preferable to 42 U.S.C. Sec. 1983 because that federal statute requires wrongful conduct by “Any 
person.” The proposed statute gives plaintiff’s attorneys a statutory option to secure 
compensation in meritorious cases where causation or fault are ambiguous or not adequately 
provable against individuals. 

IMPACT STATEMENT 
The impact of this resolution is uncertain. However, it would make California the first state in 
the nation to accept law enforcement agency statutory liability for unnecessary firearm deaths. 
There is also a potential savings to law enforcement agencies by eliminating defense litigation 
costs and significantly reducing attorney fees for claimants.

CURRENT OR PRIOR RELATED LEGISLATION
SB 299 (Leyva) would enable police fatal shooting survivor claims to be made on the state crime 
victim compensation fund. The bill is stalled in the Assembly. There is resistance to the 
characterization of claimants as crime victims when the bill has no criminal proceedings 
requirement. 

AUTHOR AND/OR PERMANENT CONTACT
Peter Pursley, Esq., 1308 ½ Addison Street, Berkeley, CA 94702-1717; (916) 972-1722; 
peterpursley.ph.d@gmail.com  
RESPONSIBLE FLOOR DELEGATE 
Peter Pursley, Esq. 
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RESOLUTION 10-02-2022 

DIGEST 
Law Enforcement: Mandatory Reporting of All Uses of Electronic Control Weapons  
Amends Government Code section 12525.2 to require law enforcement agencies to report about 
all incidents where Electronic Control Weapons were used. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
Similar to resolution 09-05-2018, which was disapproved.  

Reasons: 
This resolution amends Government Code section 12525.2 to require law enforcement agencies 
to report about all incidents where Electronic Control Weapons were used. This resolution 
should be approved in principle because it provides additional information to the Legislature to 
determine the frequency of use, efficacy, and safety of Electronic Control Weapons, commonly 
known as tasers, resulting from their use by law enforcement.  

Current law requires law enforcement agencies to report on all incidents involving the shooting 
of a civilian or peace officer, as well as incidents where user of force caused serious bodily 
injury or death to a civilian or peace officer. (Gov’t. Code, § 12525.2, subd. (a).)  

This resolution would require additional reporting by law enforcement agencies where Electronic 
Control Weapons were used under any circumstances but serious bodily injury or death did not 
occur. It must be noted that the resolution does not accurately state the statute to be amended in 
that it contains outdated language. Specifically, the current version of this statute requires law 
enforcement agencies to report monthly, not annually (subdivision (a)); and the phrase “in its 
annual crime report issued by the department” is no longer part of this section and has been 
replaced by “through the department's OpenJustice Web portal” (subdivision (c).). 

This resolution should be approved in principle because current reporting requirements are 
insufficient. While current law requires reporting of incidents involving the use of force 
(including the use of Electronic Control Weapons) by a peace officer against a civilian that 
results in serious bodily injury or death (Gov’t. Code, § 12525.2, subd (a)(3), this information is 
insufficient to understand the frequency, efficacy, and safety of Electronic Control Weapons. 
Both manufacturer and independent studies have shown that most incidents involving Electronic 
Control Weapons appear to result in minor to no injuries. For example, a review by the Wake 
Forest University Medical Center found that of 1,201 incidents reviewed involving Electronic 
Control Weapons, 99.7% of suspects had minor or no injuries and therefore would not be 
reported under current law. (Bozeman, et al., Safety and Injury Profile of Conducted Electrical 
Weapons Used by Law Enforcement Officers Against Criminal Suspects, Annals of Emergency 
Medicine (2009) vol. 53, Iss. 4, pp. 480-489.)  It is also possible for injuries to later occur from 
the use of Electronic Control Weapons, especially when used against pregnant women. By 
requiring this additional information to be reported, data concerning the efficacy and safety of 
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Electronic Control Weapons can be better understood. This resolution provides clarity to the 
overall safety and effectiveness of Electronic Control Weapons, as their use has become more 
common despite concern as to their overall safety.  

This section was recently amended to require monthly reports by law enforcement agencies 
instead of the annual reports previously required. (CA Ass. Bill No. 48 (2021-2022 Reg. Sess.) 

A pending bill seeks to amend this section to further require in any reporting whether the 
individual had an intellectual, developmental, physical, or mental disability. (CA Sen. Bill No. 
882 (2021-2022 Reg. Sess.)  The bill has been placed on suspense file by the Senate 
Appropriations Committee. 

Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 12525.2 to read as follows: 

§ 12525.2 1 
(a) Beginning January 1, 2023, Eeach law enforcement agency shall annually furnish to 2 

the 3 
Department of Justice, in a manner defined and prescribed by the Attorney General, a 4 

report of 5 
all instances when a peace officer employed by that agency is involved in any of the 6 

following: 7 
(1) An incident involving the shooting of a civilian by a peace officer. 8 
(2) An incident involving the shooting of a peace officer by a civilian. 9 
(3) An incident in which the use of force by a peace officer against a civilian result in 10 

serious bodily injury or death. 11 
(4) An incident in which use of force by a civilian against a peace officer results in 12 

serious bodily injury or death. 13 
(5) All incidents in which an Electronic Control Weapon (ECW) was used whether or not 14 

the person was injured or killed or there was subsequent use of another weapon. 15 
(b) For each incident reported under subdivision (a), the information reported to the 16 

Department of Justice shall include, but not be limited to, all of the following: 17 
(1) The gender, race, and age of each individual who was shocked, shot, injured, or 18 

killed. 19 
(2) The date, time, and location of the incident. 20 
(3) Whether the civilian was armed, and, if so, the type of weapon. 21 
(4) The type of force used against the officer, the civilian, or both, including the types of 22 

weapons used. 23 
(5) The number of officers involved in the incident. 24 
(6) The number of civilians involved in the incident. 25 
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(7) A brief description regarding the circumstances surrounding the incident, which may 26 
include the nature of injuries to officers and civilians and perceptions on behavior or mental 27 
disorders. 28 

(8) Additional reporting required for ECW use includes: the number and length of 29 
shocks, the number of officers firing ECWs, whether the ECW was successful in stopping the 30 
threat, whether there was subsequent use of another weapon, and any death or injuries after the 31 
ECW was deployed. 32 

(c) Each year, the Department of Justice shall include a summary of information 33 
contained in the reports received pursuant to subdivision (a) in its annual crime report issued by 34 
the department pursuant to Section 13010 of the Penal Code. This information shall be classified 35 
according to the reporting law enforcement jurisdiction. In cases involving a peace officer who is 36 
injured or killed, the report shall list the officer’s employing jurisdiction and the jurisdiction 37 
where the injury or death occurred, if they are not the same. This subdivision does not authorize 38 
the release to the public of the badge number or other unique identifying information of the 39 
peace officer involved. 40 

(d) For purposes of this section, “serious bodily injury” means a bodily injury that 41 
involves a substantial risk of death, unconsciousness, protracted and obvious disfigurement, or 42 
protracted loss or impairment of the function of a bodily member or organ. 43 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter 

STATEMENT OF REASONS 

The Problem: ECWs are hand-held weapons that fire two projectiles from a range of seven to 15 
feet and use 50,000 volt shocks to induce temporary paralysis. ECWs are purportedly used by 
police throughout California as an alternative to lethal force. Despite the assertion that ECWs are 
a safe alternative to lethal force,many incidents have resulted in serious injury ordeath. There 
were four deaths after ECW deployment in San Mateo County alone in the past year. Despite the 
assertion that ECWs are safe, the manufacturer has continually revised its warnings restricting 
use.  A recent article published by Reuters discusses the 1,028 deaths since 2000 involving 
ECWs and warns, “Nearly 80 percent of the population could fit into one of the higher risk 
groups identified by Taser’s maker. ...”(https://www.reuters.com/investigates/special-report/usa-
taser-vulnerable/) Many incidents of ECW use show police deploying the weapons to control 
verbally resisting orotherwise non-compliant individuals in situations justifying only minimal 
force, many timescausing serious injury or death.  

In spite of the dangers of ECWs there are no statewide regulations regarding use. Collection data 
on use of ECWs will provide needed facts to inform development of statewide ECW regulations. 
The Solution: The National Lawyers Guild urges the Conference to ask the California 
Legislature to enact legislation that establishes mandatory reporting under §12525.2 of the 
California Government of all incidents in which ECW’s are used, tracking the number and length 
of shocks, the number of officers firing ECWs in the incident, the race of the person shocked, 
whether there were mental health issues involved, the threat to the officer, whether the ECW was 
successful in stopping the threat, whether there was subsequent use of another weapon, and any 
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death or injuries after the ECW was deployed caused by the ECW, a subsequent use of force, or 
any health or physical problems of the person shocked. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 

CURRENT OR PRIOR RELATED LEGISLATION 
None known. 

AUTHOR AND/OR PERMANENT CONTACT 
Richard P. Koch, 268 Bush Street, Suite 3237, San Francisco, CA 94104, voice 415-397-1060, 
fax 415-397-3077, email: rpkoch1@sbglobal.net 

RESPONSIBLE FLOOR DELEGATE 
Richard P. Koch 
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RESOLUTION 10-03-2022 

DIGEST 
Evidence Tampering: Felony and Inference Based on Interference with Police Body Camera 
Amends Penal Code section 141 to create a felony for preventing a body camera from recording 
and an inference of misconduct from the unexplained lack of body camera footage  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
Similar to 02-03-2021, which was approved in principle 

Reasons: 
This resolution Amends Penal Code section 141 to create a felony for preventing a body camera 
from recording and an inference of misconduct from the unexplained lack of body camera 
footage. The resolution should be disapproved because it imposes a criminal penalty for failure 
to act without a corresponding legal duty to act, and because the jury inference provision is 
unduly vague. 

California does not currently require peace officers to use body-worn cameras while on duty. It 
is a felony for a peace officer to “knowingly, willfully, intentionally, and wrongfully” alter or 
modify any digital image or video recording, if such alteration or modification is done with the 
specific intent that either (1) it will result in a person being charged with a crime or (2) the digital 
image or video recording will be concealed, destroyed, or fraudulently represented as the original 
evidence. (Penal Code § 141, subd. (b).) Existing law thus addresses changes to or deletions of 
images or video captured by body worn cameras—assuming the images or video have been 
captured. However, existing law does not address acts or omissions that prevent a digital image 
or video recording from being accurately captured by a body worn camera in the first place. 

This resolution attempts to address the problem of peace officers preventing their body worn 
cameras from making accurate recordings. First, it expands the actus reus of the offense, to 
include a peace officer (1) intentionally causing their own or another peace officer’s body worn 
camera to have an unclear image or sound; (2) intentionally causing their own or another peace 
officer’s body worn camera not to function; or (3) intentionally failing to turn on their own body 
worn camera. Second, it expands the mens rea of the offense, to include an intent that the action 
(or inaction, in the case of failing to turn on the body worn camera) will conceal the misconduct 
of the officer. Third, it creates an inference for a jury that any peace officer involved in a “use of 
force event” who fails to produce body worn camera footage or an excuse for failing to provide it 
is presumed to be engaged in “misconduct.” 

The resolution’s expansion of the actus reus to include intentional acts preventing body worn 
camera footage makes good sense, and should be adopted. Without further changes to the law, 
however, the actus reus cannot be expanded to include a failure to activate a body worn camera. 
“[W]hen an individual’s criminal liability is based on the failure to act, it is well established that 
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he or she must first be under an existing legal duty to take positive action.” (People v. Heitzman
(1994) 9 Cal.4th 189, 197.) “When a criminal statute does not set forth a legal duty to act by its 
express terms, liability for a failure to act must be premised on the existence of a duty found 
elsewhere.” (Id. at p. 198.) The source of this duty can be found in other statutes, or in the 
common law. (Ibid.) No statute or case law imposes a duty on peace officers in California to use 
a body worn camera, even if one is provided to them. Without such a legal duty, the resolution 
cannot impose a criminal penalty for failure to act. 

The jury inference section of the resolution suffers from vagueness regarding both procedure and 
substance. The inference is triggered by a “use of force event,” but it is not clear whether a court 
would need to make an initial factual finding that a case involved such an event. If such a finding 
is required, the lack of a definition of “use of force event” would make this a difficult 
determination. The resolution also does not make clear whether the presumption at issue is 
permissive or mandatory, or whether it affects the burden of proof or only the burden of 
production. Finally, the substance of the instruction is vague, as the term “misconduct” is not 
defined. If the intent is to create an inference that the use of force was unjustified, language to 
that effect would be preferable to the more generic “misconduct,” which likely includes other 
kinds of conduct that are not necessarily implied in every unexplained use of force. 

Accordingly, the resolution should be disapproved. 

If the actus reus and inference issues could be resolved, there are amendments that should be 
made to the mens rea provision in order to achieve the purpose of the resolution. Specifically, the 
resolution appears to limit the new mens rea category to conduct designed to conceal the peace 
officer’s own misconduct. This should be expanded to include conduct designed to conceal the 
misconduct of any peace officer. The phrase “with the specific intent” should also be repeated at 
the beginning of the new mens rea provision, in order to maintain parallelism with the two other 
existing mens rea options. 

There are no similar pending bills, nor any in the last three years. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 141, to read as follows:  

§ 141  1 

(a) Except as provided in subdivisions (b) and (c), a person who knowingly, willfully, 2 

intentionally, and wrongfully alters, modifies, plants, places, manufactures, conceals, or moves 3 

any physical matter, digital image, or video recording, with the specific intent that the action will 4 

result in a person being charged with a crime or with the specific intent that the physical matter 5 

will be wrongfully produced as genuine or true upon a trial, proceeding, or inquiry, is guilty of a 6 

misdemeanor.  7 

(b) A peace officer who knowingly, willfully, intentionally, and wrongfully alters, 8 

modifies, plants, places, manufactures, conceals, or moves any physical matter, digital image, or 9 
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video recording, or causes a peace officer’s body worn camera to have an unclear image(s) 10 

and/or sound(s), or not to function, or intentionally fails to turn on his or her body worn camera, 11 

with the specific intent that such action or inaction will result in a person being charged with a 12 

crime or with the specific intent that the physical matter, digital image, or video recording will 13 

be concealed or destroyed, or fraudulently represented as the original evidence upon a trial, 14 

proceeding, or inquiry, or that the action or inaction will conceal the misconduct of the officer, is 15 

guilty of a felony punishable by two, three, or five years in the state prison. 16 

(c) A peace officer, who fails to produce body worn evidence or evidence that his or her 17 

body worn camera was malfunctioning or unavailable at the time of an use of force event, shall 18 

be presumed to be engaged in misconduct and the jury shall be so instructed.19 

(d) (c) A prosecuting attorney who intentionally and in bad faith alters, modifies, or 20 

withholds any physical matter, digital image, video recording, or relevant exculpatory material or 21 

information, knowing that it is relevant and material to the outcome of the case, with the specific 22 

intent that the physical matter, digital image, video recording, or relevant exculpatory material or 23 

information will be concealed or destroyed, or fraudulently represented as the original evidence 24 

upon a trial, proceeding, or inquiry, is guilty of a felony punishable by imprisonment pursuant to 25 

subdivision (h) of Section 1170 for 16 months, or two or three years.  26 

(e) (d)This section does not preclude prosecution under both this section and any other 27 

law.28 

(Proposed new language underlined; language to be deleted stricken)  

PROPONENT:  Michele Anderson, Holy Parker, Renee Sanders, Margo Bouchet, Ashley Bobo, 
Beverly Williams, Christina Adams, Amy Proctov, Emily Dixon, Shaun Dabby Jacobs 

STATEMENT OF REASONS 

The Problem:  The use of deadly force against unarmed individual, in particular men from 
diverse populations, is on the rise.  Statistical data suggest that the use of body worn cameras will 
reduce aggression, the use of deadly force and civilian complaints. However, avoiding the 
capture or recording of any of acts misconduct or brutality can be avoided by simply choosing 
when to turn on or off the camera.    

The Solution:  This resolution would clarify that it is evidence tampering if a peace officer 
knowingly causes his or her body camera to have unclear images or sound, or if a peace officer 
causes his or her body camera not to work or intentionally fails to turn on his body worn camera 
or turns off his body worn camera during to avoid capturing evidence of misconduct.  This would 
strengthen and protect the integrity of enforcement operations and criminal prosecutions.   
Officers wearing body cameras would be less aggressive, more respectful when they interact 
with the public and will be reluctant to use unnecessary force.  This resolution would also 
establish a rebuttable presumption that the officer was engaged in misconduct, unless he can 
prove that his body camera was malfunctioning or not working at the time of use of force event.  
It would also strengthen policies regarding the maintenance and use of body worn cameras.  
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IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   

CURRENT OR PRIOR RELATED LEGISLATION
None  

AUTHOR AND/OR PERMANENT CONTACT
Michele B. Anderson  (562)243-6407 100 Ocean Gate #510 Long Beach, CA  90802   
Micheleanderson535@msn.com  

RESPONSIBLE FLOOR DELEGATE:   
Michele B. Anderson 
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RESOLUTION 11-01-2022 

DIGEST 
Vehicle Code: Elimination of Failure to Complete Traffic School as a Crime 
This resolution amends Vehicle Code section 42005 to remove a provision making the failure to 
complete traffic school a misdemeanor. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  

History: 
Similar to Resolution 09-04-2018, which was approved as amended. 

Reasons: 
This resolution amends Vehicle Code section 42005 to remove a provision making the failure to 
complete traffic school a misdemeanor. This resolution should be disapproved because the 
resolution does not provide an alternative sanction in the absence of a misdemeanor and a 
misdemeanor is virtually never changed in actual practice. 

Under current law, Vehicle Code section 42005 permits a person to avoid having a traffic ticket 
added to their driving record by completing driving school. However, the statute also provides 
that the failure to complete the traffic school is a misdemeanor. 

This resolution would change current law to eliminate a criminal penalty for the failure to 
complete traffic school. 

This resolution should be disapproved because it doesn’t provide what sanction would be applied 
in the absence of the misdemeanor penalty. In other words, the resolution doesn’t provide for the 
imposition of a fine or any other penalty. It therefore isn’t clear what penalty would result from 
failing to complete traffic school. Additionally, if the statutory language is deleted as suggested, 
the result could be prosecution for contempt of court for failing to complete traffic school as 
ordered by the court, opening the door for prosecution for an even more serious crime.  

Therefore, this resolution should be disapproved. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 42005, to read as follows: 

§ 42005 1 
(a) Except as otherwise provided in this section, after a deposit of the fee under Section 2 

42007 or bail, a plea of guilty or no contest, or a conviction, a court may order or permit a person 3 
who holds a noncommercial class C, class M1, or class M2 driver’s license who pleads guilty or 4 
who pleads no contest or who is convicted of a traffic offense to attend a traffic violator school 5 
licensed pursuant to Chapter 1.5 (commencing with Section 11200) of Division 5. 6 
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(b) To the extent the court is in conformance with Title 49 of the Code of Federal 7 
Regulations, and except as otherwise provided in this section, the court may, after deposit of the 8 
fee under Section 42007 or bail, order or permit a person who holds a class A, class B, or 9 
commercial class C driver’s license, who pleads guilty or no contest or is convicted of a traffic 10 
offense, to complete a course of instruction at a licensed traffic violator school if the person was 11 
operating a vehicle requiring only a class C license, or a class M license. The court may not order 12 
that the record of conviction be kept confidential. However, the conviction shall not be added to 13 
a violation point count for purposes of determining whether a driver is presumed to be a 14 
negligent operator under Section 12810.5. 15 

(c) The court shall not order that a conviction of an offense be kept confidential 16 
according to Section 1808.7, order or permit avoidance of consideration of violation point counts 17 
under subdivision (b), or permit a person, regardless of the driver’s license class, to complete a 18 
program at a licensed traffic violator school in lieu of adjudicating an offense if any of the 19 
following applies to the offense: 20 

(1) It occurred in a commercial motor vehicle, as defined in subdivision (b) of Section 21 
15210. 22 

(2) Is a violation of Section 20001, 20002, 23103, 23104, 23105, 23140, 23152, or 23 
23153, or of Section 23103, as specified in Section 23103.5. 24 

(3) It is a violation described in subdivision (d) or (e) of Section 12810. 25 
(d) A person ordered to attend a traffic violator school pursuant to subdivision (a) or (b) 26 

may choose the traffic violator school the person will attend. The court shall provide to each 27 
person subject to that order or referral the department’s current list of licensed traffic violator 28 
schools. 29 

(e) A person who willfully fails to comply with a court order to attend traffic violator 30 
school is guilty of a misdemeanor.31 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association. 

STATEMENT OF REASONS 

The Problem:  The benefit of traffic school is that the traffic violation does not appear on a 
person’s driving record, thus not causing insurance to increase.  It is startling that when a person 
fails to complete traffic school the person can be charged with a misdemeanor!  Really, putting a 
person with a speeding ticket in jail for up to six months for not completing school?  
Unconscionable. 

The Solution:  This resolution eliminates the possibility of a misdemeanor prosecution for failing 
to complete traffic school, which is a ridiculous punishment.  The punishment is the impact upon 
the license (negligent driving points) plus increased insurance costs.     

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule. 

CURRENT OR PRIOR RELATED LEGISLATION 
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None known.  Similar to 2018 LACBA resolution that also eliminated the need to pay the traffic 
infraction fine. 

AUTHOR AND/OR PERMANENT CONTACT
Mark Harvis, Los Angeles County Public Defender, 320 W. Temple Ste 590, Los Angeles, CA 
90012 213 974-3066, mharvis@pubdef.lacounty.gov

RESPONSIBLE FLOOR DELEGATE
Mark Harvis  
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RESOLUTION 11-02-2022 

DIGEST 
Firearms: Reporting a Lost or Stolen Frame or Receiver 
Amends Penal Code section 16520 to require the reporting of a lost or stolen frame or receiver. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code section 16520 to require the reporting of a lost or stolen 
frame or receiver. This resolution should be approved in principle as frames and receivers, 
although not functional firearms in and of themselves, are subject to registration under California 
law. 

A frame or receiver is “[t]hat part of a firearm which provides housing for the hammer, bolt or 
breechblock, and firing mechanism, and which is usually threaded at its forward portion to 
receive the barrel.” (27 C.F.R. § 478.11.) “‘Frame’ means the receiver of a pistol.” (Cal. Code 
Regs., tit. 11, § 5471, subd. (u).) Existing firearm licensing and registration requirements govern 
manufacturers of frames and receivers by defining “firearm” to include the “frame or receiver.”  
(See, e.g., Pen. Code, §§ 16520, 26500, 29180.) 

This resolution would impose an affirmative duty on an owner of a frame or receiver to file a 
police report when the frame or receiver is lost or stolen or when it is recovered. (See Pen. Code, 
§ 25250) An owner’s failure to do so would be an infraction for a first or second violation, or a 
six-month misdemeanor on a third or subsequent violation. (See Pen. Code, § 25265.)  

Since frames and receivers must be registered in the same manner as fully-functional firearms, it 
would be consistent to treat them similarly when lost or stolen. 

Subsequent to this resolution, Penal Code section 16520 was amended by the enactment of 
Assembly Bill No. 1057 (2021-2022), which expanded the definition of a firearm, for the 
purpose of specified violence and domestic violence restraining order provisions, to include a 
frame or receiver of the weapon or a firearm precursor part. 

Therefore, this resolution should be approved in principle. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 16520, to read as follows: 
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§ 16520 1 
(a) As used in this part, “firearm” means a device, designed to be used as a weapon, from 2 

which is expelled through a barrel, a projectile by the force of an explosion or other form of 3 
combustion. 4 

(b) As used in the following provisions, “firearm” includes the frame or receiver of the 5 
weapon: 6 

(1) Section 16550. 7 
(2) Section 16730. 8 
(3) Section 16960. 9 
(4) Section 16990. 10 
(5) Section 17070. 11 
(6) Section 17310. 12 
(7) Sections 25250 to 25275, inclusive 13 
(7) (8) Sections 26500 to 26588, inclusive. 14 
(8) (9) Sections 26600 to 27140, inclusive. 15 
(9) (10) Sections 27400 to 28000, inclusive. 16 
(10) (11) Section 28100. 17 
(11) (12) Sections 28400 to 28415, inclusive. 18 
(12) (13) Sections 29010 to 29150, inclusive. 19 
(13) (14) Section 29180 20 
(14) (15) Sections 29610 to 29750, inclusive. 21 
(15) (16) Sections 29800 to 29905, inclusive. 22 
(16) (17) Sections 30150 to 30165, inclusive. 23 
(17) (18) Section 31615. 24 
(18) (19) Sections 31705 to 31830, inclusive. 25 
(19) (20) Sections 34355 to 34370, inclusive. 26 
(20) (21) Sections 8100, 8101, and 8103 of the Welfare and Institutions Code. 27 
(c) As used in the following provisions, “firearm” also includes a rocket, rocket propelled 28 

projectile launcher, or similar device containing an explosive or incendiary material, whether or 29 
not the device is designed for emergency or distress signaling purposes: 30 

(1) Section 16750. 31 
(2) Subdivision (b) of Section 16840. 32 
(3) Section 25400. 33 
(4) Sections 25850 to 26025, inclusive. 34 
(5) Subdivisions (a), (b), and (c) of Section 26030. 35 
(6) Sections 26035 to 26055, inclusive. 36 
(d) As used in the following provisions, “firearm” does not include an unloaded antique 37 

firearm: 38 
(1) Section 16730. 39 
(2) Section 16550. 40 
(3) Section 16960. 41 
(4) Section 17310. 42 
(5) Division 4.5 (commencing with Section 25250) of Title 4.43 
(5) (6) Chapter 6 (commencing with Section 26350) of Division 5 of Title 4. 44 
(6) (7) Chapter 7 (commencing with Section 26400) of Division 5 of Title 4. 45 
(7) (8) Sections 26500 to 26588, inclusive. 46 
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(8) (9) Sections 26700 to 26915, inclusive. 47 
(9) (10) Section 27510. 48 
(10) (11) Section 27530. 49 
(11) (12) Section 27540. 50 
(12) (13) Section 27545. 51 
(13) (14) Sections 27555 to 27585, inclusive. 52 
(14) (15) Sections 29010 to 29150, inclusive. 53 
(15) (16) Section 25135. 54 
(16) (17) Section 29180 55 
(e) As used in Sections 34005 and 34010, “firearm” does not include a destructive device. 56 
(f) As used in Sections 17280 and 24680, “firearm” has the same meaning as in Section 57 

922 of Title 18 of the United States Code. 58 
(g) As used in Sections 29010 to 29150, inclusive, “firearm” includes the unfinished 59 

frame or receiver of a weapon that can be readily converted to the functional condition of a 60 
finished frame or receiver. 61 

(h) This section shall become inoperative on July 1, 2022, and, as of January 1, 2023, is 62 
repealed.63 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Since passage of Proposition 63 in 2016, reporting a lost or stolen handgun is now 
required for gun owners. However, Proposition 63 failed to include some housekeeping edits to 
the Penal Code consistent with its requirements. 

The Solution: This resolution implements housekeeping changes to ensure the Penal Code is 
properly updated regarding the mandatory reporting of stolen guns, by including the sections in 
the firearms definition. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
SB 61 (2019), SB 299 (2013), SB 1366 (2012), AB 334 (2007), AB 86 (2006), SB 59 (2006), 
AB 1203 (2004), AB 131 (1997). 

AUTHOR AND/OR PERMANENT CONTACT 
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 

RESPONSIBLE FLOOR DELEGATE 
Ben Rudin 
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RESOLUTION 11-03-2022 

DIGEST 
Law Enforcement: Requiring Body-worn Cameras for All Peace Officers 
Adds Penal Code section 832.20 to require all peace officers to wear body-worn cameras. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution adds Penal Code section 832.20 to require all peace officers to wear body-worn 
cameras. This resolution should be disapproved because a one-size-fits-all requirement that is not 
narrowly-tailored and has no exceptions is wasteful and creates risks to privacy and safety. 

In many cases, body-worn cameras can improve transparency in criminal investigations and 
interactions with members of the public. Existing law requires law enforcement agencies that 
acquire body-worn cameras to implement best practices in the downloading and storage of 
recordings. (See Pen. Code, § 832.18.) But California does not mandate the use of body-worn 
cameras, leaving it up to each department based on available resources, investigative needs, and 
local support. Body-worn cameras are not cheap and require long-term data storage. costing 
between $1,221 and $3,219 per year for each officer. (Williams, et al., Body-Worn Cameras in 
Policing: Benefits and Costs (Mar. 2021) Becker Friedman Institute at the University of 
Chicago, https://bfi.uchicago.edu/wp-content/uploads/2021/04/BFI_WP_2021-38.pdf.) 

Under existing law, peace officers include museum security, investigators of the Dental Board of 
California, investigators of the California Horse Racing Board, and investigators of the office of 
the Secretary of State who do not even carry firearms. (See Pen. Code, § 830.3) It does not make 
fiscal sense to require every peace officer, regardless of their agency, role, or assignment, to 
wear body-worn cameras, with the attendant costs of training, accessories, and long-term data 
storage solutions. In many police departments, peace officers in administrative assignments do 
not go out on patrol or participate in criminal investigations. Computer forensic investigators do 
not interact with the general public and have no need to electronically record their review of 
electronic evidence. Likewise, peace officers in undercover roles could not do their job safely if 
they were required to wear body-worn cameras. 

In addition to being overbroad, a blanket requirement for body-worn cameras for every peace 
officer would impose a state-funded mandate on local agencies, requiring the state to reimburse 
the costs related to purchasing body-worn cameras, providing training, and storing the data, on 
an ongoing basis. (See Cal. Const., art. XIII B, § 6.) 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be disapproved. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code section 832.20, to read as follows: 

 § 832.20 1 
(a) All state and local peace officer agencies, shall implement the use of body-worn 2 

cameras for all peace officers. 3 
(b) All state and local peace officer agencies shall develop policies and procedures for the 4 

use of body-worn cameras. The agencies shall promulgate the policies and procedures within 5 
sixty (60) days of the effective date of this act.6 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT: San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Every dispute has three sides: my side, your side, and the truth. Body cameras 
worn by peace officers are a means of getting to the truth in any administrative, civil, or criminal 
dispute. The problem is many peace officers, especially correctional officers, are not wearing 
body cameras. Without video and auditory evidence, the truth is much harder to discern. 

The Solution: This resolution requires all peace officers, without exception, to wear body 
cameras. These cameras not only serve as a means of realizing the truth, but serve as a deterrent 
against misconduct by officers and everyone else; by knowing what they do as or to a peace 
officer will be recorded and not one word against another, they will be less likely to aggress. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
AB 65 (2015), AB 66 (2015), AB 69 (2015), AB 93 (2015), AB 112 (2015), AB 1246 (2015), 
AB 1860 (2016), AB 1940 (2016), AB 1957 (2016), SB 175 (2015), SB 424 (2015), SB 85 
(2015), SB 195 (2015), AB 1953 (2016), AB 459 (2017), AB 748 (2018), AB 1069 (2019), AB 
1215 (2019), AB 17 (2021), SB 2 (2021). 

AUTHOR AND/OR PERMANENT CONTACT
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 

RESPONSIBLE FLOOR DELEGATE
Ben Rudin 
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RESOLUTION 11-04-2022 

DIGEST 
Medical Cannabis: Definition of Primary Caregiver 
Amends Health and Safety Code section 11362.7 to expand the definition of a primary caregiver 
authorized to obtain medical cannabis on behalf of a patient.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Health and Safety Code section 11362.7 to expand the definition of a 
primary caregiver authorized to obtain medical cannabis on behalf of a patient. This resolution 
should be disapproved because current law provides sufficient guidelines and access to primary 
caregivers who are able to obtain medical cannabis on behalf of a patient.  

Current law allows a primary caregiver to obtain medical cannabis on behalf of a qualified 
patient. (Health & Saf. Code, § 11362.765(b)(2).) A “qualified patient” is a person entitled to 
medical cannabis but does not have an identification card. (Health & Saf. Code, § 11362.7(f).) A 
“primary caregiver” is defined as an individual designated by a qualified patient and is limited to 
an individual who resides in the same city or county if the person is designated as a primary 
caregiver for more than one cannabis patient. (Health & Saf. Code, § 11362.7(d)(2).) The 
limitation of living in the same city or county with the cannabis patient does not apply if the 
person is not designated as a primary caregiver by more than one cannabis patient. (Health & 
Saf. Code, § 11362.7(d)(3).) 

This resolution would allow a person to qualify as a primary caregiver for more than one 
cannabis patient, even if the person lives outside of the city or county of the medical cannabis 
patient, if the primary caregiver resides within 25 miles of the cannabis patient. 

This resolution should be disapproved because the legislature has already provided a mechanism 
for a cannabis patient to designate a primary caregiver to obtain medical cannabis on the 
patient’s behalf. The city or county residence restriction for individuals who are designated as 
primary caregivers for multiple patients is a reasonable restriction to avoid the problem of 
primary caregiver designations for an excessive number of patients. Adding a 25-mile distance 
from the patient option would add confusion and would require unnecessary steps for proving the 
primary caregiver’s residence distance from the patient. This is unnecessary because there is 
already reasonable access for a primary caregiver to obtain medical cannabis for a cannabis 
patient. 

There are no anticipated unintended consequences of the resolution.  

There are no similar pending bills, nor any in the last three years. 
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Therefore, this resolution should be disapproved. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code section 11362.7, to read as follows: 

§ 11362.7 1 
For purposes of this article, the following definitions shall apply: 2 
(a)  “Attending physician” means an individual who possesses a license in good standing 3 

to practice medicine, podiatry or osteopathy issued by the Medical Board of California the 4 
California Board of Podiatric Medicine, or the Osteopathic Medical Board of California, and 5 
who has taken responsibility for an aspect of the medical care, treatment, diagnosis, counseling, 6 
or referral of a patient and who has conducted a medical examination of that patient before 7 
recording in the patient’s medical record the physician’s assessment of whether the patient has a 8 
serious medical condition and whether the medical use of cannabis is appropriate.  9 

(b) “Department” means the State Department of Public Health.  10 
(c) “Person with an identification card” means an individual who is a qualified patient 11 

who has applied for and received a valid identification card pursuant to this article.  12 
(d) “Primary caregiver” means the individual, designated by a qualified patient who has 13 

consistently assumed responsibility for the housing, health, or safety of that patient, and may 14 
include any of the following:  15 

(1)  In a case in which a qualified patient or person with an identification card receives 16 
medical care or supportive services, or both, from a clinic licensed pursuant to Chapter 1 17 
(commencing with Section 1200) of Division 2, a health care facility licensed pursuant to 18 
Chapter 2 (commencing with Section 1250) of Division 2, a residential care facility for persons 19 
with chronic life-threatening illness licensed pursuant to Chapter 3.01 (commencing with Section 20 
1568.01) of Division 2, a residential care facility for the elderly licensed pursuant to Chapter 3.2 21 
(commencing with Section 1569) of Division 2, a hospice, or a home health agency licensed 22 
pursuant to Chapter 8 (commencing with Section 1725) of Division 2, the owner or operator, or 23 
no more than three employees who are designated by the owner or operator, of the clinic, 24 
facility, hospice, or home health agency, if designated as a primary caregiver by that qualified 25 
patient or person with an identification card.  26 

(2)  An individual who has been designated as a primary caregiver by more than one 27 
qualified patient or person with an identification card, if every qualified patient or person with an 28 
identification card who has designated that individual as a primary caregiver resides in the same 29 
city or county as the primary caregiver or resides 25 miles or fewer from the primary caregiver.  30 

(3)  An individual who has been designated as a primary caregiver by a qualified patient 31 
or person with an identification card who resides in a city or county other than that of the 32 
primary caregiver or resides greater than 25 miles from the primary caregiver, if the individual 33 
has not been designated as a primary caregiver by any other qualified patient or person with an 34 
identification card.  35 

(e)  A primary caregiver shall be at least 18 years of age, unless the primary caregiver is 36 
the parent of a minor child who is a qualified patient or a person with an identification card or 37 
the primary caregiver is a person otherwise entitled to make medical decisions under state law 38 
pursuant to Section 6922, 7002, 7050, or 7120 of the Family Code.  39 
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(f) “Qualified patient” means a person who is entitled to the protections of Section 40 
11362.5, but who does not have an identification card issued pursuant to this article.  41 

(g) “Identification card” means a document issued by the department that identifies a 42 
person authorized to engage in the medical use of cannabis and the person’s designated primary 43 
caregiver, if any.  44 

(h) “Serious medical condition” means all of the following medical conditions:  45 
(1)  Acquired immune deficiency syndrome (AIDS).  46 
(2)  Anorexia.  47 
(3)  Arthritis.  48 
(4)  Cachexia.  49 
(5)  Cancer.  50 
(6)  Chronic pain.  51 
(7)  Glaucoma.  52 
(8)  Migraine.  53 
(9)  Persistent muscle spasms, including, but not limited to, spasms associated with 54 

multiple sclerosis.  55 
(10)  Seizures, including, but not limited to, seizures associated with epilepsy.  56 
(11)  Severe nausea.  57 
(12)  Any other chronic or persistent medical symptom that either:  58 
(A)  Substantially limits the ability of the person to conduct one or more major life 59 

activities as defined in the Americans with Disabilities Act of 1990 (Public Law 101-336).  60 
(B)  If not alleviated, may cause serious harm to the patient’s safety or physical or mental 61 

health.  62 
(i) “Written documentation” means accurate reproductions of those portions of a patient’s 63 

medical records that have been created by the attending physician, that contain the information 64 
required by paragraph (2) of subdivision (a) of Section 11362.715, and that the patient may 65 
submit as part of an application for an identification card.66 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Current law limits primary caregivers to patients who need medical cannabis to 
living in the same county as the patient. Someone may live on the outskirts of a county and know 
someone who lives close by in an adjacent county, but such person is ineligible to be the 
person’s primary caregiver. 

The Solution: This resolution expands the eligibility of primary caregivers by permitting them to 
live within 25 miles of the patient, rather than just the same county. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.
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CURRENT OR PRIOR RELATED LEGISLATION 
SB 1494 (2004) 

AUTHOR AND/OR PERMANENT CONTACT
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com 

RESPONSIBLE FLOOR DELEGATE
Ben Rudin 
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RESOLUTION 11-05-2022 

DIGEST 
Concealed Carry Permits: Exceptions for Partially Concealed Firearms 
Amends Business and Professions Code section 7583.37 and Penal Code section 25400 to 
provide exceptions to concealed carry permits for partially concealed firearms.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Business and Professions Code section 7583.37 and Penal Code section 
25400 to provide exceptions to concealed carry permits for partially concealed firearms. This 
resolution should be disapproved because (a) it creates an unclear standard; and (b) allowing 
security guards to carry partially concealed firearms without a concealed carry permit, and 
exempting anyone carrying a partially concealed firearm without a concealed carry permit from 
criminal liability is at odds with public safety. 

Carrying a loaded firearm in public is typically a misdemeanor in California under Penal Code 
section 25850(c)(7). However, this Penal Code section does not apply to security guards who 
have been issued a certificate by the Department of Consumer Affairs showing they have 
completed a course in carrying and use of firearms and training. (Pen. Code, §§ 26030(a)(7) and 
(d).) To carry firearms on the job, security guards must obtain a Bureau of Security and 
Investigative Services (hereinafter “BSIS”) license. BSIS issues Firearms Permits – a Firearms 
Qualification Card, or an Exposed Firearm Permit. (See
https://www.bsis.ca.gov/forms_pubs/fire_fact.shtml.) A security guard with a Firearms 
Qualification Card may only carry a firearm capable of being concealed if that person also
complies with Penal Code section 26150. (Bus. & Prof. Code § 7542(c).) Penal Code section 
26150 requires security guards to obtain a license from the sheriff of the county to carry a 
concealed firearm by showing they are of good moral character, good cause exists for the 
license, the applicant is a resident or employed in the county and the applicant finished a 
specified training course. (Pen. Code § 26150.) However, the recent United States Supreme 
Court’s decision N.Y. State Rifle & Pistol Ass’n v. Bruen (2022) 142 S. Ct. 2111 [2022 U.S. 
Lexis 3055, 2022 WL 2251305] will likely nullify the moral character and good cause 
requirements of Penal Code section 26150. Meanwhile, Penal Code section 25400 makes it a 
crime to carry a concealed firearm on your person or in a vehicle, but exempts firearms carried 
openly in a belt holster from concealed firearm criminal liability. (Pen. Code § 25400(a)(1)-(3), 
(b).)  

This resolution changes Business and Professions Code section 7583.37 to allow security guards 
to carry partially covered firearms openly in belt holsters without obtaining a concealed carry 
permit as long as the nature of the firearm is readily apparent. It also changes Penal Code section 
25400 to exempt partially covered firearms worn openly in belt holsters from concealed firearm 
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criminal liability, as long as the nature of the firearm is readily apparent. Regardless of whether a 
security guard or general member of the public carries a partially concealed firearm, the purpose 
for regulating the carrying of concealed firearms is to promote safety in public spaces and to 
reduce the chance of disagreements that result in lethal violence. (Garber v. Superior Court
(2010) 184 Cal.App.4th 724 [citing People v. Melton (1988) 206 Cal.App.3d 580, 589.) Carrying 
a concealed firearm permits an individual access to the firearm but impedes others from 
detecting its presence which poses an imminent threat to public safety. (People v. Yarbrough
(2008) 169 Cal.App.4th 303, 314.) Despite the recent United States Supreme Court ruling, mass 
shootings have led to pushes for stronger gun control laws in California and California Governor 
Gavin Newsome has called the United States Supreme Court’s ruling “radical” and “dangerous” 
and said he will work with legislators to write safeguards into state law. (Egelko, Supreme Court 
strikes down New York Gun law – rendering California’s law dead too” (June 23, 2022) San 
Francisco Chronicle.)) The term “readily apparent” creates a subjective standard open to 
interpretation and is at odds with the public safety purpose behind the statute. When the 
legislature made an exception for firearms carried “openly” in belt holsters, the choice of the 
word “openly” indicated that a defense to concealment must be visible, in plain sight, exposed 
and not covered by outer clothing. “Openly” is defined as “completely free from concealment: 
exposed to general view or knowledge.” (Merriam-Webster Dict. Online (2020), 
http://www.meriam-webster.com (as of July 5, 2022.)) If a shirt is covering the firearm, is it not 
being worn openly under the purpose of the statute.  

There are no similar bills pending, nor in the last three years. 

There are no unintended consequences of the resolution. 

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 7583.37 and Penal Code section 
25400: 

Business and Professions Code, § 7583.37 1 
The director may assess fines as enumerated in Article 7 (commencing with Section 2 

7587). Assessment of administrative fines shall be independent of any other action by the bureau 3 
or any local, state, or federal governmental agency that may result from a violation of this article. 4 
In addition to other prohibited acts under this chapter, no licensee, qualified manager, or 5 
registered security guard shall, during the course and scope of licensed activity, do any of the 6 
following: 7 

(a) Carry any inoperable, replica, or other simulated firearm. 8 
(b) Use a firearm in violation of the law, or in knowing violation of the standards for the 9 

carrying and usage of firearms as taught in the course of training in the carrying and use of 10 
firearms. Unlawful or prohibited uses of firearms shall include, but not be limited to, the 11 
following: 12 

(1) Illegally using, carrying, or possessing a dangerous weapon. 13 
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(2) Brandishing a weapon. 14 
(3) Drawing a weapon without proper cause. 15 
(4) Provoking a shooting incident without cause. 16 
(5) Carrying or using a firearm while on duty while under the influence of alcohol or 17 

dangerous drugs. 18 
(6) Carrying or using a firearm of a caliber for which a firearms permit has not been 19 

issued by the bureau. 20 
(7) Carrying or using a firearm while performing duties not related to the qualifying 21 

license or registration to which the bureau associated the firearms permit. 22 
(c) Carry or use a baton in the performance of his or her duties, unless he or she has in his 23 

or her possession a valid baton certificate issued pursuant to Section 7585.14. 24 
(d) Carry or use tear gas or any other nonlethal chemical agent in the performance of his 25 

or her duties unless he or she has in his or her possession proof of completion of a course in the 26 
carrying and use of tear gas or any other nonlethal chemical agent. 27 

(e) Carry a concealed pistol, revolver, or other firearm capable of being concealed upon 28 
the person unless one of the following circumstances applies: 29 

(1) The person has been issued a permit to carry a pistol, revolver, or other firearm 30 
capable of being concealed upon the person in a concealed manner by a local law enforcement 31 
agency pursuant to Section 26150, 26155, 26170, or 26215 of the Penal Code. 32 

(2) The person is employed as a guard or messenger of a common carrier, bank, or other 33 
financial institution and he or she carries the weapon while actually employed in and about the 34 
shipment, transportation, or delivery of any money, treasure, bullion, bonds, or other thing of 35 
value within this state, as specified in Section 25630 of the Penal Code. 36 

(3) The person is an honorably retired peace officer authorized to carry a concealed 37 
firearm pursuant to Section 25650 of the Penal Code or Article 2 (commencing with Section 38 
25450) of Chapter 2 of Division 5 of Title 4 of Part 6 of the Penal Code. 39 

(4) The person is a duly appointed peace officer, as defined in Chapter 4.5 (commencing 40 
with Section 830) of Title 3 of Part 2 of the Penal Code, who is authorized to carry a concealed 41 
firearm in the course and scope of his or her employment pursuant to Article 2 (commencing 42 
with Section 25450) of Chapter 2 of Division 5 of Title 4 of Part 6 of the Penal Code. 43 

(5) A firearm carried openly in a belt holster is not concealed within the meaning of this 44 
section.  A firearm carried openly in a belt holster is not concealed within the meaning of this 45 
section even though it is partially covered by an item of clothing or a body part as long as the 46 
nature of the item as a firearm is readily apparent. 47 

48 
Penal Code, § 25400 49 

(a) A person is guilty of carrying a concealed firearm when the person does any of the 50 
following: 51 

(1) Carries concealed within any vehicle that is under the person’s control or direction 52 
any pistol, revolver, or other firearm capable of being concealed upon the person. 53 

(2) Carries concealed upon the person any pistol, revolver, or other firearm capable of 54 
being concealed upon the person. 55 

(3) Causes to be carried concealed within any vehicle in which the person is an occupant 56 
any pistol, revolver, or other firearm capable of being concealed upon the person. 57 

(b) A firearm carried openly in a belt holster is not concealed within the meaning of this 58 
section.  A firearm carried openly in a belt holster is not concealed within the meaning of this 59 
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section even though it is partially covered by an item of clothing or a body part as long as the 60 
nature of the item as a firearm is readily apparent. 61 

(c) Carrying a concealed firearm in violation of this section is punishable as follows: 62 
(1) If the person previously has been convicted of any felony, or of any crime made 63 

punishable by a provision listed in Section 16580, as a felony. 64 
(2) If the firearm is stolen and the person knew or had reasonable cause to believe that it 65 

was stolen, as a felony. 66 
(3) If the person is an active participant in a criminal street gang, as defined in 67 

subdivision (a) of Section 186.22, under the Street Terrorism Enforcement and Prevention Act 68 
(Chapter 11 (commencing with Section 186.20) of Title 7 of Part 1), as a felony. 69 

(4) If the person is not in lawful possession of the firearm or the person is within a class 70 
of persons prohibited from possessing or acquiring a firearm pursuant to Chapter 2 (commencing 71 
with Section 29800) or Chapter 3 (commencing with Section 29900) of Division 9 of this title, 72 
or Section 8100 or 8103 of the Welfare and Institutions Code, as a felony. 73 

(5) If the person has been convicted of a crime against a person or property, or of a 74 
narcotics or dangerous drug violation, by imprisonment pursuant to subdivision (h) of Section 75 
1170, or by imprisonment in a county jail not to exceed one year, by a fine not to exceed one 76 
thousand dollars ($1,000), or by both that imprisonment and fine. 77 

(6) If both of the following conditions are met, by imprisonment pursuant to subdivision 78 
(h) of Section 1170, or by imprisonment in a county jail not to exceed one year, by a fine not to 79 
exceed one thousand dollars ($1,000), or by both that fine and imprisonment: 80 

(A) The pistol, revolver, or other firearm capable of being concealed upon the person is 81 
loaded, or both it and the unexpended ammunition capable of being discharged from it are in the 82 
immediate possession of the person or readily accessible to that person. 83 

(B) The person is not listed with the Department of Justice pursuant to paragraph (1) of 84 
subdivision (c) of Section 11106 as the registered owner of that pistol, revolver, or other firearm 85 
capable of being concealed upon the person. 86 

(7) In all cases other than those specified in paragraphs (1) to (6), inclusive, by 87 
imprisonment in a county jail not to exceed one year, by a fine not to exceed one thousand 88 
dollars ($1,000), or by both that imprisonment and fine. 89 

(d) (1) Every person convicted under this section who previously has been convicted of a 90 
misdemeanor offense enumerated in Section 23515 shall be punished by imprisonment in a 91 
county jail for at least three months and not exceeding six months, or, if granted probation, or if 92 
the execution or imposition of sentence is suspended, it shall be a condition thereof that the 93 
person be imprisoned in a county jail for at least three months. 94 

(2) Every person convicted under this section who has previously been convicted of any 95 
felony, or of any crime made punishable by a provision listed in Section 16580, if probation is 96 
granted, or if the execution or imposition of sentence is suspended, it shall be a condition thereof 97 
that the person be imprisoned in a county jail for not less than three months. 98 

(e) The court shall apply the three-month minimum sentence as specified in subdivision 99 
(d), except in unusual cases where the interests of justice would best be served by granting 100 
probation or suspending the imposition or execution of sentence without the minimum 101 
imprisonment required in subdivision (d) or by granting probation or suspending the imposition 102 
or execution of sentence with conditions other than those set forth in subdivision (d), in which 103 
case, the court shall specify on the record and shall enter on the minutes the circumstances 104 
indicating that the interests of justice would best be served by that disposition. 105 
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(f) A peace officer may arrest a person for a violation of paragraph (6) of subdivision (c) 106 
if the peace officer has probable cause to believe that the person is not listed with the Department 107 
of Justice pursuant to paragraph (1) of subdivision (c) of Section 11106 as the registered owner 108 
of the pistol, revolver, or other firearm capable of being concealed upon the person, and one or 109 
more of the conditions in subparagraph (A) of paragraph (6) of subdivision (c) is met.110 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association. 

STATEMENT OF REASONS:  

The Problem:  It is generally unlawful to carry a firearm, loaded or not, in public.  Some people 
such as properly licensed and permitted guards, are allowed to carry an unconcealed firearm 
while working and while going to and from work.  Overzealous police officers sometimes arrest 
properly licensed and permitted guards for carrying a concealed weapon even though the 
concealment is just a shirt tail or even a body part partially covering a firearm that is openly 
carried in a belt holster.  The arrest is made even though the officer can plainly see that the 
partially covered firearm is, in fact, a firearm. 

The Solution:  This resolution clarifies that a firearm that is openly carried in a belt holster is not
concealed when it is partially covered yet its character as a firearm is readily apparent.  This 
resolution does not legalize the possession or carrying of any firearm.  All it does is to clarify 
when a firearm is concealed.  It’s just common sense that if you can see it’s a gun in a holster, 
and know it’s a gun, it’s not concealed. 

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.  

CURRENT OR PRIOR RELATED LEGISLATION   
None known.  

AUTHOR AND/OR PERMANENT CONTACT
Mark Harvis, Los Angeles County Public Defender, 320 W. Temple Ste 590, Los Angeles, CA 
90012 213 974-3066, mharvis@pubdef.lacounty.gov 

RESPONSIBLE FLOOR DELEGATE
Mark Harvis  
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RESOLUTION 11-06-2022 

DIGEST 
Medical Cannabis: Possession of Medical Cannabis.  
Amends Health and Safety Code section 11362.77 to allow possession of any amount of 
cannabis consistent with the medical needs of a cannabis patient.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Health and Safety Code section 11362.77 to allow possession of any 
amount of cannabis consistent with the medical needs of a cannabis patient.  This resolution 
should be disapproved because although it codifies the right of a medical cannabis patient to 
possess any amount of medical cannabis consistent with the patient’s medical needs, it would 
create an untenable burden on law enforcement by creating a safe harbor from arrest for any 
amount consistent with the patient’s medical needs without requiring that the amount be clearly 
defined.  

Current law provides that a person who has a medical cannabis ID card (or their primary care 
giver) is not subject to arrest for possession of up to eight ounces of dried cannabis, up to six 
mature or 12 immature cannabis plants.  (Health & Saf. Code, § 11362.77(a).)  In addition, 
People v. Kelly (2010) 47 Cal.4th 1008, confirms that there is an affirmative defense to 
conviction for possession of any amount of medical cannabis consistent with the patient’s 
medical needs.    

This resolution would amend Health and Safety Code section 11362.77 to codify the holding of 
People v. Kelly, supra, but it would also create an additional safe harbor from arrest for 
possession of any amount medical cannabis consistent with the patient’s medical needs.  

The resolution should be disapproved because it would create an untenable and unenforceable 
burden on law enforcement.  It would be impossible for law enforcement to know whether the 
patient should be subject to arrest or whether a safe harbor, based on the patient’s medical needs, 
should apply. Further, as drafted, the resolution would allow any individual with an identification 
card (valid or not) to claim the protections offered under this section. 

There are no known unintended consequences of this resolution. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be disapproved. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code section 11362.77, to read as follows: 

§ 11362.77  1 
(a) A qualified patient, a person with an identification card, or any designated primary 2 

caregiver may possess any amount of cannabis consistent with the medical needs of that 3 
qualified patient or person with an identification card. 4 

(a) (b) (1)  A qualified patient or primary caregiver may possess no more than eight 5 
ounces of dried cannabis per qualified patient. In addition, a qualified patient or primary 6 
caregiver may also maintain no more than six person with an identification card or a primary 7 
caregiver with an identification card shall not be subject to arrest for possessing eight ounces or 8 
less of dried cannabis per person with an identification card, and maintaining six or fewer mature 9 
or 12 or fewer immature cannabis plants per qualified patient.  10 

(2) Nothing in this section is intended to affect any city or county guidelines insofar as 11 
the amounts in those guidelines exceed the quantities in paragraph (1). 12 

(b) (c)  If a qualified patient or primary caregiver has a physician’s recommendation that 13 
this quantity does physician determines that the quantities specified in subdivision (b) do  not 14 
meet the qualified patient’s medical needs, the qualified patient or primary caregiver  medical 15 
needs of the person with an identification card, that person or that person’s primary caregiver 16 
with an identification card  may possess an amount of cannabis consistent with the patient’s 17 
needs consistent with those medical needs and shall not be subject to arrest for possessing that 18 
amount.  19 

(c) Counties and cities may retain or enact medicinal cannabis guidelines allowing 20 
qualified patients or primary caregivers to exceed the state limits set forth in subdivision (a). 21 

(d) Only the dried mature processed flowers of female cannabis plant or the plant 22 
conversion shall be considered when determining allowable quantities of cannabis under this 23 
section. 24 

(e) A qualified patient or a person holding a valid identification card, or the designated 25 
primary caregiver of that qualified patient or person, may possess amounts of cannabis consistent 26 
with this article.27 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: In the 90’s Californians passed the Compassionate Use Act, which allows (as an 
affirmative defense) patients to have any amount of medical cannabis consistent with their 
medical needs. In the early 2000’s, the legislature passed a law to provide for a medical cannabis 
ID card, where if someone possesses less than a certain amount of cannabis and has the ID card, 
he or she will not get arrested. A drafting error, however, provided those limits for the 
affirmative defense, in violation of the Compassionate Use Act. That part was invalidated by 
People v. Kelly (2010) 47 Cal.4th 1008, 103 Cal. Rptr. 3d 733. 
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Additionally, Proposition 64, which legalized possessing a small amount of cannabis for 
recreational purposes, did not change these provisions. 

The Solution: This resolution implements the California Supreme Court’s ruling in Kelly, by 
ensuring medical cannabis patients can have any amount consistent with their medical needs. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
SB 1494 (2004). 

AUTHOR AND/OR PERMANENT CONTACT
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 

RESPONSIBLE FLOOR DELEGATE 
Ben Rudin 
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RESOLUTION 11-07-2022 

DIGEST
Restitution: Settlements of Lawsuits By Prisoners Against Correctional Agencies 
Amends Penal Code section 2085.8 to exempt $10,000 from any settlement of a lawsuit against a 
correctional agency from application to payment of restitution orders and fines. 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code section 2085.8 to exempt $10,000 from any settlement of a 
lawsuit against a correctional agency from application to payment of restitution orders and fines. 
This resolution should be approved in principle because incentivizing inmates to settle lawsuits 
against correctional agencies saves the courts time while promoting the goal of providing 
restitution to crime victims in a timely manner. 

The California Constitution provides “[i]t is the unequivocal intention of the People of the State 
of California that all persons who suffer losses as a result of criminal activity shall have the right 
to seek and secure restitution from the persons convicted of the crimes causing the losses they 
suffer.” (Cal. Const., Art. 1, § 28.) This intent is further expressed by the Legislature in 
numerous sections such as Penal Code section 1202.4, subdivision (a)(1).  

Most funds contained in an inmate’s trust account, such as wages, are subject to a deduction of 
up to 55% for restitution and administrative fees. (Pen. Code, § 2085.5; Cal. Code Regs, tit. 15, § 
3097, subds. (c), (f).) Section 2085.8 carves out settlements of lawsuits brought against 
correctional facilities such that “after payment of reasonable attorney’s fees and litigation costs,” 
the remainder of such settlement amount will be applied first toward restitution orders and fines. 
(§ 2085.8, subd. (a).) No rationale is provided in the statute for this divergence. 

This resolution would exempt $10,000 from any such restitution payment to incentivize inmates 
to settle these lawsuits and not allow them to linger, where they can tie up the courts and leave 
unresolved claims on the correctional agency’s books. Such settlements would save the courts 
time and the defendant agencies money, while at the same time helping to provide restitution to 
crime victims in a timelier fashion.  

There are no anticipated unintended consequences of the resolution. 

There are no similar pending bills, nor any in the last three years. 

For these reasons, this resolution should be approved in principle. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 2085.80, to read as follows: 

§ 2085.8 1 

(a) Compensatory or punitive damages awarded by trial or settlement to any inmate, 2 

parolee, person placed on postrelease community supervision pursuant to Section 3451, or 3 

defendant on mandatory supervision imposed pursuant to subparagraph (B) of paragraph (5) of 4 

subdivision (h) of Section 1170 in connection with a civil action brought against a federal, state, 5 

or local jail, prison, or correctional facility, or any official or agent thereof, shall be paid directly, 6 

after payment of reasonable attorney’s fees and litigation costs approved by the court plus a 7 

deduction of $10,000, to satisfy any outstanding restitution orders or restitution fines against that 8 

person. The balance of the award shall be forwarded to the payee after full payment of all 9 

outstanding restitution orders and restitution fines, subject to subdivision (c). 10 

(b) The department shall make all reasonable efforts to notify the victims of the crime for 11 

which that person was convicted concerning the pending payment of any compensatory or 12 

punitive damages. For any prisoner punished by imprisonment in a county jail pursuant to 13 

subdivision (h) of Section 1170, the agency may make all reasonable efforts to notify the victims 14 

of the crime for which that person was convicted concerning the pending payment of any 15 

compensatory or punitive damages. 16 

(c) (1) The secretary shall deduct and retain from any prisoner or parolee settlement or 17 

trial award an administrative fee that totals 5 percent of any amount paid from the settlement or 18 

award to satisfy an outstanding restitution order or fine, unless prohibited by federal law. 19 

(2) The agency may deduct and retain from any settlement or trial award of a person 20 

previously imprisoned in county jail an administrative fee that totals 5 percent of any amount 21 

paid from the settlement or award to satisfy an outstanding restitution order or fine, unless 22 

prohibited by federal law. 23 

(3) The secretary or the agency shall deposit the administrative fee moneys in a special 24 

deposit account for reimbursing administrative and support costs of the department’s or agency’s 25 

restitution program, as applicable. The secretary, at his or her discretion, or the agency may 26 

either retain any excess funds in the special deposit account for future reimbursement of the 27 

department’s or agency’s administrative and support costs for the restitution program or may 28 

transfer all or part of the excess funds for deposit in the Restitution Fund.29 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  San Diego County Bar Association 

STATEMENT OF REASONS 

The Problem: Current law makes settlement in any lawsuit brought by an inmate, parolee, etc., 
against a correctional agency difficult. While difficult in other ways, a huge difficulty concerns 
that, besides deducting for attorney fees and costs, 100% of the damages go to any restitution the 
inmate owes until it’s paid off. Sometimes, the damages are less than the owed restitution and 
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inmates don’t see a penny in their account. By contrast, if the inmate receives money another 
way, such as from family, friends, other lawsuits, etc., 55% is deducted for restitution. (Pen. 
Code § 2085.5 and Cal. Code Regs., tit. 15, § 3097, subds. (c), (f).)  

Furthermore, because the jury will not see the restitution an inmate owes, it has no effect on the 
amount the state is willing to settle for. However, it has a huge effect on what the inmate will 
accept. Although paying off restitution reduces the debt they owe, that does not have much effect 
on inmates. That no money will be going in their pocket if they settle incentivizes them not to 
settle and use valuable judicial resources. 

The Solution: This resolution ensures all inmates who settle a civil suit against a prison agency 
will see some money in their pocket. After deducting attorney fees and costs, the first $10,000 of 
damages will be exempt from the 100% deduction. It would still be subject to the 55% deduction 
under Penal Code section 2085.5 and California Code of Regulations, title 15, section 3097, 
subdivisions (c) and (f). This will remove a disincentive inmates have to settling and free up 
judicial resources, along with state resources that otherwise would have been spent on trial. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
SB 1054 (2016). 

AUTHOR AND/OR PERMANENT CONTACT 
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 

RESPONSIBLE FLOOR DELEGATE
Ben Rudin 
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RESOLUTION 11-08-2022 

DIGEST 
Electronic Tracking: Correct Constitutional Infirmity and Broaden to Cover New Technology  
Amends Penal Code section 637.7 to correct a constitutional defect in the current language and 
broaden the scope to cover new tracking technologies. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code section 637.7 to correct a constitutional defect in the current 
language and broaden the scope to cover new tracking technologies. This resolution should be 
disapproved as currently written because the proposed correction likely recreates the same 
constitutional defect and the proposed expansion to cover new electronic tracking technologies 
and cell phones would likely make the use of standard vehicle technology like OnStar, mapping 
and theft-recovery systems illegal, as well as expand criminal liability to include parents 
monitoring their minor child’s cell phone location. 

Current law makes it a misdemeanor to use an electronic tracking device to determine the 
location or movement of a person. (Pen. Code, § 637.7, subd. (a).) An electronic tracking device 
is currently defined as “any device attached to a vehicle, or other movable thing that reveals its 
location or movement by the transmission of electronic signals. (Id., at subd. (d).) An exception 
to the current illegality is provided “when the registered owner, lessor, or lessee of a vehicle has 
consented to the use of the electronic tracking device with respect to that vehicle.” (Id., at subd. 
(b).) However, in the superior court appellate division case of People v. Agnelli (2021) 68 
Cal.App.5th Supp. 1, the court upheld an as applied constitutional challenge, finding the 
language of subdivision (b) to be impermissibly vague when one registered owner installed a 
tracking device to follow another registered owner – in that case the separated spouse of the 
defendant. 

This resolution seeks to correct the constitutional defect found by the Agnelli Court by amending 
the language of subdivisions (a) and (b), to clarify that illegal tracking must be of “another 
person” and that all registered owners or lessees of a vehicle have consented, or the lessor of a 
vehicle has consented to the use of an electronic tracking device. This resolution also seeks to 
expand the definition of an “electronic tracking device” to include a device “installed in, 
manufactured with, placed on, or inserted into” a vehicle, including a wireless telephone. 

This resolution should be disapproved as currently written. First, while proposed subdivision 
(b)(1) would likely correct the constitutional infirmity found by the Agnelli Court, proposed 
subdivision (b)(2) potentially creates the same constitutional infirmity because it allows a lessor 
to consent to an electronic tracking device on a vehicle without the permission of the lessees. 
Second, the proposed expansion of the definition of “electronic tracking device” is problematic 
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because it potentially makes the use of manufacturer installed devices, like OnStar, vehicle 
navigation, and theft-recovery systems, illegal. Similarly, by amending “electronic tracking 
device” to include wireless telephones, this resolution would expand criminal liability for many 
people who use tracking applications on cell phones. By way of example, parents who use a 
tracking application to monitor the location of their minor child would face misdemeanor 
criminal liability for that tracking, not only as to their own child, but potentially as to any friends 
with whom that child is traveling. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 637.7, to read as follows: 

 § 637.7  1 
(a)  No person or entity in this state shall use an electronic tracking device to determine 2 

the location or movement of a another person. 3 
(b)  This section shall not apply when the registered owner, lessor, or lessee of a vehicle 4 

has consented to the use of the electronic tracking device with respect to that vehicle. 5 
(b) This section shall not apply: 6 
      (1)  When all registered owners or all lessees of a vehicle have consented to the use of 7 

the electronic tracking device with respect to that vehicle; or 8 
      (2)  When the lessor of a vehicle has consented to the use of the electronic tracking 9 

device with respect to that vehicle. 10 
(c)  This section shall not apply to the lawful use of an electronic tracking device by a law 11 

enforcement agency. 12 
(d)  As used in this section, “electronic tracking device” means any device attached to, 13 

installed in, manufactured with, placed on, or inserted into a vehicle, wireless telephone, or other 14 
movable thing that reveals its location or movement by the transmission of electronic or radio 15 
signals, including, but not limited to, a global positioning system.  16 

(e)  A violation of this section is a misdemeanor. 17 
(f)  A violation of this section by a person, business, firm, company, association, 18 

partnership, or corporation licensed under Division 3 (commencing with Section 5000) of the 19 
Business and Professions Code shall constitute grounds for revocation of the license issued to 20 
that person, business, firm, company, association, partnership, or corporation, pursuant to the 21 
provisions that provide for the revocation of the license as set forth in Division 3 (commencing 22 
with Section 5000) of the Business and Professions Code.23 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Orange County Bar Association 
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STATEMENT OF REASONS 

The Problem: In 1998, Penal Code section 637.7 was enacted making it a misdemeanor to use an 
electronic tracking device to determine the location or movement of a person or a vehicle. The 
Legislature declared that the right to privacy is fundamental and that the electronic tracking of a 
person’s location without that person’s knowledge violated that person’s reasonable expectation 
of privacy. Subsequently, in People v. Agnelli (2021) 68 Cal. App. 5th Supp. 1, the appellate 
superior court found section 637.7 unconstitutionally vague as applied to the defendant as it 
failed to address the situation where only one of the two coregistered owners of the vehicle on 
which an electronic tracking device was installed had given consent to employ the device. The 
court reasoned that the statute as applied to the defendant did not provide laymen, police officers, 
prosecutors, or the jury with definite guidelines in order to prevent arbitrary and discriminatory 
enforcement. 

The Solution: The need to protect the individual’s right to privacy has only increased with the 
advent of new technological advances. This resolution would amend section 637.7 by adding  
new language to subsection (b) to address the constitutional issue raised in Agnelli, supra. 
making it clear that consent must be given by all registered owners of a vehicle for the 
exemption to apply. Further the definition of an “electronic tracking device” in subsection (d) 
has been broadened to include newer tracking technologies. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT
Alan J. Crivaro, 3857 Birch Street, Suite #603, Newport Beach, CA 92660, (714) 887-7667, 
acrivarolaw@hotmail.com 

RESPONSIBLE FLOOR DELEGATE 
Alan J. Crivaro 
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RESOLUTION 11-09-2022 

DIGEST 
Murder: Acts Committed Against Fetus  
Amends Penal Code section 187 to clarify that an act committed by mother against a fetus does 
not constitute murder with malice aforethought.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code section 187 to clarify that an act committed by a mother 
against a fetus does not constitute murder with malice aforethought. This resolution should be 
approved in principle because it clarifies that acts committed by the mother herself which cause 
the termination of the pregnancy, such as drug use, are not chargeable offenses.  

Penal Code section 187 provides that murder is the “unlawful killing of a […] fetus, with malice 
aforethought” except when “the act was solicited, aided, abetted, or consented to by the mother 
of the fetus.” (Pen. Code, § 187, subds. (a) & (b)(3).) Section 187, subdivision (a) does not 
expressly require a fetus to be medically viable for this statute to be applied in a criminal matter. 
(People v. Davis (1994) 7 Cal. 4th 797, 801.)  

Prior to 1970, section 187 simply stated that murder is the unlawful killing “of a human being, 
with malice aforethought.” However, in 1970 a majority of the court in Keeler v. Superior Court
(1970) 2 Cal.3d 619, held that a man who had killed a fetus carried by his estranged wife could 
not be prosecuted for murder because the Legislature (consistent with the common law view) 
probably intended the phrase “human being” to mean a person who had been born alive. 
The Legislature reacted to the Keeler decision by amending section 187, subdivision (a), to 
include within its proscription the killing of a fetus, which is the current version of the statute. 
(Stats.1970, ch. 1311, § 1, p. 2440.) The amended statute specifically provided that it does not 
apply to abortions complying with the Therapeutic Abortion Act, performed by a doctor when 
the death of the mother was substantially certain in the absence of an abortion, or whenever the 
mother solicited, aided, and otherwise chose to abort the fetus. (Pen. Code, § 187, subd. (b).) The 
recent ruling in Dobbs v. Jackson Women’s Health Organization (2022) 142 S. Ct. 2228, 
specifically allows each state to define the abortion rights that state will confer on its residents 
and therefore does not now change the specific rights established in Myers. While this most 
recent ruling may allow for the prosecution of women for committing an abortion, this would 
conflict with the California Supreme Court’s holding in Committee To Defend Reproductive 
Rights v. Myers (1981) 29 Cal. 3d 252, which specifically recognized that the constitutional right 
of choice is essential to a woman’s ability to retain personal control over her own body.  
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This resolution would make clear that this right under the California constitution precludes 
prosecution of a woman for obtaining an abortion as well as for causing the termination of a 
pregnancy through her actions.  

The language of Penal Code section 187 does not specifically preclude prosecuting a mother of a 
fetus for acts the mother commits against herself which also endanger the fetus, such as drug 
abuse or driving while intoxicated, though the word “consent” in subsection (b)(3) implies a 
voluntary agreement, permission, or approval. Under section 187, a woman may therefore be 
convicted of feticide so long as the charges do not stem from the woman’s exercise of her 
constitutional right to abort her fetus. A criminal conviction for feticide therefore requires a 
careful balance between the state’s interest in protecting the life of the unborn fetus, established 
in Planned Parenthood of Southeastern Pennsylvania v. Casey (1992) 505 U.S. 833, and the 
mother's right to control her body. To date, no California court has opined on whether to extend 
section 187 to broadly encompass questionable or desperate acts committed by a pregnant 
woman which led to the termination of a pregnancy. This does not mean that women are not 
being convicted for feticide on a local level: Kings County charged a woman for feticide for 
delivering a stillborn baby whose death was related to the mother’s amphetamine use (which 
resulted in a dismissal) and charged at least one other woman resulting in a guilty plea to a lesser 
charge. (Judge Dismisses Murder Charge Against California Mother After Stillbirth, The New 
York Times, May 20, 2021, https://www.nytimes.com/2021/05/20/us/chelsea-becker-stillbirth-
murder-charges-california.html; California’s Attorney General Condemns Murder Charges Over 
a Stillbirth, The New York Times, August 11, 2020, https://www.nytimes.com/2020/08/11/us/ 
chelsea-becker-california-stillbirth.html; This woman delivered a stillborn baby. Now she’s in 
jail and accused of murder, Fresno Bee, January 3, 2018, https://amp.fresnobee.com/ 
article192839919.html.)  

The basis for the charges in the above noted cases appears to be a belief that the language of 
subsection (3)(b) stating that “[t]he act was solicited, aided, abetted, or consented to by the 
mother of the fetus”, applies only to the actions of third parties and does not shield the mother 
for the repercussions of actions which lead – intentionally or unintentionally – to the death of a 
fetus. The addition of the word “committed” clarifies that the exception outlined under 
subsection (3)(b) explicitly encompasses the mother’s own acts, as well as those of a third party. 

Therefore, the proposed resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 187, to read as follows: 

1 
 § 187 2 

(a) Murder is the unlawful killing of a human being, or a fetus, with malice aforethought. 3 
(b) This section shall not apply to any person who commits an act that results in the death 4 

of a fetus if any of the following apply:5 
(1) The act complied with the Therapeutic Abortion Act, Article 2 (commencing 6 

with Section 123400) of Chapter 2 of Part 2 of Division 106 of the Health and Safety Code.7 
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(2) The act was committed by a holder of a physician’s and surgeon’s certificate, as 8 
defined in the Business and Professions Code, in a case where, to a medical certainty, the result 9 
of childbirth would be death of the mother of the fetus or where her death from childbirth, 10 
although not medically certain, would be substantially certain or more likely than not. 11 

(3) The act was committed, solicited, aided, abetted, or consented to by the mother of the 12 
fetus. 13 

(c) Subdivision (b) shall not be construed to prohibit the prosecution of any person under 14 
any other provision of law.15 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Women Lawyers Association of Los Angeles 

STATEMENT OF REASONS 

The Problem: Current law provides that the mother of a fetus may be charged with murder if her 
actions contributed to the demise of a fetus even though the statute expressly provides that 
abortion is legal and is not considered murder. Thus, mothers have been charged with feticide 
when their actions, such as drug or alcohol use, have contributed to the demise of the fetus. 

The Solution: The resolution reconciles the apparent inconsistency in California law where a 
woman’s act that adversely affects the viability of her fetus may be criminally prosecuted.  This 
amendment is aimed at removing this inconsistency and will avoid criminalization of a woman’s 
action as it relates to her body.  This resolution amends the law to exempt the mother of the fetus 
from criminal prosecution. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT 
Shaun Dabby Jacobs, 200 N. Spring Street, 14th Floor, Los Angeles, CA 90012; (213) 978-2704; 
sdljacobs@gmail.com 

RESPONSIBLE FLOOR DELEGATE 
Mark Alan Hart, 9420 Reseda Blvd., #520, Northridge, CA 91324, (818) 363-0419, 
malanhart@aol.com 
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RESOLUTION 11-10-2022 

DIGEST 
Murder: Requiring Prosecutors to Seek Death Penalty or LWOP for Murder of First Responders 
Amends Penal Code section 190.2 to require prosecutors to plead and prove facts supporting the 
death penalty or life without parole for murders of law enforcement officers and firefighters 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code section 190.2 to require prosecutors to plead and prove facts 
supporting the death penalty or life without parole for murders of law enforcement officers and 
firefighters. The resolution should be approved in principle because it will ensure that juries are 
able to evaluate whether enhanced punishments are appropriate in cases involving the murder of 
first responders. 

Under current law, first-degree murder sentences of death or life without the possibility of parole 
are only available if prosecutors plead and prove one of 22 “special circumstances.” (Pen. Code 
§ 190.2, subd. (a).) Once an accusatory pleading alleging a special circumstance has been filed, 
the prosecutor cannot strike or dismiss the special circumstance without leave of court, based on 
the interests of justice. (Penal Code section 1385.) Some prosecutors have gotten around this 
restriction by refusing to charge special circumstances in any cases. 

This resolution would remove prosecutorial discretion to decide whether to allege and prove 
three out of the 22 special circumstances in first-degree murder cases when there is sufficient 
evidence to “support” them. Specifically, it would require pleading and proof where there is 
evidence to support a charge that the defendant should have known that the victim was a law 
enforcement officer or a firefighter in performance of their duties. The resolution would allocate 
the power to strike these special circumstances to the court, upon a showing of either insufficient 
evidence to prove the special circumstances or that striking the special circumstances would be 
in the furtherance of justice under Penal Code section 1385. The resolution would not alter 
prosecutors’ existing discretion regarding whether to see the death penalty.  

The resolution should be approved in principle because it will ensure that judges and juries—not 
prosecutors—get to decide whether a murder occurred under the special circumstance that the 
victim was a first responder discharging their duty. Although the current Los Angeles District 
Attorney no longer refuses to charge special circumstances in murder cases, there is nothing that 
prevents him (or his successor) from reinstating that policy and refusing to charge special 
circumstances, even in cases with first-responder victims. Moreover, although there is no 
evidence that there has been any increase in murder of polic officers in California (see 
https://www.odmp.org/search?state=California&from=2018&to=2021&filter=nok9&o=25), such 
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murders are still very serious crimes that deserve serious punishments. 

The language of the resolution is modeled on Penal Code sections 667, subds. (f)(1)-(2) and 
1170.12, subds. (d)(1)-(2), which require prosecuting attorneys to plead and prove all prior 
strikes for purposes of the “Three Strikes Law” sentence enhancements, and allow prosecutors to 
strike such allegations only by leave of court in the furtherance of justice under section 1385 or if 
there is insufficient evidence to prove the prior strike(s). Challenges to those statutes based on 
separation of powers have been rejected. (See, e.g., People v. Kilborn, 41 Cal. App. 4th 1325, 
1333 (1996).) However, there may be more of a problem with separation of powers for this 
resolution, because unlike strike priors, special circumstances are intertwined with the facts of 
the underlying case, and thus are considered part of the charged offense, subject to proof at the 
preliminary hearing. (See People v. Superior Court (Mendella) (1983) 33 Cal.3d 754, 763.) 

There are no similar pending bills, nor any in the last three years. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 190.2, to read as follows: 

§ 190.2 1 

(a) The penalty for a defendant who is found guilty of murder in the first degree is death 2 

or imprisonment in the state prison for life without the possibility of parole if one or more of the 3 

following special circumstances has been found under Section 190.4 to be true: 4 

(1) The murder was intentional and carried out for financial gain. 5 

(2) The defendant was convicted previously of murder in the first or second degree. For 6 

the purpose of this paragraph, an offense committed in another jurisdiction, which if committed 7 

in California would be punishable as first or second degree murder, shall be deemed murder in 8 

the first or second degree. 9 

(3) The defendant, in this proceeding, has been convicted of more than one offense of 10 

murder in the first or second degree. 11 

(4) The murder was committed by means of a destructive device, bomb, or explosive 12 

planted, hidden, or concealed in any place, area, dwelling, building, or structure, and the 13 

defendant knew, or reasonably should have known, that his or her act or acts would create a great 14 

risk of death to one or more human beings. 15 

(5) The murder was committed for the purpose of avoiding or preventing a lawful arrest, 16 

or perfecting or attempting to perfect, an escape from lawful custody. 17 

(6) The murder was committed by means of a destructive device, bomb, or explosive that 18 

the defendant mailed or delivered, attempted to mail or deliver, or caused to be mailed or 19 

delivered, and the defendant knew, or reasonably should have known, that his or her act or acts 20 

would create a great risk of death to one or more human beings. 21 

(7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31, 22 

830.32, 830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 830.12, 23 

who, while engaged in the course of the performance of his or her duties, was intentionally 24 

killed, and the defendant knew, or reasonably should have known, that the victim was a peace 25 
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officer engaged in the performance of his or her duties; or the victim was a peace officer, as 26 

defined in the above-enumerated sections, or a former peace officer under any of those sections, 27 

and was intentionally killed in retaliation for the performance of his or her official duties. 28 

(8) The victim was a federal law enforcement officer or agent who, while engaged in the 29 

course of the performance of his or her duties, was intentionally killed, and the defendant knew, 30 

or reasonably should have known, that the victim was a federal law enforcement officer or agent 31 

engaged in the performance of his or her duties; or the victim was a federal law enforcement 32 

officer or agent, and was intentionally killed in retaliation for the performance of his or her 33 

official duties. 34 

(9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in the 35 

course of the performance of his or her duties, was intentionally killed, and the defendant knew, 36 

or reasonably should have known, that the victim was a firefighter engaged in the performance of 37 

his or her duties. 38 

(10) The victim was a witness to a crime who was intentionally killed for the purpose of 39 

preventing his or her testimony in any criminal or juvenile proceeding, and the killing was not 40 

committed during the commission or attempted commission, of the crime to which he or she was 41 

a witness; or the victim was a witness to a crime and was intentionally killed in retaliation for his 42 

or her testimony in any criminal or juvenile proceeding. As used in this paragraph, “juvenile 43 

proceeding” means a proceeding brought pursuant to Section 602 or 707 of the Welfare and 44 

Institutions Code. 45 

(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or 46 

assistant prosecutor of any local or state prosecutor’s office in this or any other state, or of a 47 

federal prosecutor’s office, and the murder was intentionally carried out in retaliation for, or to 48 

prevent the performance of, the victim’s official duties. 49 

(12) The victim was a judge or former judge of any court of record in the local, state, or 50 

federal system in this or any other state, and the murder was intentionally carried out in 51 

retaliation for, or to prevent the performance of, the victim’s official duties. 52 

(13) The victim was an elected or appointed official or former official of the federal 53 

government, or of any local or state government of this or any other state, and the killing was 54 

intentionally carried out in retaliation for, or to prevent the performance of, the victim’s official 55 

duties. 56 

(14) The murder was especially heinous, atrocious, or cruel, manifesting exceptional 57 

depravity. As used in this section, the phrase “especially heinous, atrocious, or cruel, manifesting 58 

exceptional depravity” means a conscienceless or pitiless crime that is unnecessarily torturous to 59 

the victim. 60 

(15) The defendant intentionally killed the victim by means of lying in wait. 61 

(16) The victim was intentionally killed because of his or her race, color, religion, 62 

nationality, or country of origin. 63 

(17) The murder was committed while the defendant was engaged in, or was an 64 

accomplice in, the commission of, attempted commission of, or the immediate flight after 65 

committing, or attempting to commit, the following felonies: 66 

(A) Robbery in violation of Section 211 or 212.5. 67 

(B) Kidnapping in violation of Section 207, 209, or 209.5. 68 

(C) Rape in violation of Section 261. 69 

(D) Sodomy in violation of Section 286. 70 
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(E) The performance of a lewd or lascivious act upon the person of a child under the age 71 

of 14 years in violation of Section 288. 72 

(F) Oral copulation in violation of Section 287 or former Section 288a. 73 

(G) Burglary in the first or second degree in violation of Section 460. 74 

(H) Arson in violation of subdivision (b) of Section 451. 75 

(I) Train wrecking in violation of Section 219. 76 

(J) Mayhem in violation of Section 203. 77 

(K) Rape by instrument in violation of Section 289. 78 

(L) Carjacking, as defined in Section 215. 79 

(M) To prove the special circumstances of kidnapping in subparagraph (B), or arson in 80 

subparagraph (H), if there is specific intent to kill, it is only required that there be proof of the 81 

elements of those felonies. If so established, those two special circumstances are proven even if 82 

the felony of kidnapping or arson is committed primarily or solely for the purpose of facilitating 83 

the murder. 84 

(18) The murder was intentional and involved the infliction of torture. 85 

(19) The defendant intentionally killed the victim by the administration of poison. 86 

(20) The victim was a juror in any court of record in the local, state, or federal system in 87 

this or any other state, and the murder was intentionally carried out in retaliation for, or to 88 

prevent the performance of, the victim’s official duties. 89 

(21) The murder was intentional and perpetrated by means of discharging a firearm from 90 

a motor vehicle, intentionally at another person or persons outside the vehicle with the intent to 91 

inflict death. For purposes of this paragraph, “motor vehicle” means any vehicle as defined in 92 

Section 415 of the Vehicle Code. 93 

(22) The defendant intentionally killed the victim while the defendant was an active 94 

participant in a criminal street gang, as defined in subdivision (f) of Section 186.22, and the 95 

murder was carried out to further the activities of the criminal street gang. 96 

(b) Unless an intent to kill is specifically required under subdivision (a) for a special 97 

circumstance enumerated therein, an actual killer, as to whom the special circumstance has been 98 

found to be true under Section 190.4, need not have had any intent to kill at the time of the 99 

commission of the offense which is the basis of the special circumstance in order to suffer death 100 

or confinement in the state prison for life without the possibility of parole. 101 

(c) Every person, not the actual killer, who, with the intent to kill, aids, abets, counsels, 102 

commands, induces, solicits, requests, or assists any actor in the commission of murder in the 103 

first degree shall be punished by death or imprisonment in the state prison for life without the 104 

possibility of parole if one or more of the special circumstances enumerated in subdivision (a) 105 

has been found to be true under Section 190.4. 106 

(d) Notwithstanding subdivision (c), every person, not the actual killer, who, with 107 

reckless indifference to human life and as a major participant, aids, abets, counsels, commands, 108 

induces, solicits, requests, or assists in the commission of a felony enumerated in paragraph (17) 109 

of subdivision (a) which results in the death of some person or persons, and who is found guilty 110 

of murder in the first degree therefor, shall be punished by death or imprisonment in the state 111 

prison for life without the possibility of parole if a special circumstance enumerated in paragraph 112 

(17) of subdivision (a) has been found to be true under Section 190.4.  113 

(e) Notwithstanding any other law, a prosecuting attorney that files a charge of murder 114 

shall also plead and prove each special circumstance enumerated in paragraphs (7) through (9) of 115 
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subdivision (a) if there is sufficient evidence to support the special circumstance and to prove 116 

that the murder was committed in the first degree. The prosecuting attorney may move to dismiss 117 

or strike the special circumstance in the furtherance of justice pursuant to Section 1385, or if 118 

there is insufficient evidence to prove the special circumstance. If upon the satisfaction of the 119 

court that there is insufficient evidence to prove the special circumstance, the court may dismiss 120 

or strike the allegation. This section shall not be read to alter a court’s authority under Section 121 

1385. The penalty shall be determined as provided in this section and Sections 190.1, 190.3, 122 

190.4, and 190.5123 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS 

The Problem: First degree murder carries a penalty of 25 years to life in state prison. (Pen. Code, 
§ 190, subd. (a).) First degree murders that are particularly heinous because of “special 
circumstances” are punishable by life in prison without the possibility of parole or the death 
penalty. Special circumstances include murdering a peace officer in the line of duty.  Last year, 
more officers were feloniously killed in the line of duty than in any of the past 26 years, 
excluding 9/11. (See Tucker & Krishnakumar,  
Intentional killings of law enforcement officers reach 20-year high, FBI says (Jan. 13, 2022) 
CNN.com, https://www.cnn.com/2022/01/13/us/police-officers-line-of-duty-deaths/index.html.) 

Normally, the prosecution of a defendant who murders a police officer is handled with 
the utmost care and professionalism. But at least one district attorney has vowed not only to 
oppose the death penalty in any case, but also to refuse the prosecution of a special circumstance 
under any circumstance. Within a month of taking office, he moved to dismiss special 
circumstance allegations in at least two cases where officers were murdered in the line of duty, 
over the objections of the victim’s family and his assigned prosecutors. (DA Drops Bid for Death 
Penalty in Accused Cop Killer's Case (Jan. 14, 2021) City News Service, 
https://kfiam640.iheart.com/content/2021-01-14-da-drops-bid-for-death-penalty-in-accused-cop-
killers-case/.) More recently, the Los Angeles County Sheriff’s Department and the U.S. 
Attorney’s Office took the unusual step of bypassing the district attorney altogether in filing a 
federal case for the murder of an off-duty LAPD officer during a gang-related robbery. (See 
Blankstein, et al., Four charged federally in killing of LAPD officer who was shot while house-
hunting (Jan. 13, 2022) NBC News, https://www.nbcnews.com/news/us-news/four-charged-
federally-killing-lapd-officer-rcna12195.) 

The Solution: This resolution would amend Penal Code section 190.2 to require a prosecutor to 
file the applicable special circumstance for murdering a peace officer, federal agent, or 
firefighter when sufficient evidence exists to prove both the allegation and murder in the first 
degree. A court could still dismiss the allegation “in the interest of justice” if truly warranted, 
and a jury would still need to find that the first-degree murder and special allegation are proven 
beyond a reasonable doubt. But prosecutorial nullification does not serve the public interest in 
cases involving first responders who were murdered while upholding the law and protecting 
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public safety. “Prosecutors are also public officials; they too must serve the public interest. In 
appropriate circumstances the Court has made clear that traditions of prosecutorial discretion do 
not immunize from judicial scrutiny cases in which the enforcement decisions of an 
administrator were motivated by improper factors or were otherwise contrary to law.” (Marshall 
v. Jerrico, Inc. (1980) 446 U.S. 238, 249 (internal citations removed).) “Ordinarily a district 
attorney cannot be compelled by mandamus to prosecute a criminal case but here the mandatory 
duty to prosecute is imposed upon him and the statute leaves him no discretion to exercise.” 
(Board of Supervisors v. Simpson (1951) 36 Cal.2d 671 (internal citation removed).) 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT
Michael Fern, Los Angeles, CA, sclawyer@gmail.com 

RESPONSIBLE FLOOR DELEGATE
Michael Fern 
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RESOLUTION 11-11-2022 

DIGEST 
Cryptocurrency: Money Laundering.  
Amends Penal Code sections 186.9 and 186.10 to prohibit the use of blockchain technology in 
unlawful financial transactions intended to facilitate criminal activity (money laundering).  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code sections 186.9 and 186.10 to prohibit the use of blockchain 
technology in unlawful financial transactions intended to facilitate criminal activity (money 
laundering). This resolution should be approved in principle because it closes a potential 
loophole in the current statutory scheme. 

Prior to 1986, money laundering was not a crime under existing federal or state laws, but could 
only be prosecuted as a violation under the federal Bank Secrecy Act of 1970 (31 U.S.C. § 5311 
et seq.), which required financial institutions to report cash transactions exceeding $10,000 to the 
United States Department of Justice. (People v. Mays (2007) 148 Cal.App.4th 13, 22.) 
California’s money laundering statute was enacted in 1986 following an increase in money 
laundering associated with drug trafficking. (Ibid, citing Stats.1986, ch. 1039, § 2; Pen. Code, §§ 
186.9, 186.10.) Under current law, it is unlawful to conduct financial transactions through a 
financial institution involving monetary instruments the value of which exceeds a specified 
amount within a given time period with the intent to facilitate criminal activity or with the 
knowledge that the proceeds are derived from criminal activity. (Pen. Code, § 186.9, subd. (d).) 
A transaction includes any act of withdrawing or transferring funds. (People v. Lee (2017) 11 
Cal.App.5th 344, 352-353.) However, digital currency based on blockchain technology is not 
listed as a monetary instrument. (See Pen. Code, § 186.9, subd. (d).) Thus, in a prosecution for 
money laundering through digital currency, there would also have to be transactions involving 
monetary instruments.   

This resolution would expand the definition of monetary instruments to include digital currency 
based on blockchian technology, and would proscribe its use in money laundering schemes. 

This resolution should be approved in principle because it would allow law enforcement to 
prosecute more creative attempts at money laundering using digital currency. 

There are no apparent unintended consequences. 

No similar resolutions were found. There is no pending legislation that would be implicated by 
this resolution. 
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Therefore, this resolution should be approved in principle.  

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code sections 186.9 and 186.10, to read 
as follows: 

§ 186.9 1 

As used in this chapter: 2 

(a) “Conducts” includes, but is not limited to, initiating, concluding, or 3 

participating in conducting, initiating, or concluding a transaction. 4 

(b) “Financial institution” means, when located or doing business in this 5 

state, any national bank or banking association, state bank or banking association, 6 

commercial bank or trust company organized under the laws of the United States 7 

or any state, any private bank, industrial savings bank, savings bank or thrift 8 

institution, savings and loan association, or building and loan association organized 9 

under the laws of the United States or any state, any insured institution as defined 10 

in Section 401 of the National Housing Act (12 U.S.C. Sec. 1724(a)), any credit 11 

union organized under the laws of the United States or any state, any national 12 

banking association or corporation acting under Chapter 6 (commencing with 13 

Section 601) of Title 12 of the United States Code, any agency, agent or branch of 14 

a foreign bank, any currency dealer or exchange, any person or business engaged 15 

primarily in the cashing of checks, any person or business who regularly engages 16 

in the issuing, selling, or redeeming of traveler’s checks, money orders, or similar 17 

instruments, any broker or dealer in securities registered or required to be 18 

registered with the Securities and Exchange Commission under the Securities 19 

Exchange Act of 1934 or with the Commissioner of Business Oversight under Part 20 

3 (commencing with Section 25200) of Division 1 of Title 4 of the Corporations 21 

Code, any licensed transmitter of funds or other person or business regularly 22 

engaged in transmitting funds to a foreign nation for others, any investment banker 23 

or investment company, any insurer, any dealer in gold, silver, or platinum bullion 24 

or coins, diamonds, emeralds, rubies, or sapphires, any pawnbroker, any telegraph 25 

company, any person or business regularly engaged in the delivery, transmittal, or 26 

holding of mail or packages, any person or business that conducts a transaction 27 

involving the transfer of title to any real property, vehicle, vessel, or aircraft, any 28 

personal property broker, any person or business acting as a real property securities 29 

dealer within the meaning of Section 10237 of the Business and Professions Code, 30 

whether licensed to do so or not, any person or business acting within the meaning 31 

and scope of subdivisions (d) and (e) of Section 10131 and Section 10131.1 of the 32 
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Business and Professions Code, whether licensed to do so or not, any person or 33 

business regularly engaged in gaming within the meaning and scope of Section 34 

330, any person or business regularly engaged in pool selling or bookmaking 35 

within the meaning and scope of Section 337a, any person or business regularly 36 

engaged in horse racing whether licensed to do so or not under the Business and 37 

Professions Code, any person or business engaged in the operation of a gambling 38 

ship within the meaning and scope of Section 11317, any person or business 39 

engaged in controlled gambling within the meaning and scope of subdivision (e) of 40 

Section 19805 of the Business and Professions Code, whether registered to do so 41 

or not, and any person or business defined as a “bank,” “financial agency,” or 42 

“financial institution” by Section 5312 of Title 31 of the United States Code or 43 

Section 103.11 of Title 31 of the Code of Federal Regulations and any successor 44 

provisions thereto. 45 

(c) “Transaction” includes the deposit, withdrawal, transfer, bailment, loan, 46 

pledge, payment, or exchange of currency, or a monetary instrument, as defined by 47 

subdivision (d), or the electronic, wire, magnetic, or manual transfer of funds 48 

between accounts by, through, or to, a financial institution as defined by 49 

subdivision (b). 50 

(d) “Monetary instrument” means United States currency and coin; the 51 

currency, coin, and foreign bank drafts of any foreign country; payment warrants 52 

issued by the United States, this state, or any city, county, or city and county of this 53 

state or any other political subdivision thereof; any bank check, cashier’s check, 54 

traveler’s check, or money order; any personal check, stock, investment security, 55 

or negotiable instrument in bearer form or otherwise in a form in which title 56 

thereto passes upon delivery; gold, silver, or platinum bullion or coins; and 57 

diamonds, emeralds, rubies, or sapphires; and virtual assets that use blockchain 58 

technology, including non-fungible tokens and cryptocurrencies. Except for 59 

foreign bank drafts and federal, state, county, or city warrants, “monetary 60 

instrument” does not include personal checks made payable to the order of a 61 

named party which have not been endorsed or which bear restrictive endorsements, 62 

and also does not include personal checks which have been endorsed by the named 63 

party and deposited by the named party into the named party’s account with a 64 

financial institution. 65 

(e) “Criminal activity” means a criminal offense punishable under the laws 66 

of this state by death, imprisonment in the state prison, or imprisonment pursuant 67 

to subdivision (h) of Section 1170 or from a criminal offense committed in another 68 

jurisdiction punishable under the laws of that jurisdiction by death or imprisonment 69 

for a term exceeding one year. 70 

(f) “Foreign bank draft” means a bank draft or check issued or made out by a 71 

foreign bank, savings and loan, casa de cambio, credit union, currency dealer or 72 
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exchanger, check cashing business, money transmitter, insurance company, 73 

investment or private bank, or any other foreign financial institution that provides 74 

similar financial services, on an account in the name of the foreign bank or foreign 75 

financial institution held at a bank or other financial institution located in the 76 

United States or a territory of the United States. 77 

(g) “Blockchain technology” means a decentralized data system, in 78 

which the data stored is mathematically verifiable, that uses distributed ledgers or 79 

databases to store specialized data in the permanent order of transactions recorded. 80 

81 

§ 186.10 82 

(a) Any person who conducts or attempts to conduct a transaction or more 83 

than one transaction within a seven-day period involving a monetary instrument or 84 

instruments of a total value exceeding five thousand dollars ($5,000), or a total 85 

value exceeding twenty-five thousand dollars ($25,000) within a 30-day period, 86 

through one or more financial institutions or using blockchain technology (1) with 87 

the specific intent to promote, manage, establish, carry on, or facilitate the 88 

promotion, management, establishment, or carrying on of any criminal activity, or 89 

(2) knowing that the monetary instrument represents the proceeds of, or is derived 90 

directly or indirectly from the proceeds of, criminal activity, is guilty of the crime 91 

of money laundering. The aggregation periods do not create an obligation for 92 

financial institutions to record, report, create, or implement tracking systems or 93 

otherwise monitor transactions involving monetary instruments in any time period. 94 

In consideration of the constitutional right to counsel afforded by the Sixth 95 

Amendment to the United States Constitution and Section 15 of Article I of the 96 

California Constitution, when a case involves an attorney who accepts a fee for 97 

representing a client in a criminal investigation or proceeding, the prosecution shall 98 

additionally be required to prove that the monetary instrument was accepted by the 99 

attorney with the intent to disguise or aid in disguising the source of the funds or 100 

the nature of the criminal activity. 101 

A violation of this section shall be punished by imprisonment in a county jail 102 

for not more than one year or pursuant to subdivision (h) of Section 1170, by a fine 103 

of not more than two hundred fifty thousand dollars ($250,000) or twice the value 104 

of the property transacted, whichever is greater, or by both that imprisonment and 105 

fine. However, for a second or subsequent conviction for a violation of this section, 106 

the maximum fine that may be imposed is five hundred thousand dollars 107 

($500,000) or five times the value of the property transacted, whichever is greater. 108 

(b) Notwithstanding any other law, for purposes of this section, each 109 

individual transaction conducted in excess of five thousand dollars ($5,000), each 110 

series of transactions conducted within a seven-day period that total in excess of 111 

five thousand dollars ($5,000), or each series of transactions conducted within a 112 
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30-day period that total in excess of twenty-five thousand dollars ($25,000), shall 113 

constitute a separate, punishable offense. 114 

(c) (1) Any person who is punished under subdivision (a) by imprisonment 115 

pursuant to subdivision (h) of Section 1170 shall also be subject to an additional 116 

term of imprisonment pursuant to subdivision (h) of Section 1170 as follows: 117 

(A) If the value of the transaction or transactions exceeds fifty thousand 118 

dollars ($50,000) but is less than one hundred fifty thousand dollars ($150,000), 119 

the court, in addition to and consecutive to the felony punishment otherwise 120 

imposed pursuant to this section, shall impose an additional term of imprisonment 121 

of one year. 122 

(B) If the value of the transaction or transactions exceeds one hundred fifty 123 

thousand dollars ($150,000) but is less than one million dollars ($1,000,000), the 124 

court, in addition to and consecutive to the felony punishment otherwise imposed 125 

pursuant to this section, shall impose an additional term of imprisonment of two 126 

years. 127 

(C) If the value of the transaction or transactions exceeds one million dollars 128 

($1,000,000), but is less than two million five hundred thousand dollars 129 

($2,500,000), the court, in addition to and consecutive to the felony punishment 130 

otherwise imposed pursuant to this section, shall impose an additional term of 131 

imprisonment of three years. 132 

(D) If the value of the transaction or transactions exceeds two million five 133 

hundred thousand dollars ($2,500,000), the court, in addition to and consecutive to 134 

the felony punishment otherwise prescribed by this section, shall impose an 135 

additional term of imprisonment of four years. 136 

(2) (A) An additional term of imprisonment as provided for in this 137 

subdivision shall not be imposed unless the facts of a transaction or transactions, or 138 

attempted transaction or transactions, of a value described in paragraph (1), are 139 

charged in the accusatory pleading, and are either admitted to by the defendant or 140 

are found to be true by the trier of fact. 141 

(B) An additional term of imprisonment as provided for in this subdivision 142 

may be imposed with respect to an accusatory pleading charging multiple 143 

violations of this section, regardless of whether any single violation charged in that 144 

pleading involves a transaction or attempted transaction of a value covered by 145 

paragraph (1), if the violations charged in that pleading arise from a common 146 

scheme or plan and the aggregate value of the alleged transactions or attempted 147 

transactions is of a value covered by paragraph (1). 148 

(d) All pleadings under this section shall remain subject to the rules of 149 

joinder and severance stated in Section 954.150 
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(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS 

The Problem: Money laundering is the means by which persons who commit 
financial crimes disguise the source or illicit origins of cash or property by moving 
them through bank accounts or converting them into other forms of transferable 
value. Under existing law, the criminal offense of money laundering requires a 
transaction involving “monetary instruments” greater than $5,000 through a 
“financial institution” over a specified period of time, with either the intent to 
facilitate criminal activity or the knowledge that the proceeds are derived from 
criminal activity. (Pen. Code, § 186.10, subd. (a).) A “monetary instrument” 
includes government-issued currencies, checks, money orders, and certain kinds of 
liquid assets, such as precious metals, gems, and securities. (Pen. Code, § 186.9, 
subd. (d).) 

However, the current definition of a “monetary instrument” does not account 
for the emergence of financial transactions involving virtual assets, such as non-
fungible tokens (NFTs) and cryptocurrencies. (Hall, Nations to adopt Bitcoin, 
crypto users to reach 1B by 2023 (Jan. 21, 2022) Cointelegraph, 
https://cointelegraph.com/news/nations-to-adopt-bitcoin-crypto-users-to-reach-1b-
by-2023-report.) Whereas a transaction in the traditional financial system involves 
a regulated intermediary, such as a licensed bank or broker, transactions involving 
NFTs and cryptocurrencies can occur without third party oversight or knowledge 
of any participant’s identity, using blockchain technology. “’Blockchain 
technology’ means a decentralized data system, in which the data stored is 
mathematically verifiable, that uses distributed ledgers or databases to store 
specialized data in the permanent order of transactions recorded.” (Sen. Bill No. 
638 (2021-22 Reg. Session) § 1.) Given their use in conducting near-instant and 
relatively anonymous cross-border financial transactions of unlimited value, NFTs 
and cryptocurrencies have become major conduits for money laundering. (See 
Versprille, Crypto, NFTs Are Rife With 'Mountains' of Fraud, IRS Says (Jan. 26, 
2022) Bloomberg, https://www.bloomberg.com/news/articles/2022-01-26/irs-
seeing-mountains-and-mountains-of-fraud-with-crypto-nfts.) 

The Solution: This resolution would close the digital asset loophole in California’s 
anti-money laundering provisions by including blockchain-enabled transactions 
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involving virtual assets, such as NFTs and cryptocurrencies. It would also adopt 
the same definition of “blockchain technology” as set forth in SB 638. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
Not known. 

AUTHOR AND/OR PERMANENT CONTACT
Michael Fern, Los Angeles, CA, sclawyer@gmail.com 

RESPONSIBLE FLOOR DELEGATE: 
Michael Fern 
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RESOLUTION 11-12-2022 

DIGEST 
Wrongful Conviction: Adequate Compensation by California’s Victim Compensation Board 
Amends Penal Code sections 4900, 4903 and 4904, and adds Penal Code section 4904.1, to 
provide for fair and adequate compensation to those wrongfully convicted of a felony crime.   

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found.

Reasons: 
This resolution amends Penal Code sections 4900, 4903 and 4904, and adds Penal Code section 
4904.1, to provide for fair and adequate compensation to those wrongfully convicted of a felony 
crime. This resolution should be approved in principle to assure fair and adequate compensation 
for the time an innocent individual was wrongfully confined in prison, liberties curtailed by 
parole or supervised release, or was subject to the Sex Offender Registry, and it would authorize 
compensation without requiring proof of injury.  

Under current law, a person who is found to have been wrongfully convicted of a felony may 
receive compensation from the Legislature on recommendation of the California’s Victim 
Compensation Board, upon the finding the individual sustained injury, in the amount of $140 a 
day for time incarcerated in prison or the County jail. (Pen. Code, §§ 4900, 4903, 4904.) 

This resolution would continue to authorize $140 day for time incarcerated, but it would not 
require the claimant prove injury was sustained by reason of the erroneous conviction and 
imprisonment. The proposal would also permit the compensation to the individual for each day 
served on parole or on supervised release, or subject to the Sex Offender Registry, at $70 a day. 
It would require these amounts be updated annually based on changes in the Consumer Price 
Index. The compensation would not be considered gross income for purposes of state taxes. The 
resolution would also authorize reimbursement of reasonable attorney’s fees and costs incurred 
in overturning the conviction or obtaining a pardon, obtaining a finding of factual innocence, and 
in securing compensation under these provisions. A retroactive proviso would allow 
compensation for those found wrongfully convicted three years prior to the effective date of the 
statute. 

This resolution should be approved in principle. An innocent person whose life, liberty and 
reputation were erroneously subject to conviction, incarceration, parole or even wrongfully 
subject to the Sex Offender Registry, is not an inconsequential situation. It is an overwhelming, 
overbearing, life-changing catastrophe. Fundamental fairness entitles someone who has been 
wrongfully put through this to fair compensation. Injury is presumed. Compensation should not 
be merely for the time incarcerated. Being subject to parole or supervised release, or subject to 
the Sex Offender Registry, poses a real burden, physically, emotionally and reputation-wise. The 
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compensation formula proposed by the resolution is reasonable, and provides a necessary redress 
for what an innocent individual was unjustly put through.  

Allowing the provision to have a three-year retroactive effect for those found innocent after the 
effective date of the provision, is the right and empathetic thing to do.  

Related pending legislation (Senate Bill 993 (2021-2022 Reg. Sess.)) proposes similar but not as 
comprehensive compensation changes.  

Therefore, this resolution should be approved in principle. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 4900, 4903 and 4904, and to add Penal Code section 
4904.1, to read as follows: 

§ 4900 1 

(a) Any person who, having been convicted of any crime against the state amounting to a 2 

felony and imprisoned in the state prison or incarcerated in county jail pursuant to subdivision 3 

(h) of Section 1170 for that conviction, is granted a pardon by the Governor for the reason that 4 

the crime with which they were charged was either not committed at all or, if committed, was not 5 

committed by the person, or who, being innocent of the crime with which they were charged for 6 

either of those reasons, shall have and who have served the term or any part thereof for which 7 

they were imprisoned in state prison, or incarcerated in county jail, on parole, under supervised 8 

release, or on the Sex Offender Registry may, under the conditions provided under this chapter, 9 

present a claim against the state to the California Victim Compensation Board for the injury 10 

sustained by the person through the erroneous conviction and imprisonment or incarceration. 11 

(b) If a state or federal court has granted a writ of habeas corpus or if a state court has 12 

granted a motion to vacate pursuant to Section 1473.6 or paragraph (2) of subdivision (a) of 13 

Section 1473.7, and the charges were subsequently dismissed, or the person was acquitted of the 14 

charges on a retrial, the California Victim Compensation Board shall, upon application by the 15 

person, and without a hearing, recommend to the Legislature that an appropriation be made and 16 

the claim paid pursuant to Section 4904, unless the Attorney General establishes pursuant to 17 

subdivision (d) of Section 4902, that the claimant is not entitled to compensation. 18 

19 

§ 4903 20 

(a) Except as provided in Sections 851.865 and 1485.55, and in subdivision (b) of Section 21 

4900, the board shall fix a time and place for the hearing of the claim. At the hearing the 22 

claimant shall introduce evidence in support of the claim, and the Attorney General may 23 

introduce evidence in opposition thereto. The claimant shall prove the facts set forth in the 24 

statement constituting the claim, including the fact that the crime with which they were charged 25 
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was either not committed at all, or, if committed, was not committed by the claimant, and the 26 

injury sustained by them through their erroneous conviction and incarceration. 27 

(b) For claims falling within subdivision (b) of Section 4900 in which the Attorney 28 

General objects to the claim pursuant to subdivision (d) of Section 4902, the board shall fix a 29 

time and place for the hearing of the claim. At the hearing, the Attorney General shall bear the 30 

burden of proving by clear and convincing evidence that the claimant committed the acts 31 

constituting the offense. The claimant may introduce evidence in support of the claim. 32 

(c) In a hearing before the board, the factual findings and credibility determinations 33 

establishing the court’s basis for writ of habeas corpus, a motion to vacate pursuant to Section 34 

1473.6 or paragraph (2) of subdivision (a) of Section 1473.7, or an application for a certificate of 35 

factual innocence as described in Section 1485.5 shall be binding on the Attorney General, the 36 

factfinder, and the board. 37 

(d) A conviction reversed and dismissed is no longer valid, thus the Attorney General 38 

may not rely on the fact that the state still maintains that the claimant is guilty of the crime for 39 

which they were wrongfully convicted, that the state defended the conviction against the 40 

claimant through court litigation, or that there was a conviction to establish that the claimant is 41 

not entitled to compensation. The Attorney General may also not rely solely on the trial record to 42 

establish that the claimant is not entitled to compensation. 43 

(e) The board shall deny payment of any claim if the board finds by a preponderance of 44 

the evidence that a claimant pled guilty with the specific intent to protect another from 45 

prosecution for the underlying conviction for which the claimant is seeking compensation. 46 

(f) A presumption does not exist in any other proceeding if the claim for compensation is 47 

denied pursuant to this section. No res judicata or collateral estoppel finding shall be made in any 48 

other proceeding if the claim for compensation is denied pursuant to this section. 49 

50 

§ 4904  51 

(a) If the evidence shows that the crime with which the claimant was charged was either 52 

not committed at all, or, if committed, was not committed by the claimant, or for claims pursuant 53 

to subdivision (b) of Section 4900, the Attorney General’s office has not met their burden of 54 

proving by clear and convincing evidence that the claimant committed the acts constituting the 55 

offense, and the California Victim Compensation Board has found that the claimant has 56 

sustained injury through their erroneous conviction and imprisonment the California Victim 57 

Compensation Board shall report the facts of the case and its conclusions to the next Legislature, 58 

with a recommendation that the Legislature make an appropriation for the purpose of 59 

compensating indemnifying the claimant for the injury. The amount of the appropriation 60 

recommended shall be include the following:61 

(1) a sum equivalent to one hundred forty dollars ($140) per day of incarceration served, 62 

and shall include any time spent in custody, including in a county jail, that is considered to be 63 

part of the term of incarceration. 64 
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(2) a sum equivalent to seventy dollars ($70) per day served on parole pursuant to Section 65 

3000 or 3000.1, on supervised release pursuant to Section 3074, or on the Sex Offender Registry 66 

pursuant to Section 290.  67 

(3) reasonable attorney fees and costs incurred by or on behalf of the claimant in 68 

overturning the claimant’s conviction and/or securing a pardon. 69 

(4) reasonable attorney fees and costs incurred by or on behalf of the claimant in 70 

obtaining compensation under this section, and/or in obtaining a finding of factual innocence 71 

under Sections 851.8, 851.86, 1485.55, or 1473.7.72 

(b) The appropriation amounts provided in subdivisions (a)(1) and (a)(2) of this section 73 

shall be updated annually to reflect changes in the Bureau of Labor Standards Consumer Price 74 

Index—West Region (All) since 2022.  75 

(c) That appropriation Pursuant to Revenue and Tax Code section 17156.1, funds 76 

received by the claimant under this section shall not be treated as gross income to the recipient 77 

under the Revenue and Taxation Code. 78 

79 

§ 4904.1 80 

(a) Any person who spent time on parole pursuant to Section 3000 or 3000.1, on 81 

supervised release pursuant to Section 3074, or on the Sex Offender Registry pursuant to Section 82 

290 prior to the effective date of this act may bring a petition for compensation under section 83 

4904, subdivision (a)(2) within three years of the effective date of this act. 84 

(b) Any person who previously brought a petition under section 4900, and who spent 85 

time on parole pursuant to Section 3000 or 3000.1, on supervised release pursuant to Section 86 

3074, or on the Sex Offender Registry pursuant to Section 290, may, bring a supplementary 87 

petition within three years of the effective date of this act for compensation under section 4904, 88 

subdivision (a)(2).  If the prior petition was granted, the petitioner on a supplementary petition 89 

need only prove the applicability of Section 4904, subdivision (a)(2). 90 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Joel Douglas, Mark Flory, Robyn Ginney, Victor Herrera, Shaun Jacobs, Sean 
McCoy, James Mink, Ujvala Singh, Darin Wessel, K. Martin White

STATEMENT OF REASONS 

The Problem (including Existing Law):  Wrongfully convicted people who have not only been 
released from prison, but have taken the extra step of establishing that they did not commit the 
crime at issue, are compensated under current law at a fixed rate of one hundred forty dollars per 
day of incarceration served.  The amount is not adjusted for inflation, and no compensation is 
given for time an innocent person wrongfully spends on parole, probation, or the sex offender 
registry.  Although the law no longer requires wrongfully convicted claimants to prove (in 
addition to proving their innocence) that they suffered “injury” by being wrongfully incarcerated, 
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current law still requires the California Victim Compensation Board to find that the claimant has 
“suffered injury” as a result of their wrongful incarceration before they can be compensated.  

The Solution:  This resolution would increase the compensation amounts annually, based on 
changes in the Consumer Price Index.  The resolution would also authorize compensation, at 
seventy dollars per day, for time wrongfully spent on parole, on supervised release, or on the sex 
offender registry, and would make this relief available retroactively.  Finally, the resolution 
would eliminate the holdover language regarding proof of injury, which is no longer a 
substantive component of compensation claims. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
Although Penal Code sections 4900-4904 have been amended several times in recent years, none 
of the bills have involved indexing compensation amounts to inflation, or providing 
compensation for time wrongfully spent on parole, probation, or the sex offender registry. 

SB 635 (Nielsen, 2015-2016) set the current amount of $140/day, and eliminated the former 
requirement that the claimant show a pecuniary injury as a result of wrongful incarceration. 

AUTHOR AND/OR PERMANENT CONTACT
After Innocence: Jon Eldan, Founder and Director; James Mink, Board Member.  Address:  739 
Cerrito Street, Albany, California  94706.  Telephone: (510) 932-4552.  Email: 
jamesmink@gmail.com. 

RESPONSIBLE FLOOR DELEGATE
James Mink  
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RESOLUTION 11-13-2022 

DIGEST 
Concealed Carry Permits: Exception for Partially Concealed Knives  
Amends Penal Code section 20200 to exempt, from criminal liability, knives carried in sheaths 
worn openly suspended from the waist even if partially covered by clothing or a body part. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code section 20200 to exempt, from criminal liability, knives 
carried in sheaths worn openly suspended from the waist even if partially covered by clothing or 
a body part. This resolution should be disapproved because it does not clarify the standard, and it 
is at odds with the purpose behind the statute – public safety. 

The current law exempts knives carried in sheaths openly suspended from the waist from 
criminal liability. (Pen. Code. § 20200.) Courts have held that people wearing partly concealed 
sheathed knives are not entitled to the complete defense provided under Penal Code section 
20200. (People v Holt (Dec. 7, 2007, A116920 [207 WL 4284884]) but see In re Alfredo S. 
(1984) 162 Cal.App.3d 800, 802.)  

The resolution changes the current law to exempt partially covered knives worn in sheaths 
openly suspended from the waist from criminal liability as long as the nature of the knife is 
“readily apparent.”  

The term “readily apparent” does not create a clear standard or a bright line rule and will likely 
result in substantial additional litigation. Moreover, the amendment does not align with the 
legislative purpose of the statute or public safety. The legislative purpose in enacting Penal Code 
section 21310, which became Penal Code section 20200, was "to combat the dangers arising 
from the concealment of weapons,” and to give third parties the opportunity to protect 
themselves from surprise attacks. (People v. Mitchell (2012) 209 Cal. App. 4th 1364, 1371; In re 
George W. (1998) 68 Cal.App.4th 1208, 1213.) When the Legislature made an exception to 
Penal Code section 20200 for “sheathed knives worn openly suspended from the waist” the 
choice of the word “openly” indicated that a defense to concealment must be visible, in plain 
sight, exposed, and not covered by outer clothing. “Openly” is defined as “completely free from 
concealment: exposed to general view or knowledge.” (Merriam-Webster Dict. Online (2020) 
<http://www.meriam-webster.com (as of June 14, 2022).) If a shirt is covering the sheathed 
knife, it is not being worn openly under the purpose of the statute. Partially covered knives 
may not be seen by the public and will not give third parties the opportunity to protect 
themselves from surprise attacks. 
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There are no similar bills pending, nor in the last three years.  

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 20200: 

§20200 1 
(a) A knife carried in a sheath that is worn openly suspended from the waist of the wearer 2 

is not concealed within the meaning of Section 16140, 16340, 17350, or 21310. 3 
(b) A knife carried in a sheath that is worn openly suspended from the waist of the wearer 4 

is not concealed within the meaning of Section 16140, 16340, 17350, or 21310, even though it is 5 
partially covered by an item of clothing or a body part as long as the nature of the item as a knife 6 
is readily apparent.7 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association. 

STATEMENT OF REASONS

The Problem:  People lawfully carry knives in sheaths on their waist – examples are 
construction, grocery, and warehouse workers.  The law has long stated that a knife openly 
carried is NOT illegal unless the knife is otherwise unlawful, like a switchblade.  Over-exuberant 
(and sometimes bigoted) police officers target individuals who are lawfully carrying a knife in a 
sheath but the person’s shirt is untucked and partially covers the knife.  Or the person’s arm is 
hanging down over the knife.  (Yes, police officers have claimed this made a knife 
concealed.)  The police report reads that the officer could plainly see it was a knife but an arrest 
is made and prosecution ensues because the knife is considered to be “concealed.”  This is 
nonsense.  If the police can see it’s a knife, it isn’t concealed.  Period.   

The Solution:  This resolution clarifies that if a knife that is openly carried in a sheath suspended 
from the waist is not concealed when it is partially covered yet its character as a knife is readily 
apparent.  This resolution does not legalize the possession of any otherwise-illegal knife such as 
a switchblade.  It’s just common sense that if you can see it’s a knife hanging from a sheath, and 
know it’s a knife, it’s not concealed. 

IMPACT STATEMENT  

CURRENT OR PRIOR RELATED LEGISLATION   
None known.
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AUTHOR AND/OR PERMANENT CONTACT 
Mark Harvis, Los Angeles County Public Defender, 320 W. Temple, Suite 590, Los Angeles, 
CA 90012, 213-974-3066, mharvis@pubdef.lacounty.gov

RESPONSIBLE FLOOR DELEGATE 
Mark Harvis 
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RESOLUTION 11-14-2022 

Courtroom Assignment: Criminal Trial Sent to Nearest Available Courtroom 
Adds Penal Code section 1049.6 to require that criminal trials be sent to the nearest available 
courthouse and creates a process for litigants to contest their courtroom assignment. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found.  

Reasons: 
This resolution adds Penal code section 1049.6 to require that criminal trials be sent to the 
nearest available courthouse and creates a process for the litigants to contest their courtroom 
assignment. This resolution should be disapproved because: (i) it infringes on the judicial 
branch’s inherent powers, (ii) limits the flexibility necessary to administer the courts, (iii) fails to 
take into consideration that not all courthouses are set up to handle criminal cases, (iv) it may 
result in the transfer of criminal trials to different counties when the nearest available courtroom 
is in another county, and (v) would cause the courts and the public to incur significant costs if the 
assignment is contested.  

Currently the only statute that governs a court’s assignment of criminal trials is Penal Code 
section 1048. Penal Code section 1048 requires the assigning court to assign criminal cases in the 
following order: 1) felony cases where defendant is in custody, 2) misdemeanor cases where 
defendant is in custody, 3) felony cases where defendant is out on bail, and 4) misdemeanor 
cases where the defendant is out on bail. (Pen. Code § 1048.) Penal Code section 1048 provides 
limited exceptions to this general rule for special types of cases and victims. (Id.) Currently the 
only way to contest a criminal trial assignment is by exercising a challenge to the judicial officer. 
(Code Civ. Proc., § 170.6.) Criminal litigants can each exercise one judicial challenge per case if 
the judge is prejudiced against a party or attorney. (Id.)  

The resolution would change the current law to add a requirement that courts with no available 
courtrooms must send criminal trials to the nearest available courtroom in the nearest available 
courthouse, and would create a process to contest courtroom assignments. It requires the 
Superior Court to provide litigants both a list of all currently open courtrooms and courthouses 
and the names of bench officers presiding in the courtrooms to enable a party to dispute the 
courtroom assignment.

This resolution should be disapproved. The change in law would infringe upon the inherent 
power of California courts to ensure the orderly administration of justice. (Walker v. Superior 
Court (1991) 53 Cal.3d 257.) The inherent powers of the courts are derived from the 
Constitution, Article VI, § 1. (Id. at pp. 266-267.) “[C]ourts have inherent authority to 
control their own calendars and dockets, and to inquire into their own jurisdiction [citation].” (Id.
at p. 267.) Practically speaking, it impedes the flexibility vitally needed by the courts to assign 
out criminal court cases. Specifically, the court administrator needs to locate a judge and staff 
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who are available for the time estimate assigned to the criminal trial, locate a courtroom that has 
the necessary security to accommodate the criminal trial, and, in some complex criminal cases, 
the court needs to ensure the judge has the requisite background and knowledge to handle the 
criminal trial. Especially now, with backlogs due to COVID, courts need maximum flexibility to 
assign out criminal trials – not the reverse. Criminal courtroom assignments are already a very 
time consuming and involved process and the proposed additional restrictions would only further 
complicate and hinder the process. As written, this resolution does not take into account that 
many courthouses are not equipped to handle criminal trials (such as family law courthouses or 
juvenile courthouses).  

Additionally, the resolution’s proposed requirement that courts publish all courtroom 
information to litigants and its creation of a new system by which to dispute court assignments 
will be extremely burdensome and expensive. Moreover, it makes the Superior Court a litigant 
that has to prove by clear and convincing evidence that it has assigned the trial to the closest 
courtroom in the closest courthouse.  

Another unintended consequence of this resolution is it will likely result in inter-county transfers 
of criminal court cases. This result would conflict with Penal Code section 1033, which allows 
for a change of venue in a criminal action only in very specific situations.1 The significant 
coordination required to move criminal trials to different counties, as well as the cost to move 
them, merit keeping transfers limited to the currently permitted situations.   

There are no similar bills pending, nor in the last three years. 

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code section 1049.6, to read as follows: 

§ 1049.6 1 
a) When a criminal case is ready for trial and there are no available courtrooms in the 2 

courthouse where the case is pending, the case may be sent to another courthouse however the 3 
sending court must select the nearest available courtroom in the nearest courthouse, subject to 4 
Code of Civil Procedure sections 170.1 to 170.6, as well as the parties agreeing to continue the 5 
trial. 6 

b) Upon request and before a case is sent to another courthouse, the Superior Court must 7 
provide to the prosecution and the defense a list of all currently open courtrooms and the 8 

1Penal Code section 1033 allows for inter-county transfers by: 1) a motion of the defendant to 
another county when it appears there is a reasonable likelihood that a fair and impartial trial 
cannot be had in the county; or 2) the court’s own motion or the motion of any party to an 
adjoining county when it appears as a result of the exhaustion of all the jury panels called that it 
will be impossible to secure a jury to try the cause in the county.   



11-14-2022  Page 3 of 3

courthouses in which they are located, as well as the names of the bench officers presiding in 9 
those courtrooms.  10 

c) If a party disputes whether a closer courtroom is available, the burden of proving the 11 
lack of a closer available courtroom is upon the Superior Court by clear and convincing 12 
evidence.  The parties may controvert that evidence by submitting evidence, including 13 
declarations, that closer courtroom(s) in closer courthouse(s) are open and available for trial.14 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association. 

STATEMENT OF REASONS:  

The Problem:  It’s called freeway therapy.  Criminal defendants have the right to a trial and some 
judges just don’t like it that defendants won’t waive time for trial or won’t plead.  So, these 
judges punish defendants by sending them to trial in a courthouse many, many miles away.  The 
Metropolitan courthouse (on the edge of downtown Los Angeles) routinely sends misdemeanor 
cases to Lancaster or San Fernando Courthouses, which are respectively 72 miles and 26 miles 
away.  Indigent clients often do not have a reliable car and no way to get to a courthouse so far 
away.  It’s just wrong for a judge to punish a defendant for asserting his or her right to a trial. 

The Solution:  This resolution does not force the Superior Court to send a case to any particular 
courthouse or courtroom.  All it does is tell courts that they have to send ready criminal cases to 
the closest available courtroom.  That’s it. 

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.  

CURRENT OR PRIOR RELATED LEGISLATION   
None known.  

AUTHOR AND/OR PERMANENT CONTACT
Mark Harvis, Los Angeles County Public Defender, 320 W. Temple Ste 590, Los Angeles, CA 
90012 213 974-3066, mharvis@pubdef.lacounty.gov

RESPONSIBLE FLOOR DELEGATE
Mark Harvis  
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RESOLUTION 11-15-22

DIGEST
Criminal Trials: Ability of Attorney to Make the Demand That the Case be Brought to Trial 
Amends Penal Code sections 1381 and 1381.5 to allow counsel to demand that certain 
defendants be brought to trial or sentenced within 90 days. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

History: 
No similar resolutions found 

Reasons: 
This resolution amends Penal Code sections 1381 and 1381.5 to allow counsel to demand that 
certain defendants be brought to trial or sentenced within 90 days. This resolution should be 
disapproved because: (i) the right to a speedy trial is a privilege personal to the defendant; and 
(ii) it would have significant consequences and incur significant costs and resources to the 
public. 

Currently, in order to be brought to trial or sentenced in the county of the pending state criminal 
court proceeding, a defendant must personally make a demand by written notice to the district 
attorney which includes the defendant’s place of imprisonment and his/her desire to be brought 
to trial or sentencing. (Pen. Code §§ 1381, 1381.5.) The California Supreme Court has deemed 
the right to a speedy trial a privilege personal to the defendant which will be deemed to be 
waived if not asserted by him/her in a timely fashion. (People v. Wilson (1963) 60 Cal.2d 139, 
148). After the demand is made by the defendant, the District Attorney’s Office generates an 
Order for Removal of the defendant from the facility where he/she is housed, and submits the 
Order for Removal to the local court clerk for the state judge’s signature. Once signed, the local 
court clerk sends the Order for Removal to a jail transport officer who coordinates with the 
facility where the defendant is housed to make arrangements for transportation of the defendant. 
The District Attorney has 90 days from the date it receives the demand to bring the defendant to 
sentencing or to trial. If the defendant is not brought to sentencing or trial within 90 days, the 
court shall dismiss the state criminal proceeding upon motion or suggestion. (Pen. Code §§ 1381, 
1381.5.)  The motion to dismiss may be made by defendant “or his [or her] counsel” as the 
defendant is appointed counsel at arraignment on the demand. (Id. (emphasis added).) 

The resolution changes the current law to allow counsel, not just the defendant, to make the 
demand that a defendant who has been sentenced to county jail or state prison for more than 90 
days, or who is imprisoned in a federal institution, be brought to trial or sentenced in any other 
pending state court proceeding against them within 90 days. 

This resolution should be disapproved. The demand should be made by the defendant, not 
counsel. The Legislature intentionally required a defendant to make a demand personally, not 
through his/her counsel, most likely because: 1) it is a privilege personal to the defendant; 2) in 
most cases, defendants asserting the demand have failed to appear in the pending state criminal 
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court proceeding, thereby waiving their right to a speedy trial, and the process allows the 
defendant to reassert this right; 3) there is an extremely short timeframe for the District 
Attorney’s Office to complete the many significant actions required to happen (such as setting up 
the transport of defendant, actual transport of the defendant, and, in many cases, holding a jury 
trial, all within 90 days); 4) it imposes a severe penalty - dismissal of the case - if defendant is 
not sentenced or brought to trial within 90 days, leaving victims without justice; and 5) it incurs 
significant financial costs, such as the transport cost and, additionally, the cost of court-appointed 
counsel (which is not currently required after sentencing with the exception of appeals). It is 
foreseeable that allowing counsel to make the demand will result in demands being made in 
nearly every instance as a matter of course, which will significantly increase the number of 
demands made on behalf of defendants. The court system may not be able to handle the increase 
in demands, particularly in light of the restrictive 90 day timeframe, resulting in many defendants 
having their cases dismissed simply as a matter of administrative convenience and not on the 
merits, leaving innocent victims without redress.  

There are no similar bills pending, nor in the last three years. 

Therefore, this resolution should be disapproved.  

TEXT OF RESOLUTION  

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 1381 and 1381.5, to read as follows: 

§1381 1 

Whenever a defendant has been convicted, in any court of this state, of the commission of 2 

a felony or misdemeanor and has been sentenced to and has entered upon a term of imprisonment 3 

in a state prison or has been sentenced to and has entered upon a term of imprisonment in a 4 

county jail for a period of more than 90 days or has been committed to and placed in a county jail 5 

for more than 90 days as a condition of probation or has been committed to and placed in an 6 

institution subject to the jurisdiction of the Department of the Youth Authority or whenever any 7 

person has been committed to the custody of the Director of Corrections pursuant to Chapter 1 8 

(commencing with Section 3000) of Division 3 of the Welfare and Institutions Code and has 9 

entered upon his or her term of commitment, and at the time of the entry upon the term of 10 

imprisonment or commitment there is pending, in any court of this state, any other indictment, 11 

information, complaint, or any criminal proceeding wherein the defendant remains to be 12 

sentenced, the district attorney of the county in which the matters are pending shall bring the 13 

defendant to trial or for sentencing within 90 days after the person or the person’s counsel shall 14 

have delivered to said district attorney written notice of the place of his or her imprisonment or 15 

commitment and his or her desire to be brought to trial or for sentencing unless a continuance 16 

beyond the 90 days is requested or consented to by the person, in open court, and the request or 17 

consent entered upon the minutes of the court in which event the 90-day period shall commence 18 

to run anew from the date to which the consent or request continued the trial or sentencing. In the 19 

event that the defendant is not brought to trial or for sentencing within the 90 days the court in 20 

which the charge or sentencing is pending shall, on motion or suggestion of the district attorney, 21 

or of the defendant or person confined in the county jail or committed to the custody of the 22 
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Director of Corrections or his or her counsel, or of the Department of Corrections, or of the 23 

Department of the Youth Authority, or on its own motion, dismiss the action. If a charge is filed 24 

against a person during the time the person is serving a sentence in any state prison or county jail 25 

of this state or while detained by the Director of Corrections pursuant to Chapter 1 (commencing 26 

with Section 3000) of Division 3 of the Welfare and Institutions Code or while detained in any 27 

institution subject to the jurisdiction of the Department of the Youth Authority it is hereby made 28 

mandatory upon the district attorney of the county in which the charge is filed to bring it to trial 29 

within 90 days after the person or the person’s counsel shall have delivered to said district 30 

attorney written notice of the place of his or her imprisonment or commitment and his or her 31 

desire to be brought to trial upon the charge, unless a continuance is requested or consented to by 32 

the person, in open court, and the request or consent entered upon the minutes of the court, in 33 

which event the 90-day period shall commence to run anew from the date to which the request or 34 

consent continued the trial. In the event the action is not brought to trial within the 90 days the 35 

court in which the action is pending shall, on motion or suggestion of the district attorney, or of 36 

the defendant or person committed to the custody of the Director of Corrections or to a county 37 

jail or his or her counsel, or of the Department of Corrections, or of the Department of the Youth 38 

Authority, or on its own motion, dismiss the charge. The sheriff, custodian, or jailer shall endorse 39 

upon the written notice of the defendant’s desire to be brought to trial or for sentencing the cause 40 

of commitment, the date of commitment, and the date of release. 41 

42 

§1381.5 43 

Whenever a defendant has been convicted of a crime and has entered upon a term of 44 

imprisonment therefor in a federal correctional institution located in this state, and at the time of 45 

entry upon such term of imprisonment or at any time during such term of imprisonment there is 46 

pending in any court of this state any criminal indictment, information, complaint, or any 47 

criminal proceeding wherein the defendant remains to be sentenced the district attorney of the 48 

county in which such matters are pending, upon receiving from such defendant or the 49 

defendant’s counsel a request that he be brought to trial or for sentencing, shall promptly inquire 50 

of the warden or other head of the federal correctional institution in which such defendant is 51 

confined whether and when such defendant can be released for trial or for sentencing. If an 52 

assent from authorized federal authorities for release of the defendant for trial or sentencing is 53 

received by the district attorney he shall bring him to trial or sentencing within 90 days after 54 

receipt of such assent, unless the federal authorities specify a date of release after 90 days, in 55 

which event the district attorney shall bring the prisoner to trial or sentencing at such specified 56 

time, or unless the defendant requests, in open court, and receives, or, in open court, consents to, 57 

a continuance, in which event he may be brought to trial or sentencing within 90 days from such 58 

request or consent. 59 

If a defendant is not brought to trial or for sentencing as provided by this section, the 60 

court in which the action is pending shall, on motion or suggestion of the district attorney, or 61 

representative of the United States, or the defendant or his counsel, dismiss the action.62 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association. 
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STATEMENT OF REASONS:  

The Problem:  A person who is serving a sentence has a right to file a demand with the court to 
resolve pending cases.  The statute says “the person” shall deliver the demand to the District 
Attorney.  It does not specifically allow a demand by an inmate’s lawyer, nor does it disallow 
one.  Some prosecutors and trial courts interpret this language to only allow the demand to be 
made by the inmate and any demand made by counsel is ineffective. PC 1381 applies to a person 
serving a sentence in a California prison or jail; PC 1381.5 applies to a person serving a sentence 
in a federal prison in California. 

The Solution:  This resolution allows counsel to make a demand on an inmate’s behalf.  That’s it. 
It clarifies the law and makes it more probable that inmates will get their pending cases resolved 
while serving a sentence on something else.  This change is consistent with similar language in 
Penal Code section 1203.2a that allows the demand to be made by counsel. 

LEGISLATIVE HISTORY   
None known.  

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.  

AUTHOR AND/OR PERMANENT CONTACT
Mark Harvis, Los Angeles County Public Defender, 320 W. Temple Ste 590, Los Angeles, CA 
90012 213 974-3066, mharvis@pubdef.lacounty.gov

RESPONSIBLE FLOOR DELEGATE
Mark Harvis  
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RESOLUTION 11-16-2022  

DIGEST 
Criminal Records: Allowing Access to Defense Attorneys During Representation 
Amends Penal Code section 13300 to permit defense attorneys to have access to their clients’ 
local summary criminal history information during the course of their representation. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code section 13300 to permit defense attorneys to have access to 
their clients’ local summary criminal history information during the course of their 
representation. The resolution should be approved in principle because it would conform the 
standard for access to local criminal records to the standard that already exists for access to 
statewide criminal history records. 

What are commonly referred to as “rap sheets” in California take two forms: statewide summary 
criminal history information maintained by the Department of Justice pursuant to Penal Code 
section 11105, and local summary criminal history information maintained by local law 
enforcement agencies pursuant to Penal Code section 11330. 

Under current law, criminal defense attorneys may be entitled to access their clients’ local 
summary criminal history information while representing those clients in a criminal case or a 
revocation hearing for parole, mandatory supervision, or community supervision, but not when 
representing clients in juvenile delinquency proceedings. (Penal Code § 13300, subd. (b)(9).) 
Attorneys can only access such records, however, it is authorized by some other statutory or 
decisional law. (Ibid.)  

In 2018, the statute governing access to statewide summary criminal history information was 
amended: to allow access by defense attorneys when requested during the course of their 
representation, rather than only when another statute or case law allows it; to allow access by 
attorneys representing clients in juvenile delinquency proceedings (including appeals and 
postconviction motions); to clarify that mandatory supervision is pursuant to Penal Code section 
1170, subdivision (h)(5); and to clarify that access is available to attorneys representing clients in 
revocation proceedings, and not only revocation hearings. (Stats. 2018, ch 965, §11105, p. 97)   

This resolution would amend Penal Code section 13300 to conform it to the changes that were 
made to Penal Code section 11105 in 2018. Thus, it would: allow access by defense attorneys 
when requested during the course of their representation, rather than only when another statute or 
case law allows it; allow access by attorneys representing clients in juvenile delinquency 
proceedings (including appeals and postconviction motions); clarify that mandatory supervision 
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is pursuant to Penal Code section 1170, subdivision (h)(5); and clarify that access is available to 
attorneys representing clients in revocation proceedings, and not only revocation hearings. 

The resolution should be approved in principle because it remedies an omission in the 2018 
amendment and conforms the standard for local rap sheet access to the standard for statewide rap 
sheet access. 

There are no similar pending bills, nor any in the last three years. 

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 13300 to read as follows: 

§ 13300 1 

(a)  As used in this section: 2 

(1)  “Local summary criminal history information” means the master record of 3 

information compiled by any local criminal justice agency pursuant to Chapter 2 (commencing 4 

with Section 13100) of Title 3 of Part 4 pertaining to the identification and criminal history of 5 

any person, such as name, date of birth, physical description, dates of arrests, arresting agencies 6 

and booking numbers, charges, dispositions, and similar data about the person. 7 

(2)  “Local summary criminal history information” does not refer to records and data 8 

compiled by criminal justice agencies other than that local agency, nor does it refer to records of 9 

complaints to or investigations conducted by, or records of intelligence information or security 10 

procedures of, the local agency. 11 

(3)  “Local agency” means a local criminal justice agency. 12 

(b)  A local agency shall furnish local summary criminal history information to any of the 13 

following, when needed in the course of their duties, provided that when information is furnished 14 

to assist an agency, officer, or official of state or local government, a public utility, or any entity, 15 

in fulfilling employment, certification, or licensing duties, Chapter 1321 of the Statutes of 1974 16 

and Section 432.7 of the Labor Code shall apply: 17 

(1)  The courts of the state. 18 

(2)  Peace officers of the state, as defined in Section 830.1, subdivisions (a) and (d) of 19 

Section 830.2, subdivisions (a), (b), and (j) of Section 830.3, and subdivisions (a), (b), and (c) of 20 

Section 830.5. 21 

(3)  District attorneys of the state. 22 

(4)  Prosecuting city attorneys of any city within the state. 23 

(5)  City attorneys pursuing civil gang injunctions pursuant to Section 186.22a, or drug 24 

abatement actions pursuant to Section 3479 or 3480 of the Civil Code, or Section 11571 of the 25 

Health and Safety Code. 26 

(6)  Probation officers of the state. 27 

(7)  Parole officers of the state. 28 

(8)  A public defender or attorney of record when representing a person in proceedings 29 

upon a petition for a certificate of rehabilitation and pardon pursuant to Section 4852.08. 30 

(9)  A public defender or attorney of record when representing a person in a criminal 31 

case, or a juvenile delinquency proceeding, including all appeals and posconviction motions, or a 32 
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parole, mandatory supervision pursuant to paragraph (5) of subdivision (h) of Section 1170, or 33 

postrelease community supervision revocation or revocation extension proceeding, if the 34 

information is requested in the course of representation. hearing, and when authorized access by 35 

statutory or decisional law. 36 

(10)  Any agency, officer, or official of the state when the local summary criminal history 37 

information is required to implement a statute, regulation, or ordinance that expressly refers to 38 

specific criminal conduct applicable to the subject person of the local summary criminal history 39 

information, and contains requirements or exclusions, or both, expressly based upon the 40 

specified criminal conduct. 41 

(11)  Any city, county, city and county, or district, or any officer or official thereof, when 42 

access is needed in order to assist the agency, officer, or official in fulfilling employment, 43 

certification, or licensing duties, and when the access is specifically authorized by the city 44 

council, board of supervisors, or governing board of the city, county, or district when the local 45 

summary criminal history information is required to implement a statute, regulation, or ordinance 46 

that expressly refers to specific criminal conduct applicable to the subject person of the local 47 

summary criminal history information, and contains requirements or exclusions, or both, 48 

expressly based upon the specified criminal conduct. 49 

(12)  The subject of the local summary criminal history information. 50 

(13)  Any person or entity when access is expressly authorized by statute when the local 51 

summary criminal history information is required to implement a statute, regulation, or ordinance 52 

that expressly refers to specific criminal conduct applicable to the subject person of the local 53 

summary criminal history information, and contains requirements or exclusions, or both, 54 

expressly based upon the specified criminal conduct. 55 

(14)  Any managing or supervising correctional officer of a county jail or other county 56 

correctional facility. 57 

(15)  Local child support agencies established by Section 17304 of the Family Code. 58 

When a local child support agency closes a support enforcement case containing summary 59 

criminal history information, the agency shall delete or purge from the file and destroy any 60 

documents or information concerning or arising from offenses for or of which the parent has 61 

been arrested, charged, or convicted, other than for offenses related to the parents having failed 62 

to provide support for the minor children, consistent with Section 17531 of the Family Code. 63 

(16)  County child welfare agency personnel who have been delegated the authority of 64 

county probation officers to access state summary criminal information pursuant to Section 272 65 

of the Welfare and Institutions Code for the purposes specified in Section 16504.5 of the Welfare 66 

and Institutions Code. 67 

(17)  A humane officer appointed pursuant to Section 14502 of the Corporations Code, 68 

for the purposes of performing his or her duties. A local agency may charge a reasonable fee 69 

sufficient to cover the costs of providing information pursuant to this paragraph. 70 

(c)  The local agency may furnish local summary criminal history information, upon a 71 

showing of a compelling need, to any of the following, provided that when information is 72 

furnished to assist an agency, officer, or official of state or local government, a public utility, or 73 

any entity, in fulfilling employment, certification, or licensing duties, Chapter 1321 of the 74 

Statutes of 1974 and Section 432.7 of the Labor Code shall apply: 75 

(1)  Any public utility, as defined in Section 216 of the Public Utilities Code, which 76 

operates a nuclear energy facility when access is needed to assist in employing persons to work 77 
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at the facility, provided that, if the local agency supplies the information, it shall furnish a copy 78 

of this information to the person to whom the information relates. 79 

(2)  To a peace officer of the state other than those included in subdivision (b). 80 

(3)  An animal control officer, authorized to exercise powers specified in Section 830.9, 81 

for the purposes of performing his or her official duties. A local agency may charge a reasonable 82 

fee sufficient to cover the costs of providing information pursuant to this paragraph. 83 

(4)  To a peace officer of another country. 84 

(5)  To public officers, other than peace officers, of the United States, other states, or 85 

possessions or territories of the United States, provided that access to records similar to local 86 

summary criminal history information is expressly authorized by a statute of the United States, 87 

other states, or possessions or territories of the United States when this information is needed for 88 

the performance of their official duties. 89 

(6)  To any person when disclosure is requested by a probation, parole, or peace officer 90 

with the consent of the subject of the local summary criminal history information and for 91 

purposes of furthering the rehabilitation of the subject. 92 

(7)  The courts of the United States, other states, or territories or possessions of the 93 

United States. 94 

(8)  Peace officers of the United States, other states, or territories or possessions of the 95 

United States. 96 

(9)  To any individual who is the subject of the record requested when needed in 97 

conjunction with an application to enter the United States or any foreign nation. 98 

(10)  Any public utility, as defined in Section 216 of the Public Utilities Code, when 99 

access is needed to assist in employing persons who will be seeking entrance to private 100 

residences in the course of their employment. The information provided shall be limited to the 101 

record of convictions and any arrest for which the person is released on bail or on his or her own 102 

recognizance pending trial. 103 

If the local agency supplies the information pursuant to this paragraph, it shall furnish a 104 

copy of the information to the person to whom the information relates. 105 

Any information obtained from the local summary criminal history is confidential and the 106 

receiving public utility shall not disclose its contents, other than for the purpose for which it was 107 

acquired. The local summary criminal history information in the possession of the public utility 108 

and all copies made from it shall be destroyed 30 days after employment is denied or granted, 109 

including any appeal periods, except for those cases where an employee or applicant is out on 110 

bail or on his or her own recognizance pending trial, in which case the state summary criminal 111 

history information and all copies shall be destroyed 30 days after the case is resolved, including 112 

any appeal periods. 113 

A violation of any of the provisions of this paragraph is a misdemeanor, and shall give 114 

the employee or applicant who is injured by the violation a cause of action against the public 115 

utility to recover damages proximately caused by the violation. 116 

Nothing in this section shall be construed as imposing any duty upon public utilities to 117 

request local summary criminal history information on any current or prospective employee. 118 

Seeking entrance to private residences in the course of employment shall be deemed a 119 

“compelling need” as required to be shown in this subdivision. 120 

(11)  Any city, county, city and county, or district, or any officer or official thereof, if a 121 

written request is made to a local law enforcement agency and the information is needed to assist 122 

in the screening of a prospective concessionaire, and any affiliate or associate thereof, as these 123 
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terms are defined in subdivision (k) of Section 432.7 of the Labor Code, for the purposes of 124 

consenting to, or approving of, the prospective concessionaire’s application for, or acquisition of, 125 

any beneficial interest in a concession, lease, or other property interest. 126 

Any local government’s request for local summary criminal history information for 127 

purposes of screening a prospective concessionaire and their affiliates or associates before 128 

approving or denying an application for, or acquisition of, any beneficial interest in a concession, 129 

lease, or other property interest is deemed a “compelling need” as required by this subdivision. 130 

However, only local summary criminal history information pertaining to criminal convictions 131 

may be obtained pursuant to this paragraph. 132 

Any information obtained from the local summary criminal history is confidential and the 133 

receiving local government shall not disclose its contents, other than for the purpose for which it 134 

was acquired. The local summary criminal history information in the possession of the local 135 

government and all copies made from it shall be destroyed not more than 30 days after the local 136 

government’s final decision to grant or deny consent to, or approval of, the prospective 137 

concessionaire’s application for, or acquisition of, a beneficial interest in a concession, lease, or 138 

other property interest. Nothing in this section shall be construed as imposing any duty upon a 139 

local government, or any officer or official thereof, to request local summary criminal history 140 

information on any current or prospective concessionaire or their affiliates or associates. 141 

(12)  A public agency described in subdivision (b) of Section 15975 of the Government 142 

Code, for the purpose of oversight and enforcement policies with respect to its contracted 143 

providers. 144 

(d) Whenever an authorized request for local summary criminal history information 145 

pertains to a person whose fingerprints are on file with the local agency and the local agency has 146 

no criminal history of that person, and the information is to be used for employment, licensing, 147 

or certification purposes, the fingerprint card accompanying the request for information, if any, 148 

may be stamped “no criminal record” and returned to the person or entity making the request. 149 

(e)  A local agency taking fingerprints of a person who is an applicant for licensing, 150 

employment, or certification may charge a fee to cover the cost of taking the fingerprints and 151 

processing the required documents. 152 

(f)  Whenever local summary criminal history information furnished pursuant to this 153 

section is to be used for employment, licensing, or certification purposes, the local agency shall 154 

charge the person or entity making the request a fee which it determines to be sufficient to 155 

reimburse the local agency for the cost of furnishing the information, provided that no fee shall 156 

be charged to any public law enforcement agency for local summary criminal history 157 

information furnished to assist it in employing, licensing, or certifying a person who is applying 158 

for employment with the agency as a peace officer or criminal investigator. Any state agency 159 

required to pay a fee to the local agency for information received under this section may charge 160 

the applicant a fee sufficient to reimburse the agency for the expense. 161 

(g)  Whenever there is a conflict, the processing of criminal fingerprints shall take 162 

priority over the processing of applicant fingerprints. 163 

(h)  It is not a violation of this article to disseminate statistical or research information 164 

obtained from a record, provided that the identity of the subject of the record is not disclosed. 165 

(i)  It is not a violation of this article to include information obtained from a record in (1) 166 

a transcript or record of a judicial or administrative proceeding or (2) any other public record 167 

when the inclusion of the information in the public record is authorized by a court, statute, or 168 

decisional law. 169 
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(j)  Notwithstanding any other law, a public prosecutor may, in response to a written 170 

request made pursuant to Section 6253 of the Government Code, provide information from a 171 

local summary criminal history, if release of the information would enhance public safety, the 172 

interest of justice, or the public’s understanding of the justice system and the person making the 173 

request declares that the request is made for a scholarly or journalistic purpose. If a person in a 174 

declaration required by this subdivision willfully states as true any material fact that he or she 175 

knows to be false, he or she shall be subject to a civil penalty not exceeding ten thousand dollars 176 

($10,000). The requestor shall be informed in writing of this penalty. An action to impose a civil 177 

penalty under this subdivision may be brought by any public prosecutor and shall be enforced as 178 

a civil judgment. 179 

(k)  Notwithstanding any other law, the Department of Justice or any state or local law 180 

enforcement agency may require the submission of fingerprints for the purpose of conducting 181 

summary criminal history information record checks which are authorized by law. 182 

(l)  Any local criminal justice agency may release, within five years of the arrest, 183 

information concerning an arrest or detention of a peace officer or applicant for a position as a 184 

peace officer, as defined in Section 830, which did not result in conviction, and for which the 185 

person did not complete a postarrest diversion program or a deferred entry of judgment program, 186 

to a government agency employer of that peace officer or applicant. 187 

(m)  Any local criminal justice agency may release information concerning an arrest of a 188 

peace officer or applicant for a position as a peace officer, as defined in Section 830, which did 189 

not result in conviction but for which the person completed a postarrest diversion program or a 190 

deferred entry of judgment program, or information concerning a referral to and participation in 191 

any postarrest diversion program or a deferred entry of judgment program to a government 192 

agency employer of that peace officer or applicant. 193 

(n)  Notwithstanding subdivision (l) or (m), a local criminal justice agency shall not 194 

release information under the following circumstances: 195 

(1)  Information concerning an arrest for which diversion or a deferred entry of judgment 196 

program has been ordered without attempting to determine whether diversion or a deferred entry 197 

of judgment program has been successfully completed. 198 

(2)  Information concerning an arrest or detention followed by a dismissal or release 199 

without attempting to determine whether the individual was exonerated. 200 

(3)  Information concerning an arrest without a disposition without attempting to 201 

determine whether diversion has been successfully completed or the individual was exonerated.202 

(Proposed new language underlined; language to be deleted in strikeout.) 

PROPONENT:  Los Angeles County Bar Association. 

STATEMENT OF REASONS:  

The Problem:  Criminal Offender Record Information (CORI) is commonly known as a rap 
sheet.  There is state CORI (PC 11105) and local CORI (PC 13300).  In 2018, state CORI law 
was amended by AB 2133 to give Public Defenders full access to state CORI as long as the 
information is requested in the course of representation.  This was a popular bill, passed 39-0 in 
the Senate and 77-0 in the Assembly.  It appears, though, that through simple oversight the 
Legislature forgot to make the same change to PC 13300, dealing with local CORI.   
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The Solution:  This resolution conforms local CORI (PC 13300) with state CORI (PC 11105.) 

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
None known.  

AUTHOR AND/OR PERMANENT CONTACT
Mark Harvis, Los Angeles County Public Defender, 320 W. Temple Ste 590, Los Angeles, CA 
90012 213 974-3066, mharvis@pubdef.lacounty.gov 

RESPONSIBLE FLOOR DELEGATE
Mark Harvis  
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RESOLUTION 12-01-2022 

DIGEST 
Health and Safety: COVID-19 Vaccination Requirements for School 
Amends Health and Safety Code sections 120325, 120335 to add COVID-19 vaccine to the list 
of required vaccinations for admission to school and deletes section 120338.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Health and Safety Code sections 120325, 120335 to add COVID-19 
vaccine to the list of required vaccinations for admission to school and deletes section 120338.  
This resolution should be approved in principle because adding the COVID-19 vaccine to the list 
of required vaccinations for school will protect the health of children and people with whom they 
come in contact, will make it more likely that schools can stay open for in-person learning, and 
removal of section 120338 will make exemptions to the vaccines consistent with other statutory 
authority.  

Current law requires that school children must be vaccinated for a specific list of diseases (that 
does not include COVID-19), and any other disease deemed appropriate by the California 
Department of Public Health, to attend school. (Health & Saf. Code, § 120335(b).) In addition, 
current law does not provide for a personal/religious belief exemption for vaccines for the listed 
vaccines, except for any disease added to the list by the Department of Public Health. (Health & 
Saf. Code, § 120338.)  

This resolution would add COVID-19 to the list of required vaccines for admission to school and 
would eliminate the personal/religious belief exemptions for all vaccines, whether specifically 
listed or required by the California Department of Public Health.  

This resolution should be approved in principle so that schools are safe and are able to stay open, 
and all parents are comfortable sending their children to school. The American Academy of 
Pediatrics, California (AAP-CA) supports this requirement due to the detrimental impact that 
distance learning has on education as well as physical, social, and emotion health of Children. 
This requirement is also supported by the California Academy of Family Physicians (CAFP), 
California Immunization Coalition (CIC) and the California Medical Association (CMA). The 
FDA has deemed vaccines for the prevention of COVID-19 to be safe and effective for children 
starting at age 5. 

There are no known unintended consequences for this resolution.  

This resolution is similar to SB 871 (2022), and SB 277 (2015-2016 Reg. Sess.) enacted into law 
in 2015.  



12-01-2022  Page 2 of 5

Therefore, this resolution should be approved in principle. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety code sections 120325, 120335, and 120338, to read as 
follows: 

§ 120325 1 
In enacting this chapter, but excluding Section 120380, and in enacting Sections 2 

120400, 120405, 120410, and 120415, it is the intent of the Legislature to provide:3 
(a) A means for the eventual achievement of total immunization of appropriate age 4 

groups against the following childhood diseases: 5 
(1) Diphtheria.6 
(2) Hepatitis B. 7 
(3) Haemophilus influenzae type b. 8 
(4) Measles. 9 
(5) Mumps. 10 
(6) Pertussis (whooping cough). 11 
(7) Poliomyelitis. 12 
(8) Rubella. 13 
(9) Tetanus. 14 
(10) Varicella (chickenpox). 15 
(11) SARS-CoV-2 (COVID-19). 16 
(1112) Any other disease deemed appropriate by the department, taking into 17 

consideration the recommendations of the Advisory Committee on Immunization Practices of the 18 
United States Department of Health and Human Services, the American Academy of Pediatrics, 19 
and the American Academy of Family Physicians. 20 

(b) That the persons required to be immunized be allowed to obtain immunizations from 21 
whatever medical source they so desire, subject only to the condition that the immunization be 22 
performed in accordance with the regulations of the department and that a record of the 23 
immunization is made in accordance with the regulations. 24 

(c) Exemptions from immunization for medical reasons. 25 
(d) For the keeping of adequate records of immunization so that health departments, 26 

schools, and other institutions, parents or guardians, and the persons immunized will be able to 27 
ascertain that a child is fully or only partially immunized, and so that appropriate public agencies 28 
will be able to ascertain the immunization needs of groups of children in schools or other 29 
institutions. 30 

(e) Incentives to public health authorities to design innovative and creative programs that 31 
will promote and achieve full and timely immunization of children. 32 

33 
§ 120335 34 

(a) As used in this chapter, “governing authority” means the governing board of each 35 
school district or the authority of each other private or public institution responsible for the 36 
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operation and control of the institution or the principal or administrator of each school or 37 
institution. 38 

(b) The governing authority shall not unconditionally admit any person as a pupil of any 39 
private or public elementary or secondary school, child care center, day nursery, nursery school, 40 
family day care home, or development center, unless, prior to his or her first admission to that 41 
institution, he or she has been fully immunized. The following are the diseases for which 42 
immunizations shall be documented:43 

(1) Diphtheria.44 
(2) Haemophilus influenzae type b. 45 
(3) Measles. 46 
(4) Mumps. 47 
(5) Pertussis (whooping cough). 48 
(6) Poliomyelitis. 49 
(7) Rubella. 50 
(8) Tetanus. 51 
(9) Hepatitis B. 52 
(10) Varicella (chickenpox). 53 
(11) COVID-19. 54 
(1112) Any other disease deemed appropriate by the department, taking into 55 

consideration the recommendations of the Advisory Committee on Immunization Practices of the 56 
United States Department of Health and Human Services, the American Academy of Pediatrics, 57 
and the American Academy of Family Physicians. 58 

(c) Notwithstanding subdivision (b), full immunization against hepatitis B shall not be a 59 
condition by which the governing authority shall admit or advance any pupil to the 7th grade 60 
level of any private or public elementary or secondary school. 61 

(d) The governing authority shall not unconditionally admit or advance any pupil to the 62 
7th grade level of any private or public elementary or secondary school unless the pupil has been 63 
fully immunized against pertussis, including all pertussis boosters appropriate for the pupil’s age. 64 

(e) The department may specify the immunizing agents that may be utilized and the 65 
manner in which immunizations are administered. 66 

(f) This section does not apply to a pupil in a home-based private school or a pupil who is 67 
enrolled in an independent study program pursuant to Article 5.5 (commencing with Section 68 
51745) of Chapter 5 of Part 28 of the Education Code and does not receive classroom-based 69 
instruction. 70 

(g)71 
(1) A pupil who, prior to January 1, 2016, submitted a letter or affidavit on file at a 72 

private or public elementary or secondary school, child day care center, day nursery, nursery 73 
school, family day care home, or development center stating beliefs opposed to immunization 74 
shall be allowed enrollment to any private or public elementary or secondary school, child day 75 
care center, day nursery, nursery school, family day care home, or development center within the 76 
state until the pupil enrolls in the next grade span.77 

(2) For purposes of this subdivision, “grade span” means each of the following:78 
(A) Birth to preschool.79 
(B) Kindergarten and grades 1 to 6, inclusive, including transitional kindergarten. 80 
(C) Grades 7 to 12, inclusive. 81 
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(3) Except as provided in this subdivision, on and after July 1, 2016, the governing 82 
authority shall not unconditionally admit to any of those institutions specified in this subdivision 83 
for the first time, or admit or advance any pupil to 7th grade level, unless the pupil has been 84 
immunized for his or her age as required by this section. 85 

(h) This section does not prohibit a pupil who qualifies for an individualized education 86 
program, pursuant to federal law and Section 56026 of the Education Code, from accessing any 87 
special education and related services required by his or her individualized education program.88 

89 
§ 120338 90 

Notwithstanding Sections 120325 and 120335, any immunizations deemed appropriate 91 
by the department pursuant to paragraph (11) of subdivision (a) of Section 120325 or paragraph 92 
(11) of subdivision (b) of Section 120335, may be mandated before a pupil’s first admission to 93 
any private or public elementary or secondary school, child care center, day nursery, nursery 94 
school, family day care home, or development center, only if exemptions are allowed for both 95 
medical reasons and personal beliefs.96 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Women Lawyers Association of Los Angeles 

STATEMENT OF REASONS 

The Problem: Current law identifies a list of diseases against which children must be vaccinated 
to attend school.  After the measles outbreak a few years ago, the law changed to eliminate the 
personal/religious belief exemption to these vaccines.  Current law does not include the 
coronavirus vaccine in the list of vaccines against which children must be vaccinated and 
currently, people are allowed to submit personal/religious belief exemptions for the coronavirus 
vaccine. 

The Solution: This resolution would add the coronavirus vaccine to the list of diseases against 
which children must be vaccinated.  It would also not allow a person to claim a personal or 
religious belief exemption from the vaccine.  This resolution will protect the health of children 
and the people with whom they come into contact. There is no reason the coronavirus vaccine 
should be treated any differently from the other vaccines children are required to have to attend 
school. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
SB 871 (2022); SB 277 (2015-2016 Reg.Sess.) enacted into law in 2015. 

AUTHOR AND/OR PERMANENT CONTACT 
Shaun Dabby Jacobs, 200 N. Spring Street, 14th Floor, Los Angeles, CA 90012; (213) 978-2704; 
shaun.jacobs@lacity.org 
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RESPONSIBLE FLOOR DELEGATE
Shaun Dabby Jacobs 
Mihret Getabicha, Sanders Roberts, LLP, 101 W. Broadway, Ste. 1105, San Diego, CA 92101, 
619-398-4800, mgetabicha@sandersroberts.com 

COUNTERARGUMENT TO RESOLUTION 12-01-2022 

SAN DIEGO COUNTY BAR ASSOCIATION 

A majority of the SDCBA Delegation believes that this resolution is worthy of Approval in 
Principle if Amended.  Adding the COVID-19 vaccine to the list of required school 
vaccinations would protect the health of all school-aged children, as well as school staff, and 
help prevent interruptions to student learning.  However, this resolution deletes the entirety of 
Health and Safety Code section 102338, which provides a key enforcement mechanism by 
allowing the Department of Public Health to specify vaccinations which must be administered 
before a child is admitted to a school, daycare center, or nursery.  The SDCBA Delegation 
would therefore approve this resolution if it amended Health and Safety Code section 102338 
by deleting "and personal beliefs" in the last sentence of the statute (line 96 of the resolution). 
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RESOLUTION 12-02-2022

DIGEST 
Regional Center: Payment for Supervision of Therapy Assistants. 
Amends Welfare & Institutions Code section 4691 to require Regional Centers to compensate 
vendors of community based day programs for required supervision of Therapy Assistants. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Welfare & Institutions Code section 4691 to require Regional Centers to 
compensate vendors of community based day programs for required supervision of therapy 
assistants. This resolution should be disapproved because the service provider rate system is 
currently under a reform process pursuant to Welfare & Institutions Code section 4519.10 from 
2021 through 2025.  

Current law provides for the use of vendors hired by Regional Centers to provide community 
based day programs. (Welf. & Inst. Code, § 4691.) Such day programs include the use of therapy 
assistants. (Cal. Code Regs., tit. 22 § 76872.) Licensed occupational and physical therapy 
assistants may only practice under the supervision of licensed therapists. (Bus. & Prof. Code, § 
2570.13, subd. (b) (occupational therapist assistants), Bus. and Prof. Code, § 2601, subd. (c) 
(physical therapist assistants).)     

This resolution would add language to section 4691 to acknowledge that proper payment should 
be made to providers for the provision of the supervision of the assistants by the licensed 
therapists. The resolution does not specify a required ratio of therapist supervisors to therapist 
assistants. 

Welfare & Institutions Code section 4519.10, added by Stats. 2021, ch. 76, § 25 in subdivision 
(a) articulates a legislative view that the current service provider rate structure in the system 
administered by the State Department of Developmental Services lacks transparency, remains 
complex, is not tied to person centered outcomes, and varies across provides who provide the 
same service in the same reason. Section 4519.10, subdivision (b) then articulates an intent to 
phase in funding and policies beginning in the 2021-22 fiscal year to implement rate reform, 
which shall include a quality incentive program, create an enhanced person-centered, outcomes-
based system, and complete the transformation by July 1, 2025. At subdivision (d)(1), section 
4519.10 provides for a hold harmless policy for providers who exceed model recommendations. 
It would appear that this would halt efforts to recover funds paid to providers under the contracts 
that audits determined were based on excessive rates. 

Given the fact that occupational and physical therapy assistant cannot provide patient care 
without direct supervision by the respective occupational and physical therapists, it makes sense 



that the ratios should be reviewed. The process articulated by Section 4519.10 should be allowed 
to play out with an effort to make sure the ratios are addressed in that process. The change 
proposed by the resolution does not refer to said ratios.  

There are no anticipated unintended consequences of the resolution. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be disapproved. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code section 4691, to read as follows: 

§ 46911 
(a) The Legislature reaffirms its intent that community-based day programs be planned and 2 

provided as part of a continuum of services to enable persons with developmental disabilities to 3 
approximate the pattern of everyday living available to people of the same age without disabilities. 4 
The Legislature further intends that standards be developed to ensure high-quality services and 5 
availability of staff, and that equitable rate setting procedures based upon those standards be 6 
established, maintained, and revised, as necessary. The Legislature intends that rate setting 7 
procedures be developed for all community-based day programs, which include adult development 8 
centers, activity centers, infant day programs, behavior management programs, social recreational 9 
programs, and independent living programs in a manner that includes payment for supervision of 10 
therapy assistants which the legislature has determined is essential for training and quality of care 11 
due to ongoing shortages of therapists.12 

(b) For the purpose of ensuring that regional centers may secure high-quality services for 13 
persons with developmental disabilities, the State Department of Developmental Services shall 14 
promulgate regulations establishing program standards and an equitable process for setting rates of 15 
state payment for community-based day programs. These regulations shall include, but are not limited 16 
to, all of the following:17 

(1) The standards and requirements related to the operation of the program including, but not 18 
limited to, staff qualifications, staff-to-client ratios, client entrance and exit criteria, program design, 19 
program evaluation, program and client records and documentation, client placement, and personnel 20 
requirements and functions that comply with all laws and compensate providers for supervision of 21 
assistants when supervision of assistants is required by law.22 

(2) The allowable cost components of the program including salary and wages, staff benefits, 23 
operating expenses, and management organization costs where two or more programs are operated 24 
by a separate and distinct corporation or entity.25 

(3) The rate determination processes for establishing rates, based on the allowable costs of the 26 
allowable cost components. Different rate determination processes may be developed for establishing 27 
rates for new and existing programs, and for the initial and subsequent years of implementation of 28 
the regulations. The processes shall include, but are not limited to, all of the following:29 
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(A) The procedure for identification and grouping of programs by type of day program and 30 
approved staff-to-client ratio, provided staff-to-client ratio shall be no less than required to comply 31 
with current laws.32 

(B) The requirements for an identification of the program, cost, and other information, if any, 33 
which the program is required to submit to the department or the regional center, the consequences, 34 
if any, for failure to do so, and the timeframes and format for submission and review.35 

(C) The rate setting methodology.36 
(D) A procedure for adjusting rates as a result of anticipated and unanticipated program 37 

changes and fiscal audits of the program and a procedure for appealing rates, including the timeframes 38 
for the program to request an adjustment or appeal, and for the department to respond.39 

(E) A procedure for increasing established rates and the allowable range of rates due to cost-40 
of-living adjustments.41 

(F) A procedure for increasing established rates as a result of Budget Act appropriations made 42 
pursuant to the rate setting methodology established pursuant to Section 4691.5 and subdivision (c) 43 
of this section.44 

The department shall develop these regulations in consultation with representatives from 45 
organizations representing the developmental services system as determined by the department. The 46 
State Council on Developmental Disabilities, and other organizations representing regional centers, 47 
providers, and clients shall have an opportunity to review and comment upon the proposed regulations 48 
prior to their promulgation. The department shall promulgate these regulations for all community-49 
based day programs by July 1, 1990.50 

(c) Upon the promulgation of regulations pursuant to subdivision (b), and pursuant to Section 51 
4691.5, and by September 1 of each year thereafter, the department shall establish rates pursuant to 52 
the regulations including rates and staff:client ratios that allow for reimbursement to providers for 53 
supervision of therapy assistants. Rate increases during the 1990-91 and 1991-92 fiscal years shall be 54 
limited to those specified in subdivision (b). For the 1992-93 fiscal year and all succeeding fiscal 55 
years, any increases proposed during those years in the rates of reimbursement established pursuant 56 
to the regulations, except for rate increases due to rate appeals and rate adjustments based on 57 
unanticipated program changes, shall be subject to the appropriation of sufficient funds in the Budget 58 
Act, for those purposes, to fully provide the proposed increase to all eligible programs for the entire 59 
fiscal year including reimbursement for supervision of assistants. If the funds appropriated in the 60 
Budget Act are not sufficient to fully provide for the proposed increase in the rates of reimbursement 61 
for all eligible programs for the entire fiscal year, the proposed increase shall be limited to the level 62 
of funds appropriated. The increases proposed in the rates of reimbursement shall be reduced 63 
equitably among all eligible providers in accordance with funds appropriated and the eligible 64 
programs shall be reimbursed at the reduced amount for the entire fiscal year.65 

(d) Using the reported costs of day programs reimbursed at a permanent rate and the standards 66 
and rate setting processes promulgated pursuant to subdivision (b) as a basis, the department shall 67 
report to the Legislature as follows:68 

(1) By April 15, 1993, and every odd year thereafter, the difference between permanent rates 69 
for existing programs and the rates of those programs based upon their allowable costs and client 70 
attendance, submitted pursuant to the regulations specified in subdivision (b). In reporting the 71 
difference, the department shall also identify the amount of the difference associated with programs 72 
whose rates are above the allowable range of rates, which is available for increasing the rates of 73 
programs whose rates are below the allowable range, to within the allowable range, and any other 74 
pertinent cost or rate information which the department deems necessary.75 



(2) By April 15, 1994, and every even year thereafter, the level of funding, if any, which was 76 
not appropriated to reimburse providers at the proposed rates reported the prior fiscal year pursuant 77 
to paragraph (1), and any other pertinent cost or rate information which the department deems 78 
necessary.79 

(3) The April 15, 1996, report pursuant to paragraph (2) shall be prepared jointly by the 80 
department and organizations representing community-based day program providers, as determined 81 
by the department. That report shall also include a review of the rate setting process and 82 
recommendations, if any, for its modification.83 

(e) Rates established by the department pursuant to subdivision (b) are exempt from the 84 
provisions of Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the 85 
Government Code. 86 

(f) The department shall ensure that the regional centers monitor compliance with program 87 
standards.88 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem:  
Current law does not provide a ratio that will allow for supervision of licensed speech therapy 
assistants, physical therapy assistants and occupational therapy assistants.  There is a nationwide 
shortage of these specialists and assistants are frequently used.  This shortage is further exacerbated 
by the fact that therapy is required to be provided in the native language of the patient.  Service 
providers have been audited and required to repay tens of thousands of dollars that they cannot afford 
to repay for assistant supervision because the maximum ratio that Regional Centers is authorized by 
law to pay is currently 1:1 for individual therapy for pediatrics under current law.  The cost is tens of 
thousands of dollars a year to each vendor in each category of service provided which is currently 
being billed to and paid by Regional Centers, but then when they audit they are asking for refunds 
which is a huge problem for the industry providers.  In addition, not all vendors are being audited, 
but the ones who are, are choosing not to continue providing services for the Regional Centers making 
it difficult to find affordable services.  

The Solution:  The amendment will allow Regional Centers to permit a 2:1 ratio when required to 
provide assistants in order to meet quality of service standards – i.e. making sufficient numbers of 
therapists available to meet demand for such services, such as when shortages of service providers 
arise and assistants are being used who require supervision.  It will also lighten the burden on service 
providers and make more service providers available through Regional Centers, which provide cost 
assistance to patients, because providers are currently being audited and required to eat the cost of 
required supervision, causing them to discontinue working with the Regional Centers, because it is 
too expensive to bear that cost when the cost cannot be passed on to the patient. 

This resolution eliminates inconsistencies in existing law.  The laws currently contradict each 
other.  One law requires quality of care and another withholds the means of providing quality of care, 
by prohibiting payment for required supervision of assistants.  The revisions proposed by this 
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resolution close the gap between different laws that should be working together, not against each 
other. 

IMPACT STATEMENT

CURRENT OR PRIOR RELATED LEGISLATION
None known 

AUTHOR AND/OR PERMANENT CONTACT
Erin K. Tenner, Gray Duffy LLP, 15760 Ventura Blvd., 16th Floor, Encino, CA  91436; 818-907-
4071 (office) or 805-551-1318 (cell) 

RESPONSIBLE FLOOR DELEGATE
Erin K. Tenner 
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RESOLUTION 12-03-2022 

DIGEST 
School Services: Feminine Hygiene Products 
Amends Education Code section 35292.6 to expand the type of school and age groups to receive 
feminine hygiene products.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
Similar to Resolutions 03-01-2019 and 08-02-21 which were both approves in principle 

Reasons: 
This resolution amends Education Code section 35292.6 to expand the type of school and age 
groups to receive feminine hygiene products. This resolution should be disapproved because the 
resolution does not accomplish it stated goal and eliminates existing rights. 

Current law allows for the placement of feminine hygiene products in half of a school’s 
restrooms if the school’s student body is under a certain poverty level. (Educ. Code, § 35292.6.) 
Feminine hygiene products are defined as “tampons and sanitary napkins for use in connection 
with the menstrual cycle.” The law is only applicable to schools with student age populations 
between 6 and 12th grade. The feminine hygiene products will be provided free of charge to the 
students. (Ibid.) 

This resolution tries to expand the grades covered. It lowers the minimum grade from 6th to 3rd to 
increase the coverage of students who would benefit from the products. In addition, it removes 
the poverty requirement, allowing for more students to benefit from the products. The proposal 
allows for school counselors or school nurses to be available to students to provide counseling if 
requested. 

The proposed resolution should be disapproved as it does not accomplish the stated goal and 
eliminates existing rights. As drafted, the proposal actually limits the students who are able to 
receive the benefit of the feminine hygiene products. The proposal states, “should provide 
feminine hygiene in all elementary school bathrooms at no charge.” (emphasis added) Middle 
school and high schools would no longer be covered by section 35292.6. In addition, the 
proposed language no longer refers to feminine hygiene products and instead simply refers to 
“feminine hygiene.”  

There are no similar pending bills. 

Therefore, this resolution should be Disapproved. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation 
be sponsored to amend Education Code Section 35292.6, to read as follows: 

§ 35292.6 1 
(a) A public school maintaining any combination of classes from grade 3 6 to grade 12, 2 

inclusive, that meets the 40-percent pupil poverty threshold required to 33operate a schoolwide 3 
program pursuant to Section 6314(a)(1)(A) of Title 20 of the United States Code shall stock at 4 
least 50 percent of the school’s restrooms with feminine hygiene products at all times. should 5 
provide feminine hygiene in all elementary school bathrooms at no charge. School counselors 6 
or  school nurses are to be available to provide counseling to students, if requested. 7 

(b) A public school described in subdivision (a) shall not charge for any menstrual 8 
products provided to pupils, including, but not limited to, feminine hygiene products. 9 

(b)c For purposes of this section, “feminine hygiene products” means tampons and 10 
sanitary napkins for use in connection with the menstrual cycle11 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem: Education Code section 35292.6 requires a public school maintaining any 
combination of classes from grade 6 to grade 12, inclusive, that meets a 40% pupil poverty 
threshold as specified in federal law to stock 50% of the school’s restrooms with feminine hygiene 
products, as defined. Currently, children are experiencing their menstrual cycles at a much 
younger age than previous generations, in some cases as young as ages 8 and 9 and the existing 
law, which only covers grades 6 to 12, does not cover that biological reality. Because existing 
law requires those specified schools to only stock 50% of the restrooms with feminine hygiene 
products, students on those campuses may have to make long treks to find a bathroom adequately 
supplied with feminine hygiene products, which can cause embarrassment to those students as 
well as loss in academic instruction.  In addition, only requiring schools that meet the specified 
poverty level to provide the products and in only 50% of the restrooms establishes an arbitrary 
threshold that does not equally recognize the dignity of any student, regardless of the school’s 
poverty classification, who may need the products during the school day. All schools should be 
required to provide feminine hygiene products to bathrooms serving grades 3 through 12. 
Furthermore, school nurses or counselors should be available to provide information and 
guidance to students who may be experiencing fear, anxiety or embarrassment. 

The Solution:  This Resolution addresses the need to serve a younger student population and 
covers all socio-economic levels. The proposed legislation would provide feminine hygiene 
products during the school day to all students in need of them from grades 3 through 12, 
regardless of the school’s classification of poverty level status. 
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IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or  rule. 

CURRENT OR PRIOR RELATED LEGISLATION 
None known. 

AUTHOR AND/OR PERMANENT CONTACT
Faith Nouri of Nouri Law Corporation, 1 Pacific Plaza, 7755 Center Avenue, Suite 1000, 
Huntington Beach, CA 92647 
(562) 594-5678; faith@nourilaw.com; www.nourilaw.com

RESPONSIBLE FLOOR DELEGATE
Faith Nouri 
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RESOLUTION 13-01-2022 

DIGEST
Conference of California Bar Associations: Unfriendly Amendments 
Amends CCBA’s Guide for Proponents, Chapter 3, Section 3.2.4 to disallow unfriendly 
amendments to a resolution called up for floor debate at the Conference. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends CCBA’s Guide for Proponents, Chapter 3, Section 3.3.4 to disallow 
unfriendly amendments to resolutions called up for floor debate at the Conference. This 
resolution should be disapproved because (a) it is directed at a document that does not govern the 
process of amending resolutions, (b) under Robert’s Rules of Order (with which CCBA’s Rules 
are consistent), the permission of the proponent is not required for proposed amendments, and (c) 
there are sufficient safeguards in place under the CCBA rules to ensure that proposed 
amendments are germane to the resolution they seek to amend. 

Presently, the Conference of California Bar Association’s Guide for Proponents, Chapter 3, 
Section 2.2.4, explains the CCBA Rule that a delegate can offer an unfriendly amendment 
without the proponent’s consent to change the substance of the resolution. This is a contrast to 
friendly amendments made with the consent of the proponent. The Guide for Proponents is not 
the document that governs CCBA procedures. Instead it is designed to explain the CCBA Rules 
as well as Robert’s Rules to proponents and to provide suggestions on how various actions may 
be accomplished. 

This resolution seeks to amend the Guide for Proponents to disallow unfriendly amendments to 
resolutions called up for debate at the annual conference of the CCBA. By attempting to 
eliminate unfriendly amendments, this resolution seeks to create a new rule which would only 
allow amendments which have the approval of the proponent to be considered.  

However, the Guide for Proponents does not govern CCBA proceedings. Instead, it is a list of 
suggestions based upon the CCBA Rules of Operation and Procedure. The actual rules 
concerning amendments are found in CCBA’s Rules of Operation and Procedure. Since this 
resolution does not address the governing document regarding floor debate it should be 
disapproved. 

Additionally, under Robert’s Rule of Order 5:33 (which CCBA follows, (CCBA Rules of 
Operation & Procedure, Art. IV, Rule 1)), a proposed amendment must be germane to the 
question to be amended. Under Robert’s Rules of Order Section 12.91, permission of the 
proponent is not required to bring the proposed amendment. Since the CCBA does not initially 
bring resolutions to debate based on the format of “motion made, and then seconded” but instead 
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through call-ups (CCBA Rules of Operation & Procedure, Art. IV, Rules 5-7, as explained in the 
Guide for Proponents, Chapter 3, Section 2.1), CCBA allows a proponent of a resolution to yield 
during the opening argument to a delegation offering a friendly amendment. Nevertheless, 
consistent with Robert’s Rules of Order, during CCBA’s annual conference any delegation or 
group of ten (10) delegates can offer any amendment to any resolution without the permission of 
the resolution proponent (as explained in the Guide for Proponents Chapter 3, Section 3.3.4). 

Robert’s Rules already allow a challenge to an unfriendly amendment based on lack of 
germaneness.  Under Rule 4:23, an objection may be made to the consideration of any original 
motion including an unfriendly amendment. While the motion must be made before there is any 
debate, the challenger may interrupt the speaker without the necessity of a second and the chair 
must immediately call for a vote without debate. If the objection carries by a two-thirds vote the 
unfriendly amendment is dismissed. Secondly, if an unfriendly amendment proceeds to debate, 
the proponent of the underlying resolution will have the opportunity to discuss their views 
regarding lack of germaneness. 

If a resolution as amended is approved by a majority of delegates at the annual conference of 
CCBA, either with the support of the proponent or with an unfriendly amendment then that 
approved resolution as amended can become part of the CCBA legislative agenda. There are 
already sufficient safeguards in place under CCBA’s rules to ensure that any amendment is 
germane to the resolution it seeks to amend. 

For these reasons, the resolution should be disapproved. 

TEXT OF RESOLUTION 

RESOLVED that the Orange County Bar Association recommends that the Conference of 
California Bar Associations’ Guide for Proponents, article III, section 3.3.4 be amended, to read 
as follows: 

§ 3.3.4.  1 

A proponent (which includes both the author of, and the delegation sponsoring, the 2 

resolution) cannot move their own amendment. Amendments can be moved by a different 3 

delegation, or by a group of ten (10) delegates, in the same way that an original resolution can be 4 

sponsored. Therefore, the procedure for amendments on the floor is to line up a delegate from a 5 

different delegation, or from a group of ten (10) delegates, for the amendment in advance, and 6 

yield the floor during your opening argument to move the "friendly" amendment. If you wish to 7 

propose an amendment to another delegation's resolution, you should always attempt to obtain 8 

the proponent's consent, and arrange to make a "friendly" amendment. Without the proponent's 9 

consent you can still move the amendment, but be sure to approach the opposing podium 10 

promptly because unfriendly amendments do not have any special priority in the debate.11 
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(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Orange County Bar Association 

STATEMENT OF REASONS 

The Problem: CCBA Guide for Proponents, Article III, Section 3.3.4. The CCBA has only one 
rule that allows for an “unfriendly” or hostile amendment to a resolution to be brought to the 
floor of debate for the Conference.  While unfriendly amendments are allowed pursuant to 
Robert’s Rules of Procedure, CCBA’s application of the procedure goes far beyond the purpose 
and intent of the rule.  According to one organization, “amendments 
should not attempt to change the resolution so much that the original intent of 
the resolution is compromised.”  

The Cornell Model United Nations Conference (CMUNC) disallows any amendment “that go 
against the intent and purpose of the resolution.” https://www.cmunc.net/resolutions. Currently, 
we have a system in which “unfriendly amendments” are permitted, regardless of whether the 
amendment is germane to the original resolution.  It leaves the opportunity for one delegation to 
seize the premise from another delegation based on any loose association with the subject matter, 
even if it defies the basic premise of the resolution.  Without any procedures for oversight over 
the use of unfriendly amendments in this fashion, the CCBA should eliminate the rule allowing 
unfriendly amendments all together.    

The Solution: The CCBA should dispose of unfriendly amendments completely.  Unfriendly 
amendments do not work well with the CCBA.  To make these amendments just and feasible, 
there would need to be an additional task set up by ResComm, the executive committee, the 
board, or the chair to review unfriendly amendments before the conference to determine whether 
the amendment is germane to the original resolution. That scenario is ripe with more conflict and 
places an undue burden on the organization.  Unfriendly amendments are not necessary to the 
CCBA purpose.  The conference already encourages getting consent of the authors before 
proposing a friendly amendment.  If the amendment seeking delegation cannot obtain the authors 
consent to the amendment, they can still seek redress by voting “no” on the resolution. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None. 

AUTHOR AND/OR PERMANENT CONTACT 
Melissa A. Petrofsky-White, The Petrofsky Law Firm, 260 Newport Center Dr., Newport Beach, 
CA 92660, (949) 999-3334, melissa@petrofskyfirm.com 

RESPONSIBLE FLOOR DELEGATE 
Melissa A. Petrofsky-White 
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COUNTERARGUMENT TO RESOLUTION 13-01-2022 

SAN DIEGO COUNTY BAR ASSOCIATION 

The SDCBA Delegations recommends disapproval of Resolution 13-01-2022 because it fails to 
amend the correct CCBA rules, is contrary to Robert’s Rules of Order, and would potentially 
prevent laudable ideas from being improved and passed by the Conference.   

The CCBA Guide for Proponents relates to the preparation of CCBA resolutions and provides 
additional explanation of the Conference of California Bar Associations’ Rules of Operation & 
Procedure – the governing document that contains the rules that govern the Conference.  
(CCBA-Rules-2014.pdf.)  The Rules of Operation & Procedure, article IV, rules 1, 17, and 21, 
all have a bearing on amendments, and even substitute resolutions, made during the Conference.  
Accordingly, a change to only the Guide for Proponents would be ineffective. 
The Conference is also governed by Robert’s Rules of Order, Newly Revised, except as 
otherwise provided by the CCBA Rules of Operation & Procedure.  (CCBA Rules of Operation 
& Procedure, art. IV, rule 1.)  FAQ #8 for Robert’s Rules of Order explains that “Once a motion 
has been stated by the chair, it is no longer the property of the mover, but of the assembly. Any 
amendment, “friendly” or otherwise, must be adopted by the full body, either by a vote or by 
unanimous consent.” (https://robertsrules.com/frequently-asked-questions/.)  In the context of 
the Conference, the “motion” is whether the resolution being debated should be approved in 
principle.  At that point, the time for a proponent to withdraw a resolution has passed and 
resolution is the property of the Conference.  Any amendments, or even substitute resolutions, 
can be offered, just not by the original proponent. 

Finally, by limiting amendments to only those considered favorable to the proponent, this 
resolution would potentially stifle ideas on improving a resolution.  Often, resolutions may 
show a majority of delegations disapproving the resolution in advance of the Conference, not 
because the resolution is a bad idea, but because the majority of delegations see problems with 
the resolution as currently drafted.  Sometimes “friendly” amendments cure those problems and 
a majority of the Conference vote to approve.  Sometimes “friendly” amendments have either 
not cured the problems delegations have with the resolution or actually make things worse.  In 
any event, delegates should be permitted to offer amendments believed to cure any perceived 
problems with a resolution and/or improve the resolution’s goal.   

The SDCBA delegation would support a resolution that amended the CCBA Rules of Operation 
& Procedure to provide that if an amendment is made and accepted at the Conference that the 
delegation offering the amendment be substituted in place of the original proponent if the 
original proponent deems the amendment to be unfriendly.  This would ensure that CCBA has a 
proponent who will actively assist in legislative placement of the resolution as passed by the 
Conference. 
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RESOLUTION 14-01-2022

DIGEST
Condominiums: Removing Passive Voice From Election Rules 
Amends Civil Code sections 5100 and 5105 to change passive voice prohibitions into strong 
requirements to avoid possible confusion in Homeowners Association elections. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Civil Code sections 5100 and 5105 to change passive voice prohibitions 
into strong requirements to avoid possible confusion in Homeowners Association elections. This 
resolution should be disapproved because it attempts to correct a problem that does not exist. 

Civil Code section 5100 proscribes when and how elections should be conducted within a 
Homeowners Association. Section 5105 sets out what must be included in the required elections 
rules governing those elections. It expressly prohibits the denial of “a ballot to a member for any 
reason other than not being a member at the time when ballots are distributed” as well as several 
other prohibitions and requirements. 

This resolution would 1) place the prohibition against denial of a ballot to a member in section 
5100; 2) change the wording of the prohibitions and requirements so they are not in the passive 
voice; and 3) break up and renumber a provision on the delivery of election rules to the 
members.  

There is no need for any of these changes. The placement of the prohibition against denial of a 
ballot does not belong in section 5100, which pertains to when elections are necessary and does 
not address ballots in any way. There is no reason to believe that the use of the passive voice in 
the requirements for election rules set forth in section 5105, subdivision (g), has or would lead to 
any confusion or deliberate misinterpretation causing any voting member to be denied a ballot. 
And the description of how delivery of the ballots and election rules is not so unclear as to need 
alteration. 

There are no anticipated unintended consequences of the resolution. 

There are no similar pending bills, nor any in the last three years. 

For these reasons, this resolution should be disapproved. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code sections 5100 and 5105, to read as follows: 

§ 5100 1 

(a) (1) Notwithstanding any other law or provision of the governing documents, elections 2 

regarding assessments legally requiring a vote, election and removal of directors, amendments to 3 

the governing documents, or the grant of exclusive use of common area pursuant to Section 4600 4 

shall be held by secret ballot in accordance with the procedures set forth in this article. 5 

(2) An association shall hold an election for a seat on the board of directors in accordance 6 

with the procedures set forth in this article at the expiration of the corresponding director’s term 7 

and at least once every four years. 8 

(b) This article also governs an election on any topic that is expressly identified in the 9 

operating rules as being governed by this article. 10 

(c) The provisions of this article apply to both incorporated and unincorporated 11 

associations, notwithstanding any contrary provision of the governing documents. 12 

(d) The procedures set forth in this article shall apply to votes cast directly by the 13 

membership, but do not apply to votes cast by delegates or other elected representatives. 14 

(e) In the event of a conflict between this article and the provisions of the Nonprofit 15 

Mutual Benefit Corporation Law (Part 3 (commencing with Section 7110) of Division 2 of Title 16 

1 of the Corporations Code) relating to elections, the provisions of this article shall prevail. 17 

(f) Directors shall not be required to be elected pursuant to this article if the governing 18 

documents provide that one member from each separate interest is a director. 19 

(g) No Member shall be denied a ballot for any reason other than not being a member at 20 

the time when the ballots are distributed. 21 

22 

§ 5105 23 

(a) An association shall adopt operating rules in accordance with the procedures 24 

prescribed by Article 5 (commencing with Section 4340) of Chapter 3, that do all of the 25 

following: 26 

(1) Ensure that if any candidate or member advocating a point of view is provided access 27 

to association media, newsletters, or internet websites during a campaign, for purposes that are 28 

reasonably related to that election, equal access shall be provided to all candidates and members 29 

advocating a point of view, including those not endorsed by the board, for purposes that are 30 

reasonably related to the election. The association shall not edit or redact any content from these 31 

communications, but may include a statement specifying that the candidate or member, and not 32 

the association, is responsible for that content. 33 

(2) Ensure access to the common area meeting space, if any exists, during a campaign, at 34 

no cost, to all candidates, including those who are not incumbents, and to all members 35 

advocating a point of view, including those not endorsed by the board, for purposes reasonably 36 

related to the election. 37 

(3) Specify the qualifications for candidates for the board and any other elected position, 38 

subject to subdivision (b), and procedures for the nomination of candidates, consistent with the 39 

governing documents. A nomination or election procedure shall not be deemed reasonable if it 40 

disallows any member from nominating themself for election to the board.  41 
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(4) Specify the voting power of each membership, the authenticity, validity, and effect of 42 

proxies, and the voting period for elections, including the times at which polls will open and 43 

close, consistent with the governing documents. 44 

(5) Specify a method of selecting one or three independent third parties as inspector or 45 

inspectors of elections utilizing one of the following methods: 46 

(A) Appointment of the inspector or inspectors by the board. 47 

(B) Election of the inspector or inspectors by the members of the association. 48 

(C) Any other method for selecting the inspector or inspectors. 49 

(6) Allow the inspector or inspectors to appoint and oversee additional persons to verify 50 

signatures and to count and tabulate votes as the inspector or inspectors deem appropriate, 51 

provided that the persons are independent third parties. 52 

(7) Require retention of, as association election materials, both a candidate registration 53 

list and a voter list. The voter list shall include name, voting power, and either the physical 54 

address of the voter’s separate interest, the parcel number, or both. The mailing address for the 55 

ballot shall be listed on the voter list if it differs from the physical address of the voter’s separate 56 

interest or if only the parcel number is used. The association shall permit members to verify the 57 

accuracy of their individual information on both lists at least 30 days before the ballots are 58 

distributed. The association or member shall report any errors or omissions to either list to the 59 

inspector or inspectors who shall make the corrections within two business days.  60 

(b) An association shall disqualify a person from a nomination as a candidate for not 61 

being a member of the association at the time of the nomination. 62 

(1) This subdivision does not restrict a developer from making a nomination of a 63 

nonmember candidate consistent with the voting power of the developer as set forth in the 64 

regulations of the Department of Real Estate and the association’s governing documents. 65 

(2) If title to a separate interest parcel is held by a legal entity that is not a natural person, 66 

the governing authority of that legal entity shall have the power to appoint a natural person to be 67 

a member for purposes of this article.  68 

(c) Through its bylaws or election operating rules adopted pursuant to subdivision (a) of 69 

Section 5105 only, an association may disqualify a person from nomination as a candidate 70 

pursuant to any of the following: 71 

(1) Subject to paragraph (2) of subdivision (d), an association may require a nominee for 72 

a board seat, and a director during their board tenure, to be current in the payment of regular and 73 

special assessments, which are consumer debts subject to validation. If an association requires a 74 

nominee to be current in the payment of regular and special assessments, it shall also require a 75 

director to be current in the payment of regular and special assessments. 76 

(2) An association may disqualify a person from nomination as a candidate if the person, 77 

if elected, would be serving on the board at the same time as another person who holds a joint 78 

ownership interest in the same separate interest parcel as the person and the other person is either 79 

properly nominated for the current election or an incumbent director. 80 

(3) An association may disqualify a nominee if that person has been a member of the 81 

association for less than one year. 82 

(4) An association may disqualify a nominee if that person discloses, or if the association 83 

is aware or becomes aware of, a past criminal conviction that would, if the person was elected, 84 

either prevent the association from purchasing the fidelity bond coverage required by Section 85 

5806 or terminate the association’s existing fidelity bond coverage. 86 

(d) An association may disqualify a person from nomination for nonpayment of regular 87 
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and special assessments, but may not disqualify a nominee for nonpayment of fines, fines 88 

renamed as assessments, collection charges, late charges, or costs levied by a third party. The 89 

person shall not be disqualified for failure to be current in payment of regular and special 90 

assessments if either of the following circumstances is true: 91 

(1) The person has paid the regular or special assessment under protest pursuant to 92 

Section 5658. 93 

(2) The person has entered into a payment plan pursuant to Section 5665. 94 

(e) An association shall not disqualify a person from nomination if the person has not 95 

been provided the opportunity to engage in internal dispute resolution pursuant to Article 2 96 

(commencing with Section 5900) of Chapter 10. 97 

(f) Notwithstanding any other law, the rules adopted pursuant to this section may provide 98 

for the nomination of candidates from the floor of membership meetings or nomination by any 99 

other manner. Those rules may permit write-in candidates for ballots. 100 

(g) Notwithstanding any other law, the rules adopted pursuant to this section shall do 101 

include all of the following: 102 

(1) Prohibit the denial of A rule that states: “The Association shall not deny a ballot to a 103 

member for any reason other than not being a member at the time when ballots are distributed.” 104 

(2) Prohibit the denial of A rule that states: “The Association shall not deny a ballot to a 105 

person with general power of attorney for a member.” 106 

(3) Require A rule that states: “The Association shall include the ballot of a person with 107 

general power of attorney for a member to be counted if the ballot is returned in a timely 108 

manner.” 109 

(4) Require A rule that states: “tThe inspector or inspectors of elections to shall deliver, 110 

or cause to be delivered, at least 30 days before an election, to each member both of the 111 

following documents: 112 

(A) The ballot or ballots. 113 

(B) A copy of the election operating rules.  114 

(C) Delivery of the election operating rules may be accomplished by either of the 115 

following methods: 116 

(i) Posting the election operating rules to an internet website and including the 117 

corresponding internet website address on the ballot together with the phrase, in at least 12-point 118 

font: “’The rules governing this election may be found here:”’ 119 

(ii) Individual delivery.” 120 

(h) Election operating rules adopted pursuant to this section shall not be amended less 121 

than 90 days prior to an election.122 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  San Mateo County Bar Association

STATEMENT OF REASONS 

The Problem:  Civil Code section 5105 requires all homeowner associations (HOAs) to have 
“Election Rules,” which are a type of “Operating Rules.”  Section 5105(g) requires four types of 
mandatory rules to be included.  However, the requirement is passively stated.  For example, 
section 5105(g) does not expressly state what the HOAs are required to do.  In addition, 
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5105(g)(1) & (2) state the double negatives of “prohibit the denial of,” which also causes 
confusion.  Furthermore, although Civil Code section 5115(c) requires ballots to be “delivered 
by the association to every member…,” this information is obscure and “buried” within 
subsections (a)-(f).  As a result, some HOA Boards may try to exclude members from voting in 
member elections.  For example, HOA Boards may try to exclude members who are not current 
in paying their assessments, who have not been mowing their lawns, or who have filed litigation 
against the HOA.  So that the members will be properly notified about their voting rights, a 
statement about those rights should be clearly stated in Section 5100, which is at the beginning 
of the Article about “Member Election.” 

The Solution:  The proposed amended language clarifies that at least four (4) election operating 
rules are mandatory and provides the exact language to be used.  In addition, section 5100 should 
be amended to clearly state that all members have the right to receive ballots – and cannot be 
excluded.  To provide clarity and to prevent confusion, Civil Code sections 5100 and 5105(g)(1)-
(4) should be amended as the resolution proposes. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code section 5100 Amended by Stats. 2021, Ch. 517, Sec. 1. (AB 502) Effective January 1, 
2022.  Civil Code section 5105 Amended by Stats. 2021, Ch. 642, Sec. 2.  (SB 432) Effective 
January 1, 2022.

AUTHOR AND/OR PERMANENT CONTACT
Catherine Rucker, Esq.; 448 Ignacio Blvd., #124; Novato, CA 94949.  Cell: 415-246-6647, 
email: catherinerucker@me.com. 

RESPONSIBLE FLOOR DELEGATE
Catherine Rucker 
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RESOLUTION 14-02-2022 

DIGEST
Condominiums: Actions Requiring Discussion at Open Meeting 
Amends Civil Code section 4910 to expressly set out certain matters that must be discussed and 
decided in an open meeting of a Homeowners Association’s Board of Directors. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Civil Code section 4910 to expressly set out certain matters that must be 
discussed and decided in an open meeting of a Homeowners Association’s Board of Directors. 
This resolution should be disapproved because the law is clear and listing specific items that 
must be addressed in an open meeting may lead to other matters being considered excluded. 

Because a Homeowners Association’s board has broad powers that may potentially affect many 
individuals, the Legislature has mandated that boards hold open meetings and allow the members 
to speak. (Civ. Code, §§ 1363.05, 1363, 1350-1376.) The provisions of the Common Interest 
Development Open Meeting Act (Civ. Code, § 4900 et seq.) parallel California’s open meeting 
laws regulating government officials, agencies, and boards (Ralph M. Brown Act, Gov. Code, § 
54950 et seq.). Both statutory schemes mandate open governance meetings, with notice, agenda, 
and minutes requirements and strictly limit closed executive sessions. (Damon v. Ocean Hills 
Journalism Club (2000) 85 Cal.App.4th 468, 475.) 

While the law sets forth what matters may be discussed in closed session, it does not do so with 
respect to issues that must be debated and decided in an open meeting. Rather, any discussion, 
deliberation, or decision not involving those limited matters permitted in closed session are 
necessarily subject to the open meeting requirements, and there is no reason to believe the items 
included in that category are unclear.  It is not necessary to list specific issues in section 4910. 
This is particularly true as the inclusion of specific items may be inferred to exclude others. Ruth 
Sullivan, Sullivan and Driedger on the Construction of Statutes, 4th ed. (Markham: 
Butterworths, 2002) at 186-187.

Section 4910 prohibits the conducting of a meeting “via electronic transmissions, including but 
not limited to, electronic mail. Case law interpreting the Brown Act has found improper any 
series of communications of any kind, directly or through intermediaries, to discuss or act on any 
item of business. For example, the members of a board all attending the same event and 
discussing Association matters would be prohibited. (See, e.g., Sacramento Newspaper Guild v. 
Sacramento County Bd. Of Suprs. (1968) 263 Cal.App.2d 41.) It is not necessary to spell out this 
interpretation in the statute. 

There are no anticipated unintended consequences of the resolution. 
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There are no similar pending bills, nor any in the last three years. 

For these reasons, the resolution should be disapproved. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 4910, to read as follows: 

§ 4910 1 

(a) A majority of the members of Tthe board shall not discuss or take action on any item 2 

of business outside of a board meeting. 3 

(b)  Required discussions and actions to occur during a board meeting, open session, shall 4 

include, but not be limited to discussing and approving the annual budget report (as required by 5 

Section 5300), discussing and approving the annual policy statement (as required by Section 6 

5310), approving all contracts with third parties, discussing and approving all non-routine 7 

expenses and repairs, discussing and approving all member design change applications, and 8 

discussing and approving all formation of or amendments to the governing documents.  9 

(c)(1) Notwithstanding Section 7211 of the Corporations Code, a majority of the 10 

members of the board shall not, outside a meeting authorized by this article, conduct a meeting 11 

via electronic transmissions, including, but not limited to, electronic mailuse a series of 12 

communications of any kind, directly or through intermediaries, to discuss or take action on any 13 

item of business, except as specified in paragraph (2). 14 

(2) Electronic transmissions may be used as a method of conducting an emergency board 15 

meeting if all directors, individually or collectively, consent in writing to that action, and if the 16 

written consent or consents are filed with the minutes of the board meeting. These written 17 

consents may be transmitted electronically.18 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  San Mateo County Bar Association

STATEMENT OF REASONS 

The Problem:  The purpose of the “Common Interest Development Open Meeting Act” is to 
require HOA Boards to carry out as much HOA business as possible during open meetings – so 
that the members will be properly informed.  Although section 4910 prohibits HOA Boards from 
“taking action” outside of board meetings, it does not clearly state the type of actions that must 
occur during Board meetings in open session.  But see section 4935, which lists the types of 
actions that may occur during Board meetings in executive (closed) session.  

The Solution:  This resolution would amend the language in section 4910 to list the types of 
Board “actions” that must occur during Board meetings in open session.  In addition, this 
resolution would use language from the Brown Act (for cities, counties, and other agencies in 
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Government Code section 54952.2) to prohibit serial “communications of any kind” – and not 
only electronic communications - outside of board meetings. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
Added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective January 1, 2013. Operative January 1, 
2014, by Sec. 3 of Ch. 180.)  A portion of this resolution is similar to Resolution 12-01-2021, 
which sought to clarify that Board approval of all contracts must occur during Board meetings in 
open session – and not during executive (closed) session.

AUTHOR AND/OR PERMANENT CONTACT
Catherine Rucker, Esq.; 448 Ignacio Blvd., #124; Novato, CA 94949.  Cell: 415-246-6647, 
email: catherinerucker@me.com. 

RESPONSIBLE FLOOR DELEGATE
Catherine Rucker  
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RESOLUTION LF-01-2022 

DIGEST 
Notaries: Notice of Death of Notary Public and Delivery of Notarial Records and Papers 
Amends Government Code section 8209 to expand who should notify the Secretary of State 
when a notary public dies and deliver the deceased notary public’s records to the county clerk.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Government Code section 8209 to expand who should notify the 
Secretary of State when a notary public dies and deliver the deceased notary public’s records to 
the county clerk. This resolution should be approved in principle because it provides a custodian 
for a notary public’s records upon death of the notary public where the notary public’s estate 
lacks a personal representative.  

Current law requires the personal representative of a deceased notary public to promptly notify 
the Secretary of State of the death of the notary public and deliver all notarial records and papers 
of the deceased notary public to the county clerk. (Gov’t. Code, § 8209, subd. (b).) When a 
notary public’s assets are not subject to probate, a personal representative will not be appointed 
and therefore no person is required under the statute to deliver the notary public’s records to the 
county clerk. (Ibid.) 

This resolution would expand who is required to comply with the notice provision of 
Government Code section 8209, subdivision (b) by including the successor in interest of the 
deceased notary public or the person who is in actual or constructive possession of the notarial 
records and papers of the deceased notary public. This helps to clarify who is responsible for 
notifying the Secretary of State of the notary public’s death and turning over the notary public’s 
records to the county clerk. This is important as there are many situations where personal 
representative may not be appointed, and in such circumstances, the deceased notary public’s 
records and papers may not be preserved. 

There are no similar pending bills, nor any in the last three years. 

Therefore, this resolution should be approved in principle. 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 8209, to read as follows: 
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 § 8209   1 
(a) If any notary public resigns, is disqualified, removed from office, or allows his or her 2 

appointment to expire without obtaining reappointment within 30 days, all notarial records and 3 
papers shall be delivered within 30 days to the clerk of the county in which the notary public’s 4 
current official oath of office is on file. If the notary public willfully fails or refuses to deliver all 5 
notarial records and papers to the county clerk within 30 days, the person is guilty of a 6 
misdemeanor and shall be personally liable for damages to any person injured by that action or 7 
inaction. 8 

(b) In the case of the death of a notary public, either the personal representative of the 9 
deceased, the successor in interest of the deceased (as defined in Code of Civil Procedure section 10 
377.11, or the person who is in actual or constructive possession of the notarial records and 11 
papers of the deceased notary public, shall promptly notify the Secretary of State of the death of 12 
the notary public and shall deliver all notarial records and papers of the deceased to the clerk of 13 
the county in which the notary public’s official oath of office is on file. 14 

(c) After 10 years from the date of deposit with the county clerk, if no request for, or 15 
reference to such records has been made, they may be destroyed upon order of court.16 

(Proposed new language underlined; language to be deleted stricken) 

PROPNENT:  Ciarán O'Sullivan; James P. Lamping, Mark Harvis; K. Martin White; Joachim 
Steinberg; Gerald Richards; Mary Vail; Phillip Lindsley; John W. Short; Daniel H. Galindo 

STATEMENT OF REASONS 

The Problem: Under Government Code §8209(b), upon the death of a notary public, the personal 
representative of the deceased shall notify the Secretary of State of the death of the notary public 
and shall deliver all notarial records and papers of the deceased to the clerk of the county in 
which the notary public’s official oath of office is on file.   

The term “personal representative” means a person who is appointed by the probate court to 
administer a decedent’s estate.  A personal representative will not be appointed if a deceased 
person’s assets are not subject to probate, which can occur if the assets are less than $166,250 (a 
“small estate”), are held in joint tenancy with another person, have a listed designated 
beneficiary, or are held in a living trust.  Since many notaries have estates that will not be subject 
to probate, it is unclear who is responsible for notifying the Secretary of State of the notary’s 
death and turning over the notary’s records to the county clerk 

The Solution: The solution to this problem is to extend the persons who are required to comply 
with Government Code §8209(b) by adding language providing that in the absence of a personal 
representative, the successor in interest of the deceased notary public or the person who is in 
actual or constructive possession of the notarial records and papers of the deceased notary public 
shall comply with these requirements.   

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION
This Resolution may have an impact on AB 1093 (Jones-Sawyer) related to online notaries, 
which is currently pending in the Senate, and may require a similar amendment to proposed new 
Government Code section 8231.6, if that bill is enacted into law. 

AUTHOR AND/OR PERMANENT CONTACT 
Ciarán O'Sullivan, 50 California Street, 34th Floor, San Francisco, CA 94111.  (415) 391-3711; 
ciaran@cosullivanlaw.com. 

RESPONSIBLE FLOOR DELEGATE 
Ciarán O'Sullivan 
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RESOLUTION LF-02-2022 
 
DIGEST 
Marriage: Recognizing Marriage As Between Couples Regardless of Gender 
Amends California Constitution article I, section 7.5 to recognize marriages and issue marriage 
licenses to couples regardless of gender, and treat all legal marriage equally under the law.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:  Similar to Resolution 05-04-09, which was approved in principle. 
 
Reasons: 
This resolution amends California Constitution article I, section 7.5 to recognize marriages and 
issue marriage licenses to couples regardless of gender, and treat all legal marriage equally under 
the law.  This resolution should be approved in principle to constitutionally recognize and secure 
the right of marriage in California between couples irrespective of gender, in consonance with 
due process, equal protection and privacy rights under the California Constitution, and to 
sanction and safeguard marriages between same-sex couples which have been taking place in 
California for nearly 15 years, independent of whether such rights are or will be recognized or 
protected in the future under the United States Constitution. 
 
In May 2008, in the decision In re Marriage Cases (2008) 43 Cal.4th 757, the California 
Supreme Court ruled that laws directed at same sex couples are subject to strict judicial scrutiny 
under the California Constitution. It held marriages between same sex couples is a fundamental 
right under article I, section 7 of the California Constitution (no person should be “deprived of 
life, liberty, or property without due process of law or denied equal protection of the law”). In so 
ruling, California’s top Court struck down as unconstitutional two state statutes barring same-sex 
marriages. In Nov. 2008, Proposition 8, an initiative by the voters, passed, changing the 
California Constitution to limit marriages to opposite-sex couples. The validity of Prop. 8 was 
challenged in court. In May 2009 the state’s high Court upheld the proposition. It has legally 
changed constitutional law in California regarding this issue. The earlier declared right to 
marriage between non-binary couples had become exempted from the equal protection clause by 
reason of the change made to the state Constitution by Prop. 8. In rendering its decision, the 
Court however ruled that the 18,000 same-sex marriages that already took place would be 
allowed to stand, along with domestic partnerships. (See Strauss v. Horton (2009) 46 Cal.4th 
364.) The challenge to the proposition was then brought to federal court. In 2010, Northern 
California District Judge Vaughn Walker enjoined enforcement of Prop. 8. He found it violated 
the 14th Amendment’s Due Process and Equal Protection Clauses of the United States 
Constitution. (See Perry v. Schwarzenegger (N.D.Cal. 2010) 704 F.Supp.2d 921.) In 2015 in a 5-
4 plurality decision, the United States Supreme Court held that same-sex couples had a 
fundamental right to marry under the 14th Amendment’s Due Process and Equal Protection 
Clauses. (See Obergefell v. Hodges (2015) 576 U.S. 644.) But recently, in Dobbs v. Jackson 
Women's Health Organization, 2022 U.S. LEXIS 3057, incident to overturning abortion rights 
hitherto long-secured by the Roe v. Wade (1973) 410 U.S. 113 opinion under a 14th Amendment 
analysis, Justice Clarence Thomas, in a concurring opinion, called for the Court to reconsider 
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other precedents that were likewise predicated upon the substantive due process/privacy analysis 
advanced in the Dobbs opinion—including Obergefell.   
 
For these reasons, the right to same-sex marriages, which the Obergefell Court ruled in 2015 is 
protected by the 14th Amendment, is now in doubt and at imminent risk. If same-sex marriages 
are no longer a right secured by the 14th Amendment, then article I, section 7.5 of the California 
Constitution, added by Prop. 8, declaring “Only marriage between a man and a woman is valid 
or recognized in California,” will be constitutional law governing marriages for California 
citizens, mindful of the California Supreme Court’s decision in Strauss. 
 
This resolution would permit and recognize same-sex marriages in California through a 
constitutional amendment, by 1) requiring the secular recognition of marriages and issuance of 
marriage licenses to “couples regardless of gender,” and requiring all legally valid marriages be 
treated as equal under the law, while 2) recognizing the right of religious organizations and 
members to refuse to solemnize marriage, and insulating them from any claim based on a refusal 
to do so. 
 
This resolution would check any threatened or real impediment to same-sex marriages under the 
law on a secular basis, while deferring to a right, with legal impunity, for any religious 
organizations to either grant or refuse to extend religious sacrament for any marriage.  
 
With the exception of the voters’ decision in Nov. 2008 to limit valid “marriages” to those 
between a man and a woman, the California Supreme Court has explained that an individual’s 
right to marry is a fundamental constitutional right under the California Constitution, and that 
right is not limited to a marriage between a man and a woman. As a result, since June 2008, 
many non-binary couples have chosen to become married similar to heterosexual couples—in 
preference to living alone or cohabitating, or even being in a legally sanctioned domestic partner 
relationship.  The number of such marriages is hard to gauge, but nationwide it seems to 
approximate a million households. (See https://news.gallup.com/poll/329975/one-lgbt-
americans-married-sex-spouse.aspx ; https://www.census.gov/newsroom/press-
releases/2021/same-sex-couple-households.html .) 
 
This resolution for constitutional change is presumptively directed to the state legislature. While 
2/3 of each house may propose a constitutional amendment, under article XVIII of the California 
Constitution, the Assembly and Senate cannot amend the constitution. The question must be put 
to the electorate whether it wishes to reverse its earlier vote, which it passed by voter initiative in 
Nov. 2008, and amend article I, section 9 to replace it with language similar to this resolution. 
Although it was the electorate in Nov. 2008 who voted to add the current pronouncement 
appearing in section 7.5 to article I of the Constitution, in the past 14 years public opinion has 
dramatically changed. According to a recent Gallup poll, the nation’s acceptance for same-sex 
marriages has risen to 71%. (See  https://news.gallup.com/poll/393197/same-sex-marriage-
support-inches-new-high.aspx ) 
 
Considering the identified rights and humanity implicated, the increasing numbers of already 
existing non-binary marriages, the growing acceptance within the state and nationwide for same-
sex marriages, a provision that eliminates religious objection and embroilment which hitherto 
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proved problematic, and the concern that all of this is now at risk of being nullified given the 
U.S. Supreme Court’s sudden and prophetic about-face concerning the 14th amendment, the 
proposed resolution, which eliminates the now archaic language appearing in article I, section 
7.5 of our constitution, and replaces it with the voter-approved language of section 21 of article I 
of the Nevada Constitution (see The Constitution of the State of Nevada, available at 
https://www.leg.state.nv.us/const/nvconst.html#Art1Sec21 ), makes good sense. 
 
The language of the resolution tracks section 21 of article I of the Nevada Constitution (see The 
Constitution of the State of Nevada, available at 
https://www.leg.state.nv.us/const/nvconst.html#Art1Sec21). The language employed in the 
resolution, calling for the recognition and issuance of marriage licenses “to couples regardless of 
gender,” is fraught with ambiguity and potential mischief, particularly as a constitutional precept. 
A gender-neutral “couple” can be anyone, or anything. This renders the provision vulnerable to 
detractors straining this ambiguous term for a non-intuitive outcome, whether the motive is 
serious, frivolous or simply to mock the law and gain notoriety. Statutes and regulations are one 
thing. But here the fodder would be an enshrined constitutional right. This concern is not 
fantastical. In May, the Third Appellate District, which sits in Sacramento, ruled that invertebrate 
bumble bees may be legally considered fish under the California Endangered Species Act. 
(Almond Alliance of Cal. v. Fish & Game Com. (2022) 79 Cal.App.5th 337.) A “couple”—the 
language this resolution adopts—is a far broader if murkier concept than a “person.” Without 
corresponding definitions spelled out in the constitution, there is no limit to mischief that the 
proposed language could invite—from a couple of bumble bees, couple of goldfish, to a marriage 
with a pet or plant or an inanimate object. While the resolution has merit and need, blindly 
borrowing the vernacular from the Nevada Constitution is unwise. The language should be 
changed to the familiar term historically and less ambiguously employed throughout the Family 
Code.  Rather than a couple irrespective of gender having the constitutional right to a marriage 
license, the preferred parlance should be the right of marriage between two “persons” regardless 
of gender. Nevertheless, the resolution is sound in principle. 
 
Therefore, this resolution should be approved in principle.  
 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 7.5 of Article I of the California Constitution, to read as follows: 
 
§ 7.5 1 

Only marriage between a man and a woman is valid or recognized in California. 2 
(a) The State of California and its political subdivisions shall recognize marriages and 3 

issue marriage licenses to couples regardless of gender. 4 
(b) Religious organizations and members of the clergy have the right to refuse to 5 

solemnize a marriage, and no person has the right to make any claim against a religious 6 
organization or member of the clergy for such a refusal. 7 

(c) All legally valid marriages must be treated equally under the law.8 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Michael Fern, Kelly Borelli, Margaret Grover, Ujvala Singh, Darin Wessel, 
Michele Anderson, David Bigeleisen, Catherine Rucker, Shaun Jacobs, Christopher Cooke 
 
STATEMENT OF REASONS 
 
The Problem (including Existing Law): In 2008, 52 percent of Californians voted to approve 
Proposition 8, which amended the California Constitution to prohibit recognition of any marriage 
not between a man and a woman. (See Proposition 8 is passed in California, banning same-sex 
marriage (Jun. 30, 2022) History.com, https://www.history.com/this-day-in-history/prop-8-
passed-california-gay-marriage.) In 2010, Judge Vaughn Walker enjoined enforcement of 
Proposition 8, finding that it violated the 14th Amendment’s Due Process and Equal Protection 
Clauses. (See Perry v. Schwarzenegger (N.D.Cal. 2010) 704 F.Supp.2d 921.) In 2015, the United 
States Supreme Court, in a 5-4 ruling, held that same-sex couples had a fundamental right to 
marry under the 14th Amendment’s Due Process and Equal Protection Clauses. (See Obergefell 
v. Hodges (2015) 576 U.S. 644.) But recently, in Dobbs v. Jackson Women's Health Org., 2022 
U.S. LEXIS 3057, Justice Thomas’s concurrence called for the Court to reconsider its 
substantive due process precedents, including Obergefell. While unlikely, a reversal of 
Obergefell is no longer unthinkable and could revive the California Constitution’s dormant 
provision prohibiting same-sex marriage. 
 
The Solution: This resolution would recognize and safeguard the right of all couples to marry by 
replacing section 7.5 of Article I of the California Constitution with the voter-approved language 
found in section 21 of Article I of the Nevada Constitution. (See The Constitution of the State of 
Nevada, https://www.leg.state.nv.us/const/nvconst.html#Art1Sec21.) In 2020, 62 percent of 
Nevadans voted to amend their state constitution to enshrine a right to marry that is inclusive of 
same-sex couples, overturning a previous ban on gay marriage. (See Avery, Nevada becomes 
first state to recognize gay marriage in state constitution (Nov. 5, 2020) NBC News, 
https://www.nbcnews.com/feature/nbc-out/nevada-becomes-first-state-recognize-gay-marriage-
state-constitution-n1246607.) Similarly, any change to the California Constitution would need to 
be approved by a majority of voters and should adhere to what has succeeded elsewhere. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: 
Michael Fern, Los Angeles, sclawyer@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE:  
Michael Fern, Los Angeles, sclawyer@gmail.com 
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RESOLUTION LF-03-2022 
 
Public Records: Release of Peace Officer Disciplinary Records by Civilian Oversight Committee 
Amends Penal Code section 832.7 to allow an established peace officer oversight committee to 
produce its records in response to a California Public Records Act request. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 06-06-2007, 03-09-2012, and 07-02-2015, all of which were approved in 
principle. 
 
Reasons: 
This resolution amends Penal Code section 832.7 to allow an established peace officer oversight 
committee to produce its records in response to a California Public Records Act request. This 
resolution should be disapproved because sufficient access to police disciplinary records already 
exists. 
 
The California Public Records Act, (Gov. Code, § 6250 et seq.) provides that “[p]ublic records 
are open to inspection at all times during the office hours of the state or local agency and every 
person has a right to inspect any public record, except as hereafter provided.” (Gov. Code § 
6253, subd. (a).) The term “[p]ublic records” is defined broadly and includes “any writing 
containing information relating to the conduct of the public’s business prepared, owned, used, or 
retained by any state or local agency regardless of physical form or characteristics.” (Gov. Code 
§ 6252, subd. (e).)  
 
In Copley Press v. Superior Court (2006) 39 Cal. 4th 1272, the California Supreme Court held 
that records relating to a peace officer’s administrative appeal of a disciplinary matter were 
included within the confidentiality provisions of Penal Code sections 832.7 and 832.8, which 
protect from disclosure “information about a peace officer the source of which is other than the 
employing agency's file maintained under the individual's name, even if that information is 
duplicated in that file.” (Copley Press, at pp. 1280-1299).  
 
The decision in Copley included a lengthy discussion of the legislative history and the balancing 
of policy considerations as between the peace officers’ rights of privacy and the public’s interest 
in disclosure of information about claims of police misconduct. The Supreme Court concluded 
that discussion stating “it is for the Legislature to weigh the competing policy considerations.” 
(Copley Press, at p. 1299). 
 
Evidence Code sections 1043 and 1045 provide the procedural mechanism for access to a peace 
or custodial officer’s personnel records, including access to records of complaints, investigations 
of complaints, and disciplinary records. Rather than granting unfettered access by any person or 
organization to an employee’s confidential personnel file, the Evidence Code permits access but 
balances the need for information against the relevance of the information sought. Furthermore, 
access is limited to parties where the court finds the information relevant to the litigation, thereby 
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curbing the release of sensitive information to third parties. However, the resolution mandates 
the automatic release of confidential information such as the contents of an officer’s disciplinary 
file, including the officer’s name as well as the complainant’s name and address, unless the 
complainant knew enough to request that such information be kept confidential. This information 
would also be subject to a Public Records Act request. While the resolution’s objective is to 
create open access by of non-parties, such as the press, to peace officers’ personnel files, the 
resolution goes too far because there are no restrictions or limitations on access. Nothing in 
Copley Press prohibits access to documents and other information concerning sustained 
complaints of police misconduct and discipline. Rather, Copley merely rejected the unrestricted 
access to such confidential information not provided by the Evidence Code. While the public’s 
and media’s need for certain information is an important concern, sensitive information – such as 
confidential personnel and disciplinary records – should not be made readily available without 
the court’s balance of the need versus the need for confidentiality. 
 
This resolution should be disapproved because sufficient access to police disciplinary records 
already exists. 
 
There are no unintended consequences of the resolution. 
 
This resolution is similar to Assem. Bill No. 2557 (2021-2022 Reg Sess.),  
 
Therefore, this resolution should be disapproved.  
 

RESOLUTION LF-03-2022 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 832.7, to read as follows: 
 
§ 832.7 1 
(a) Except as provided in subdivision (b), the personnel records of peace officers and custodial 2 
officers and records maintained by a state or local agency pursuant to Section 832.5, or 3 
information obtained from these records, are confidential and shall not be disclosed in any 4 
criminal or civil proceeding except by discovery pursuant to Sections 1043 and 1046 of the 5 
Evidence Code. This section does not apply to investigations or proceedings concerning the 6 
conduct of peace officers or custodial officers, or an agency or department that employs those 7 
officers, conducted by a grand jury, a district attorney’s office, or the Attorney General’s office. 8 
(b) (1) Notwithstanding subdivision (a), subdivision (f) of Section 6254 of the Government 9 
Code, or any other law, the following peace officer or custodial officer personnel records and 10 
records maintained by a state or local agency shall not be confidential and shall be made 11 
available for public inspection pursuant to the California Public Records Act (Chapter 3.5 12 
(commencing with Section 6250) of Division 7 of Title 1 of the Government Code): 13 
(A) A record relating to the report, investigation, or findings of any of the following: 14 
(i) An incident involving the discharge of a firearm at a person by a peace officer or custodial 15 
officer. 16 
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(ii) An incident involving the use of force against a person by a peace officer or custodial officer 17 
that resulted in death or in great bodily injury. 18 
(iii) A sustained finding involving a complaint that alleges unreasonable or excessive force. 19 
(iv) A sustained finding that an officer failed to intervene against another officer using force that 20 
is clearly unreasonable or excessive. 21 
(B) (i) Any record relating to an incident in which a sustained finding was made by any law 22 
enforcement agency or oversight agency that a peace officer or custodial officer engaged in 23 
sexual assault involving a member of the public. 24 
(ii) As used in this subparagraph, “sexual assault” means the commission or attempted initiation 25 
of a sexual act with a member of the public by means of force, threat, coercion, extortion, offer 26 
of leniency or other official favor, or under the color of authority. For purposes of this definition, 27 
the propositioning for or commission of any sexual act while on duty is considered a sexual 28 
assault. 29 
(iii) As used in this subparagraph, “member of the public” means any person not employed by 30 
the officer’s employing agency and includes any participant in a cadet, explorer, or other youth 31 
program affiliated with the agency. 32 
(C)  Any record relating to an incident in which a sustained finding was made by any law 33 
enforcement agency or oversight agency involving dishonesty by a peace officer or custodial 34 
officer directly relating to the reporting, investigation, or prosecution of a crime, or directly 35 
relating to the reporting of, or investigation of misconduct by, another peace officer or custodial 36 
officer, including, but not limited to, any false statements, filing false reports, destruction, 37 
falsifying, or concealing of evidence, or perjury. 38 
(D) Any record relating to an incident in which a sustained finding was made by any law 39 
enforcement agency or oversight agency that a peace officer or custodial officer engaged in 40 
conduct including, but not limited to, verbal statements, writings, online posts, recordings, and 41 
gestures, involving prejudice or discrimination against a person on the basis of race, religious 42 
creed, color, national origin, ancestry, physical disability, mental disability, medical condition, 43 
genetic information, marital status, sex, gender, gender identity, gender expression, age, sexual 44 
orientation, or military and veteran status. 45 
(E) Any record relating to an incident in which a sustained finding was made by any law 46 
enforcement agency or oversight agency that the peace officer made an unlawful arrest or 47 
conducted an unlawful search. 48 
(2) Records that are subject to disclosure under clause (iii) or (iv) of subparagraph (A) of 49 
paragraph (1), or under subparagraph (D) or (E) of paragraph (1), relating to an incident that 50 
occurs before January 1, 2022, shall not be subject to the time limitations in paragraph (11) until 51 
January 1, 2023. 52 
(3) Records that shall be released pursuant to this subdivision include all investigative reports; 53 
photographic, audio, and video evidence; transcripts or recordings of interviews; autopsy reports; 54 
all materials compiled and presented for review to the district attorney or to any person or body 55 
charged with determining whether to file criminal charges against an officer in connection with 56 
an incident, whether the officer’s action was consistent with law and agency policy for purposes 57 
of discipline or administrative action, or what discipline to impose or corrective action to take; 58 
documents setting forth findings or recommended findings; and copies of disciplinary records 59 
relating to the incident, including any letters of intent to impose discipline, any documents 60 
reflecting modifications of discipline due to the Skelly or grievance process, and letters 61 
indicating final imposition of discipline or other documentation reflecting implementation of 62 
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corrective action. Records that shall be released pursuant to this subdivision also include records 63 
relating to an incident specified in paragraph (1) in which the peace officer or custodial officer 64 
resigned before the law enforcement agency or oversight agency concluded its investigation into 65 
the alleged incident. 66 
(4) A record from a separate and prior investigation or assessment of a separate incident shall not 67 
be released unless it is independently subject to disclosure pursuant to this subdivision. 68 
(5) If an investigation or incident involves multiple officers, information about allegations of 69 
misconduct by, or the analysis or disposition of an investigation of, an officer shall not be 70 
released pursuant to subparagraph (B), (C), (D), or (E) of paragraph (1), unless it relates to a 71 
sustained finding regarding that officer that is itself subject to disclosure pursuant to this section. 72 
However, factual information about that action of an officer during an incident, or the statements 73 
of an officer about an incident, shall be released if they are relevant to a finding against another 74 
officer that is subject to release pursuant to subparagraph (B), (C), (D), or (E) of paragraph (1). 75 
(6) An agency shall redact a record disclosed pursuant to this section only for any of the 76 
following purposes: 77 
(A) To remove personal data or information, such as a home address, telephone number, or 78 
identities of family members, other than the names and work-related information of peace and 79 
custodial officers. 80 
(B) To preserve the anonymity of whistleblowers, complainants, victims, and witnesses. 81 
(C) To protect confidential medical, financial, or other information of which disclosure is 82 
specifically prohibited by federal law or would cause an unwarranted invasion of personal 83 
privacy that clearly outweighs the strong public interest in records about possible misconduct 84 
and use of force by peace officers and custodial officers. 85 
(D) Where there is a specific, articulable, and particularized reason to believe that disclosure of 86 
the record would pose a significant danger to the physical safety of the peace officer, custodial 87 
officer, or another person. 88 
(7) Notwithstanding paragraph (6), an agency may redact a record disclosed pursuant to this 89 
section, including personal identifying information, where, on the facts of the particular case, the 90 
public interest served by not disclosing the information clearly outweighs the public interest 91 
served by disclosure of the information. 92 
(8) An agency may withhold a record of an incident described in paragraph (1) that is the subject 93 
of an active criminal or administrative investigation, in accordance with any of the following: 94 
(A) (i) During an active criminal investigation, disclosure may be delayed for up to 60 days from 95 
the date the misconduct or use of force occurred or until the district attorney determines whether 96 
to file criminal charges related to the misconduct or use of force, whichever occurs sooner. If an 97 
agency delays disclosure pursuant to this clause, the agency shall provide, in writing, the specific 98 
basis for the agency’s determination that the interest in delaying disclosure clearly outweighs the 99 
public interest in disclosure. This writing shall include the estimated date for disclosure of the 100 
withheld information. 101 
(ii) After 60 days from the misconduct or use of force, the agency may continue to delay the 102 
disclosure of records or information if the disclosure could reasonably be expected to interfere 103 
with a criminal enforcement proceeding against an officer who engaged in misconduct or used 104 
the force. If an agency delays disclosure pursuant to this clause, the agency shall, at 180-day 105 
intervals as necessary, provide, in writing, the specific basis for the agency’s determination that 106 
disclosure could reasonably be expected to interfere with a criminal enforcement proceeding. 107 
The writing shall include the estimated date for the disclosure of the withheld information. 108 
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Information withheld by the agency shall be disclosed when the specific basis for withholding is 109 
resolved, when the investigation or proceeding is no longer active, or by no later than 18 months 110 
after the date of the incident, whichever occurs sooner. 111 
(iii) After 60 days from the misconduct or use of force, the agency may continue to delay the 112 
disclosure of records or information if the disclosure could reasonably be expected to interfere 113 
with a criminal enforcement proceeding against someone other than the officer who engaged in 114 
the misconduct or used the force. If an agency delays disclosure under this clause, the agency 115 
shall, at 180-day intervals, provide, in writing, the specific basis why disclosure could reasonably 116 
be expected to interfere with a criminal enforcement proceeding, and shall provide an estimated 117 
date for the disclosure of the withheld information. Information withheld by the agency shall be 118 
disclosed when the specific basis for withholding is resolved, when the investigation or 119 
proceeding is no longer active, or by no later than 18 months after the date of the incident, 120 
whichever occurs sooner, unless extraordinary circumstances warrant continued delay due to the 121 
ongoing criminal investigation or proceeding. In that case, the agency must show by clear and 122 
convincing evidence that the interest in preventing prejudice to the active and ongoing criminal 123 
investigation or proceeding outweighs the public interest in prompt disclosure of records about 124 
misconduct or use of force by peace officers and custodial officers. The agency shall release all 125 
information subject to disclosure that does not cause substantial prejudice, including any 126 
documents that have otherwise become available. 127 
(iv) In an action to compel disclosure brought pursuant to Section 6258 of the Government Code, 128 
an agency may justify delay by filing an application to seal the basis for withholding, in 129 
accordance with Rule 2.550 of the California Rules of Court, or any successor rule, if disclosure 130 
of the written basis itself would impact a privilege or compromise a pending investigation. 131 
(B) If criminal charges are filed related to the incident in which misconduct occurred or force 132 
was used, the agency may delay the disclosure of records or information until a verdict on those 133 
charges is returned at trial or, if a plea of guilty or no contest is entered, the time to withdraw the 134 
plea pursuant to Section 1018. 135 
(C) During an administrative investigation into an incident described in paragraph (1), the 136 
agency may delay the disclosure of records or information until the investigating agency 137 
determines whether the misconduct or use of force violated a law or agency policy, but no longer 138 
than 180 days after the date of the employing agency’s discovery of the misconduct or use of 139 
force, or allegation of misconduct or use of force, by a person authorized to initiate an 140 
investigation. 141 
(9) A record of a complaint, or the investigations, findings, or dispositions of that complaint, 142 
shall not be released pursuant to this section if the complaint is frivolous, as defined in Section 143 
128.5 of the Code of Civil Procedure, or if the complaint is unfounded. 144 
(10) The cost of copies of records subject to disclosure pursuant to this subdivision that are made 145 
available upon the payment of fees covering direct costs of duplication pursuant to subdivision 146 
(b) of Section 6253 of the Government Code shall not include the costs of searching for, editing, 147 
or redacting the records. 148 
(11) Except to the extent temporary withholding for a longer period is permitted pursuant to 149 
paragraph (8), records subject to disclosure under this subdivision shall be provided at the 150 
earliest possible time and no later than 45 days from the date of a request for their disclosure. 151 
(12) (A) For purposes of releasing records pursuant to this subdivision, the lawyer-client 152 
privilege does not prohibit the disclosure of either of the following: 153 
(i) Factual information provided by the public entity to its attorney or factual information 154 
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discovered in any investigation conducted by, or on behalf of, the public entity’s attorney. 155 
(ii) Billing records related to the work done by the attorney so long as the records do not relate to 156 
active and ongoing litigation and do not disclose information for the purpose of legal 157 
consultation between the public entity and its attorney. 158 
(B) This paragraph does not prohibit the public entity from asserting that a record or information 159 
within the record is exempted or prohibited from disclosure pursuant to any other federal or state 160 
law. 161 
(c) Notwithstanding subdivisions (a) and (b), a department or agency shall release to the 162 
complaining party a copy of the complaining party’s own statements at the time the complaint is 163 
filed. 164 
(d) Notwithstanding subdivisions (a) and (b), a department or agency that employs peace or 165 
custodial officers may disseminate data regarding the number, type, or disposition of complaints 166 
(sustained, not sustained, exonerated, or unfounded) made against its officers if that information 167 
is in a form which does not identify the individuals involved. 168 
(e) Notwithstanding subdivisions (a) and (b), a department or agency that employs peace or 169 
custodial officers may release factual information concerning a disciplinary investigation if the 170 
officer who is the subject of the disciplinary investigation, or the officer’s agent or 171 
representative, publicly makes a statement they know to be false concerning the investigation or 172 
the imposition of disciplinary action. Information may not be disclosed by the peace or custodial 173 
officer’s employer unless the false statement was published by an established medium of 174 
communication, such as television, radio, or a newspaper. Disclosure of factual information by 175 
the employing agency pursuant to this subdivision is limited to facts contained in the officer’s 176 
personnel file concerning the disciplinary investigation or imposition of disciplinary action that 177 
specifically refute the false statements made public by the peace or custodial officer or their 178 
agent or representative. 179 
(f) (1) The department or agency shall provide written notification to the complaining party of 180 
the disposition of the complaint within 30 days of the disposition. 181 
(2) The notification described in this subdivision is not conclusive or binding or admissible as 182 
evidence in any separate or subsequent action or proceeding brought before an arbitrator, court, 183 
or judge of this state or the United States. 184 
(g) Notwithstanding subdivision (a), subdivision (f) of Section 6254 of the Government Code, or 185 
any other law, or the holding in Copley Press, Inc. v. Superior Court (2006) 39 Cal.4th 1272, 186 
records and information obtained from records maintained by an agency or body established by a 187 
city, county, city and county, local government entity, state agency, or state department for the 188 
purpose of civilian oversight of peace officers shall not be confidential and shall be made 189 
available for public inspection pursuant to the California Public Records Act (Chapter 3.5 190 
(commencing with Section 6250) of Division 7 of Title 1 of the Government Code). A record 191 
disclosed pursuant to this paragraph shall be redacted only to remove personal data or 192 
information such as a home address, telephone number, or identities of family members, other 193 
than the names and work-related information of peace and custodial officers, to preserve the 194 
anonymity of complainants and witnesses, or to protect confidential medical, financial, or other 195 
information in which disclosure would cause an unwarranted invasion of personal privacy that 196 
clearly outweighs the strong public interest in records about misconduct by peace officers and 197 
custodial officers, or where there is a specific, particularized reason to believe that disclosure of 198 
the record would pose a significant danger to the physical safety of the peace officer, custodial 199 
officer, or others. 200 
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(g)(h) This section does not affect the discovery or disclosure of information contained in a 201 
peace or custodial officer’s personnel file pursuant to Section 1043 of the Evidence Code. 202 
(h)(i) This section does not supersede or affect the criminal discovery process outlined in 203 
Chapter 10 (commencing with Section 1054) of Title 6 of Part 2, or the admissibility of 204 
personnel records pursuant to subdivision (a), which codifies the court decision in Pitchess v. 205 
Superior Court (1974) 11 Cal.3d 531. 206 
(i)(j) Nothing in this chapter is intended to limit the public’s right of access as provided for in 207 
Long Beach Police Officers Association v. City of Long Beach (2014) 59 Cal.4th 59.208 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Mary Vail, Joachim Steinberg, Catherine Rucker, David M. Bigeleisen, Nick 
Stewart-Oaten, James Brosnahan, Edward Teyssier, Mark Harvis, Frank Z. Leidman, and J. 
Kevin Allen 
 
STATEMENT OF REASONS 
The Problem (including Existing Law): Civilian oversight agencies operate as a needed check on 
law enforcement. At least 25 California municipalities, including most of our largest cities, have 
established civilian law enforcement oversight boards to provide necessary public oversight of 
policing activities in the community. 
Unfortunately, because of a 2006 California Supreme Court decision, Copley Press, Inc. v. 
Superior Court, (2006) 39 Cal.4th 1272, these agencies have been required to withhold from the 
public, most if not all, records of investigations of law enforcement misconduct. This is because 
the court in Copley Press Inc. v. Superior Court held that records and information obtained from 
records of civilian law enforcement oversight agencies are confidential personnel records and 
cannot be disclosed under the California Public Records Act.  Prior to the Copley Press decision, 
civilian law enforcement oversight agencies, many of which have been around for decades, 
operated with greater transparency.  This 16-year-old ruling from the California Supreme Court 
has caused the work of California civilian oversight boards to be unreasonably constrained by 
confidentiality requirements that are antithetical to the public work those boards are mandated to 
undertake. 
 
The Solution: This resolution copies the language from AB 2557 (Bonta, 2021-2022 Reg. Sess.) 
to insert language into Penal Code section 832.7 (g) to abrogate the Copley Press decision.  The 
resolution would allow civilian oversight agencies to once again operate in the light of day by 
legislatively repealing the Copley Press, Inc. decision. This resolution will not only have 
California show its commitment to current civilian oversight agencies but will also encourage 
other jurisdictions to create civilian oversight agencies to ensure that law enforcement in 
California is truly working for all people.  Please note that the CCBA relied on Resolution 07-
02-2015 (BASF) to support AB 2557 (M. Bonta, 2021-2022 Reg. Sess.). 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 200, Section 5 (Comm. on Budget, 2021-2022 Reg. Sess.); AB 2557 (Bonta, 2021-2022 Reg. 
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Sess.) (did not pass the Assembly Public Safety Committee); SB 16, Section 3 (Skinner, 2021-
2022 Reg. Sess., approved by the Governor); SB 2, Section 5 (Bradford, Reg. Sess. 2021-2022, 
approved by the Governor); SB 1421, Section 2 (Skinner, 2017-2018 Reg. Sess., approved by the 
Governor); SB 1019, Section 1 (Romero, 2007-2008 Reg. Sess.) (did not pass the Assembly 
Public Safety Committee); AB 1648 (Leno, 2007-2008 Reg. Sess.) (the language to amend Penal 
Code section 832.7 was deleted in the last version); and Resolution 07-02-2015 (BASF). 
 
AUTHOR AND/OR PERMANENT CONTACT:  
Mary Vail, (510) 599-1779, 4406vailcat@comcast.net 
 
RESPONSIBLE FLOOR DELEGATE: 
Mary Vail, (510) 599-1779, 4406vailcat@comcast.net 
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