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RESOLUTION 01-01-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Business and Professions Code section 18975, to read as follows:

§ 18975

(a) An administrator, employee, or regular volunteer of a youth service organization shall
complete training in child abuse and neglect identification and training in child abuse and neglect
reporting. The training requirement may be met by completing the online mandated reporter
training provided by the Office of Child Abuse Prevention in the State Department of Social
Services.

(b) (1) An administrator, employee, or regular volunteer of a youth service organization
shall undergo a background check pursuant to Section 11105.3 of the Penal Code to identify and
exclude any persons with a history of child abuse.

(2) Until January 1, 2024, paragraph (1) shall not apply to a youth service organization
that, prior to January 1, 2022, did not require administrators, employees, or regular volunteers to
undergo background checks pursuant to Section 11105.3 of the Penal Code.

(3) The requirements of subdivision (b)(1) shall not apply to volunteers who are currently
employed by a governmental entity, who are currently serving as active duty military, or who are
serving in the California National Guard, and who had a criminal background check as a
condition of their employment, current position, or security clearance.

(c) A youth service organization shall develop and implement child abuse prevention
policies and procedures, including, but not limited to, both of the following:

(1) Policies to ensure reporting of suspected incidents of child abuse to persons or entities
outside of the organization, including the reporting required pursuant to Section 11165.9 of the
Penal Code.

(2) (A) Policies requiring, to the greatest extent possible, the presence of at least two
mandated reporters whenever administrators, employees, or volunteers are in contact with, or
supervising, children.

(B) This paragraph shall not apply to an organization that provides one-to-one mentoring
to youth that has adopted and implemented the policies described in paragraph (1) and has
adopted and implemented policies to ensure comprehensive screening of volunteers, training of
volunteers and parents or guardians, and regular contact with volunteers and parents or
guardians.

(d) Before writing liability insurance for a youth service organization in this state, an
insurer may request information demonstrating compliance with this section from the youth
service organization as a part of the insurer’s loss control program.

(e) For purposes of this section:

(1) “Regular volunteer” means a volunteer with the youth service organization who is 18
years of age or older and who has direct contact with, or supervision of, children for more than
16 hours per month or 32 hours per year.

(2) “Youth service organization” means an organization that employs or utilizes the
services of persons who, due to their relationship with the organization, are mandated reporters
pursuant to paragraph (7) of subdivision (a) of Section 11165.7 of the Penal Code.
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(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Daniel Mazzella, Darin L. Wessel, Ben Rudin, Lisa Hurd Chung, Edward M.
Teyssier, Matthew J. Norris, Joseph Goodman, H. Anthony Harris, David B. Dugan, Dave
Sullivan, Brian McCarthy

STATEMENT OF REASONS

The Problem: In 2021, Business and Professions Code section 18975 was added to require youth
service organizations, like the Boy Scouts and Girl Scouts, obtain criminal background checks
on administrators, employees and regular volunteers, in addition to developing and implementing
child abuse prevention policies. However, there have been several unintended consequences
from the addition of this section.

Recognizing the unanticipated impact that the background check requirement was having on
youth service organizations, the Legislature acted in 2022 to adopt urgency legislation to provide
an extended deadline for compliance. That action only deferred a portion of the unintended
consequences of the adoption of section 18975.

One of the critical unintended consequences of the background check requirement is that public
sector volunteers and active military personnel who often volunteer and team up with youth
service organizations, and who have already had background checks as a condition of their
employment, position, or security clearance must now pay around $70 to have yet another
background check performed. This is an unnecessary requirement because it does not improve
public safety for the youth served by youth service organizations and adversely impacts those
who have already completed background checks as a condition of their employment or position
and who would otherwise be willing to serve as volunteers. In addition, certain active duty
military and federal employees, whose identities need to be protected, are being instructed that
they may not submit to this separate fingerprinting and background check. This is impacting
ongoing relationships between youth service organizations and governmental organizations, like
the U.S. Navy Seals.

The Solution: This resolution amends Business and Professions Code sections 18975, to exempt
from the background check requirements, those governmental employees, active-duty military,
and California National Guard service members who, as a condition of their employment,
position or security clearance, have had a criminal background check.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

Business and Professions Code section 18975, was added by Stats. 2021, ch. 169, section 1
(2021-2022 Reg. Sess.) (Assem. Bill No. 506), and amended by Stats. 2022, ch. 261, section 1
(2021-2022 Reg. Sess.) (Assem. Bill No. 2669).
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AUTHOR AND/OR PERMANENT CONTACT:
Daniel Mazzella, Esq., 1901 First Avenue, Ste. 1079, San Diego, CA 92101, (619) 295-1244;
dmazzatlaw@aol.com.

RESPONSIBLE FLOOR DELEGATE: Daniel Mazzella
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RESOLUTION 02-01-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 1993.02, to read as follows:

§ 1993.02

(a) This chapter provides an optional procedure for the disposition of property that
remains on the premises after a tenancy of commercial real property has terminated and the
premises have been vacated by the tenant.

(b) This chapter does not apply if Section 1862.5, 2080.8, 6+2086-9; or Article 2
(commencing with Section 2081) of Chapter 4 of Title 6, apply. This chapter does not apply to
property that exists for the purpose of providing utility services and is owned by a public utility,
whether or not that property is actually in operation to provide those utility services.

(c) This chapter does not apply to a manufactured home, as defined in Section 18007 of
the Health and Safety Code, a mobilehome, as defined in Section 18008 of the Health and Safety
Code, or a commercial coach, as defined in Section 18001.8 of the Health and Safety Code,
including any attachments or contents, whether or not the manufactured home, mobilehome, or
commercial coach is subject to registration under the Health and Safety Code.

(d) This chapter does not apply to the disposition of animals subject to Chapter 7
(commencing with Section 17001) of Part 1 of Division 9 of the Food and Agricultural Code.

(e) This chapter does not apply to residential property or self-storage units.

() If the requirements of this chapter are not satisfied, nothing in this chapter affects the
rights and liabilities of the landlord, former tenant, or any other person.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS

The Problem (including Existing Law): This statute cross references to Civil Code Section
2080.9. That statute does not exist.

The Solution: Let’s delete the bad cross-reference and clean up the statute!

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:

Melissa L. Bustarde, Esg., Branfman Mayfield Bustarde Reichenthal LLP, 2011 Palomar Airport
Rd., Suite 306, Carlsbad, CA 92011, (858) 793-8090, melissa@bmbr.com
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RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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RESOLUTION 02-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code sections 5200 and 5205 to read as follows:

8 5200

For the purposes of this article, the following definitions shall apply:

(a) “Association records” means all of the following:

(1) Any financial document required to be provided to a member in Article 7
(commencing with Section 5300) or in Sections 5565 and 5810.

(2) Any financial document or statement required to be provided in Article 2
(commencing with Section 4525) of Chapter 4.

(3) Interim financial statements, periodic or as compiled, containing any of the following:

(A) Balance sheet.

(B) Income and expense statement.

(C) Budget comparison.

(D) General ledger. A “general ledger” is a report that shows all transactions that
occurred in an association account over a specified period of time.

The records described in this paragraph shall be prepared in accordance with an accrual
or modified accrual basis of accounting.

(4) Executed contracts not otherwise privileged under law.

(5) Written board approval of vendor or contractor proposals or invoices.

(6) State and federal tax returns.

(7) Reserve account balances and records of payments made from reserve accounts.

(8) Agendas and minutes of meetings of the members, the board, and any committees
appointed by the board pursuant to Section 7212 of the Corporations Code; excluding, however,
minutes and other information from executive sessions of the board as described in Article 2
(commencing with Section 4900).

(9) Membership lists, including name, property address, mailing address, email address,
as collected by the association in accordance with Section 4041 where applicable, but not
including information for members who have opted out pursuant to Section 5220.

(10) Check registers.

(11) The governing documents.

(12) An accounting prepared pursuant to subdivision (b) of Section 5520.

(13) An “enhanced association record” as defined in subdivision (b).

(14) “Association election materials” as defined in subdivision (c).

(b) “Enhanced association records” means invoices, receipts and canceled checks for
payments made by the association, purchase orders approved by the association, bank account
statements for bank accounts in which assessments are deposited or withdrawn, credit card
statements for credit cards issued in the name of the association, statements for services
rendered, and reimbursement requests submitted to the association.

(c) “Association election materials” means includes, but is not limited to, returned
ballots, signed voter envelopes, the voter list of names, parcel numbers, and voters to whom
ballots were to be sent and from whom received, proxies, and the candidate registration list.
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Signed voter envelopes may be inspected but the signatures may not be copied. An association
shall maintain association election materials for one year after the date of the election.

8 5205

(a) The association shall make available association records for the time periods and
within the timeframes provided in Section 5210 for inspection and copying by a member of the
association, or the member’s designated representative.

(b) A member of the association may designate another person to inspect and copy the
specified association records on the member’s behalf. The member shall make this designation in
writing.

(c) The association shall make the specified association records available for inspection
and copying in the association’s business office within the common interest development.

(d) If the association does not have a business office within the development, the
association shall make the specified association records available for inspection and copying at a
place agreed to by the requesting member and the association.

(e) If the association and the requesting member cannot agree upon a place for inspection
and copying pursuant to subdivision (d) or if the requesting member submits a written request
directly to the association for copies of specifically identified records, the association may satisfy
the requirement to make the association records available for inspection and copying by
delivering copies of the specifically identified records to the member by individual delivery
pursuant to Section 4040 within the timeframes set forth in subdivision (b) of Section 5210.

(f) The association may bill the requesting member for the direct and actual cost of
copying and mailing requested documents. The association shall inform the member of the
amount of the copying and mailing costs, and the member shall agree to pay those costs, before
copying and sending the requested documents.

(9) In addition to the direct and actual costs of copying and mailing, the association may
bill the requesting member an amount not in excess of ten dollars ($10) per hour, and not to
exceed two hundred dollars ($200) total per written request, for the time actually and reasonably
involved in redacting an enhanced association record. If the enhanced association record includes
a reimbursement request, the person submitting the reimbursement request shall be solely
responsible for removing all personal identification information from the request. The
association shall inform the member of the estimated costs, and the member shall agree to pay
those costs, before retrieving the requested documents.

(h) Requesting parties shall have the option of receiving specifically identified records by
electronic transmission or machine-readable storage media as long as those records can be
transmitted in a redacted format that does not allow the records to be altered. The cost of
duplication shall be limited to the direct cost of producing the copy of a record in that electronic
format. The association may deliver specifically identified records by electronic transmission or
machine-readable storage media as long as those records can be transmitted in a redacted format
that prevents the records from being altered.

(i) For the purposes of this section, “association” shall equally refer to any and all
association election materials within the possession of the Inspector(s) of Election.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: San Diego County Bar Association
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STATEMENT OF REASONS

The Problem: When Civil Code sections 5200 and 5205 were modified recently, there was left
an ambiguity in what constitutes “Association election materials,” as well as who was
responsible for the production of that material. The names of who voted was supposed to be
made available. This transparency was to ensure that challengers to the election process could
readily determine whether the election was conducted properly.

But since the election is conducted by an inspector, who is typically a third party contractor,
those contractors typically refuse to allow for any inspection of those documents under the ruse
that these open election provisions only apply to the association and not to them.

The Solution: Change the code to make it plain that the election materials are to be produced
regardless of who possess those documents. This change should be eligible for an omnibus bill.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Much prior legislation on a substantive change, no prior legislation specifically to make the
statutes simpler.

AUTHOR AND/OR PERMANENT CONTACT:
Edward M. Teyssier, Esg., 3200 Highland Ave. Ste. 300, National City, CA 91950, (619) 474-
7500, edwardtlp@sbcglobal.net

RESPONSIBLE FLOOR DELEGATE: Edward Teyssier
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RESOLUTION 02-03-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4360, to read as follows:

8 4360

() The board shall provide general-individual notice pursuant to Section 4645 4040 of a
proposed rule change at least 28 days before making the rule change. The notice shall include the
text of the proposed rule change and a description of the purpose and effect of the proposed rule
change. An association’s pre-decision Netiee notice is not required under this subdivision if the

board determines that an immediate rule change is necessary to address an imminent threat to
public health or safety or imminent risk of substantial economic loss to the association.

(b) A decision on a proposed rule change shall be made at a board meeting, after
consideration of any comments made by association members.

(c) As soon as possible after making a rule change, but not more than 15 days after
making the rule change, the board shall deliver gereral-individual notice pursuant to Section

4945 4040 of the rule change LHh&ml&ehangewasa#emergeneymﬂ&eh&ng&mad&unde#

(d) If the board determines that an immediate rule change is required to address an
imminent threat to public health or safety, or an imminent risk of substantial economic loss to the
association, it may make an emergency rule change, and no association pre-decision notice is
required, as specified in subdivision (a). An emergency rule change is effective for 120 days,
unless the rule change provides for a shorter effective period. A rule change made under this
subdivision may not be readopted under this subdivision.

(e) If an emergency rule change is made under subdivision (d), the individual notice
about the rule change shall include the text of the rule change, a description of the purpose and
effect of the rule change, and the date when the rule change will expire.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: “Operating Rules” are a type of HOA “governing document.” (See Civil Code
sections 4340-4370 for “Operating Rules.”) When an HOA Board proposes a (non-emergency)
“rule change” to a set of Operating Rules, it is required to provide notice to the members, which
must include a text of the proposed change and an explanation about why the change is
necessary. (See Civil Code section 4340(b).) In addition, Section 4360 requires the HOA to
provide notice to the Members by “General Notice.” (See Civil Code Sections X and 4045
(which sets out the options for General Delivery.))  Please note that the term “General Notice”
only refers to the method or methods that are used to deliver the notice to the Members, and the
term does not refer to the contents of the notice itself. For HOAs, the higher level of notice is
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“Individual Notice,” and the lower level of notice is “General Notice.” For example, where
“General Notice” is required, an HOA Board is only required to use "one" method of providing
notice from the options of sending an email to the members who have consented to receive email
notices, posting the printed document in a prominent location that is accessible to all members,
inclusion in an HOA’s television programming, posting on the HOA’s website, or a “mailing."
Unfortunately, when only one method of notice is required, an HOA Board is able take stealthy
actions, with few of the Members’ being aware about the Board’s actions. In addition, there is a
problem with “statutory construction” within Civil Code section 4360 because the requirements
for “non-emergency” and “emergency” rule changes are comingled.

The Solution: For non-emergency proposed rule changes to HOA Operating Rules, this
Resolution would require HOA Boards to provide “Individual Notice” to every Member. The
higher standard of “Individual Notice” is necessary because Operating Rules are a type of
“governing document” — and HOA Members have the right to know what is going on. In
addition, “Individual Notice” would provide that all HOA members would notified at the same
time about the Board’s non-emergency proposed changes to any Operating Rules. In addition,
for all non-emergency and emergency Operating Rule changes that have been approved by HOA
Boards, this Resolution would require that the post-rule-change notices also be provided by
“Individual Notice.” Furthermore, the Resolution resolves the statutory construction issue by
separating all of the requirements for “non-emergency” rule changes in subparts (a)-(c) and all of
the requirements for “emergency” rule changes in subparts (d)&(e).

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

Civil Code Section 4360 was amended by Stats. 2018, Ch. 836, Sec. 2. (SB 261) Effective
January 1, 2019. See also Civil Code section 4340, which defines the terms “Operating rule”
and “Rule change.”

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, 415-246-6647, catherinerucker@me.com, California State Bar No. 309559

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-04-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4045, to read as follows:

§ 4045

(a) If a provision of this act requires “general delivery” or “general notice,” the document
shall be provided by ene two or more of the following methods:

(1) Any method provided for delivery of an individual notice pursuant to Section 4040.

(2) Inclusion in a billing statement, newsletter, or other document that is delivered by one
of the methods provided in this section.

(3) Posting the printed document in a prominent location that is accessible to all
members, if the location has been designated for the posting of general notices by the association
in the annual policy statement prepared pursuant to Section 5310.

(4) If the association broadcasts television programming for the purpose of distributing
information on association business to its members, by inclusion in the programming.

(5) If the association maintains an internet website for the purpose of distributing
information on association business to its members, by posting the notice on the association’s
internet website in a prominent location that is accessible to all members if designated as a
location for posting general notices in the annual policy statement prepared pursuant to Section
5310.

(b) Notwithstanding subdivision (a), if a member requests to receive general notices by
individual delivery, all general notices to that member, given under this section, shall be
delivered pursuant to Section 4040. The option provided in this subdivision shall be described in
the annual policy statement prepared pursuant to Section 5310.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: When Homeowner Associations (HOAS) provide notices to the Members about
non-emergency Board meetings or proposed “rule changes” (to the “Operating Rules”) they are
not required to provide “Individual Notice.” Instead, they are allowed to provide a lower level of
notice, known as “General Notice.” See Civil Code Section 4045, which sets out the
requirements for General Notice. For example, General Notice only requires “one” method for
delivery. Due to this minimal requirement, if HOA Boards want to take action and change the
rules with the least amount of Members knowing about what the Board is doing, the Boards will
choose just one delivery method, and they will choose the method that will attract the least
attention. For example, when my HOA Board holds meetings in “Open Session,” it provides
notice to the Members (who have consented to receiving email communications) and it places
notices at two of the HOA’s common area parks. In contrast, whenever my HOA Board holds a
meeting “in Executive Session Only,” the Board only posts the notices in two of the common

02-04-2023 Page 1 of 2



area parks — in a container that resembles a trash can — because it does not want for the Members
to know about what is going on during those types of meetings. Furthermore, although Civ.
Code Section 4045(b) allows any Member to request “Individual Delivery,” few HOA Members
are aware of their legal right to make such a request. Please also note that Civil Code Section
4920(c) only requires HOAs to provide “General Notice” for Board meetings.

The Solution: This resolution will increase HOA Member awareness about potential and
proposed HOA Board actions to create or amend the “Operating Rules” and for all HOA Board
meeting agenda items. This resolution will make all such Board actions more transparent to the
Members - by increasing the minimum standard for “General Notice” from one method of notice
to two methods of notice.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 4045 was amended by Stats. 2021, Ch. 640, Sec. 4. (SB 392) Effective
January 1, 2022.

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, 415-246-6647, catherinerucker@me.com, California State Bar No. 309559.

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-05-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code Sections 4142 and 4165, to read as follows:

84142
FElection Operating Rules” means Operating Rules adopted in accordance with Section 5105.

§ 4165
“Operating Rules” means the set of rules adopted in accordance with the procedures prescribed
by Chapter 3, Article 5 (commencing with Section 4340).

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: Civil Code Section 5105 requires every homeowner association (HOA) to adopt
“operating rules” for the “Member Elections.” (See The Davis-Stirling Act, Chapter 6, Article 4,
“Member Election” (commencing with Section 5100).) However, the Davis-Stirling Act, which
applies to all HOAs, does not expressly define the term “Election Operating Rules” - which are
created pursuant to Section 5105. In addition, the term “Operating rule” is defined in Section
4340(a), which is within the Davis-Stirling Act Article for “Operating Rules” (commencing with
Section 4340). However, the definition for “Operating Rules” is not included in the main list of
definitions for the Davis-Stirling Act. (See the Davis-Stirling Act, Chapter 1, Article 2,
“Definitions” (commencing with Section 4075.)

The Solution: This Resolution would expressly define the term “Election Operating Rules” by
adding it to the main Davis-Stirling Act Article for “Definitions.” In addition, this Resolution
would elevate the definition for the term “Operating Rules” by adding it to the main Davis-
Stirling Act Article for “Definitions.”

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 5105 was amended on January 1, 2022, by Stats. 2021, Ch. 642, Sec. 2 (SB
432).

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, catherinerucker@me.com, 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker

02-05-2023 Page 1 of 1



O©CoOoO~NO O WN P

RESOLUTION 02-06-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 5215, to read as follows:

§ 5215

(a) Except as provided in subdivision (b), the association may withhold or redact
information from the association records if any of the following are true:

(1) The release of the information is reasonably likely to lead to identity theft. For the
purposes of this section, “identity theft” means the unauthorized use of another person’s personal
identifying information to obtain credit, goods, services, money, or property. Examples of
information that may be withheld or redacted pursuant to this paragraph include bank account
numbers of members or vendors, social security or tax identification numbers, and check, stock,
and credit card numbers.

(2) The release of the information is reasonably likely to lead to fraud in connection with
the association.

(3) The information is privileged under law. Examples include documents subject to
attorney-client privilege or relating to litigation in which the association is or may become
involved, and confidential settlement agreements.

(4) The release of the information is reasonably likely to compromise the privacy of an
individual member of the association.

(5) The information contains any of the following:

(A) Records of goods or services provided a la carte to individual members of the
association for which the association received monetary consideration other than assessments.

(B) Records of disciplinary actions, collection activities, or payment plans of members
other than the member requesting the records.

(C) Any person’s personal identification information, including, without limitation, social
security number, tax identification number, driver’s license number, credit card account
numbers, bank account number, and bank routing number.

(D) Minutes and other information from executive sessions of the board as described in
Article 2 (commencing with Section 4900), except for executed contracts not otherwise
privileged. Privileged contracts shall not include contracts for maintenance, management, or
legal services.

(E) Personnel records other than the payroll records required to be provided under
subdivision (b).

(F) Interior architectural plans, including security features, for individual homes.

(b) Except as provided by the attorney-client privilege, the association may not withhold
or redact information concerning the compensation paid to employees, vendors, or contractors.
(i) Compensation information for individual employees shall be set forth by job classification or
title, not by the employee’s name, social security number, or other personal information.

(if) Compensation information for attorneys shall be redacted by reporting as “legal fees.”

(c) No association, officer, director, employee, agent, or volunteer of an association shall
be liable for damages to a member of the association or any third party as the result of identity
theft or other breach of privacy because of the failure to withhold or redact that member’s
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information under this section unless the failure to withhold or redact the information was
intentional, willful, or negligent.

(d) If requested by the requesting member, an association that denies or redacts records
shall provide a written explanation specifying the legal basis for withholding or redacting the
requested records.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: The author is a member of an HOA. A few months ago, she requested a copy of
her HOA’s check register, pursuant to Civil Code Section 5215. When the property manager
provided the check register, “all” of the information about payments made to the HOA’s
Attorney were redacted, including the check amounts. The property manager cited Los Angeles
Board of Supervisors v Superior Court (2016) 2 Cal. 5th 282 and claimed that the holding
“stands for the proposition that invoices for work by an attorney in pending and active legal
matters are protected by the attorney-client privilege." Although I had requested copies of the
check register and had not requested copies of attorney invoices, my HOA Board believed it had
the legal authority to do what it did.

The purpose of Section 5215 is to prevent fraud by allowing the Members to inspect specified
Association records, including the “check register. HOA Boards should not be able to hide how
much association money they are paying attorneys by also redacting the check amounts.

The Solution: This Resolution will maintain attorney-client privilege by requiring HOAS to
report the amounts spent on attorney compensation and legal issues as “legal fees” to the
Members, upon their request.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 5215 was added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective January
1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180.)

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, cell: 415-246-6647, catherinerucker@me.com

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-07-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4925, to read as follows:

8§ 4925

(a) Any member may attend board meetings, except when the board adjourns to, or meets
solely in, executive session. As specified in subdivision (b) of Section 4090, a member of the
association shall be entitled to attend a teleconference meeting or the portion of a teleconference
meeting that is open to members, and that meeting or portion of the meeting shall be audible to
the members in a location specified in the notice of the meeting.

(b) The board shall permit any member to speak at any meeting of the association or the
board, except for meetings of the board held in executive session. For non-executive session
board meetings, the board shall permit members to speak about:

(i) General association issues that are not included as agenda items in the meeting notice,

and
(ii) Each meeting agenda item, before or during consideration of that item.
(c) A reasonable time limit for all members of the association to speak to the board or

before a meeting of the association shall be established by the board.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: Civil Code Section 4925 only requires HOA Boards to allow each HOA Member
to speak only one time at any Board meeting in “Open Session.” For example, HOA Boards can
allow the Members to speak during a “Homeowners Forum,” and then they are not required to
allow any other Member speech during the remainder of the meeting. Pursuant to Civil Code
Section 4920(d), all notices for HOA Board meetings are only required to “contain the agenda
for the meeting,” and they are not required to provide attachments for any of the agenda items.
As a result, the Members who attend the Board meetings only know about what can be gleaned
from the text for each agenda item and whatever information that is orally shared by the
Directors during the meeting. Although the Corporations Code requires most HOA Board
Members to make “informed” decisions, under the “Duty of Care,” which can be accomplished
by relying on legal counsel and various vendors, there are many instances when the Members
have important information and advice to share as well.

In addition, since the COVID pandemic, most HOA Board meetings are carried out by “Zoom.”
Zoom meetings provide the Boards with much greater control over the meetings. For example,
HOA Boards routinely use Zoom to mute all of the Members, and then each Member is unmuted
when it is that person’s turn to speak. Unfortunately, the current statutory requirements allow
HOA Boards to routinely exclude Member input from Board Member decisions about all of the
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agenda items — and to effectively stifle Member speech. (Please note that the term “non-
executive session” is used in the proposed statutory language because the Davis-Stirling Act
does not define the term “open session.”)

The Solution: To improve the quality of decisions made during HOA Board meetings, HOA
Members must have the statutory right to address the Board about general matters and about
each meeting agenda item — before each Board decision is made. This Resolution is modeled
after the Brown Act’s requirements for local agencies within Government Section 54954, which
allows members of the public to: 1) speak about “any item of interest to the public,” and 2) “have
an opportunity to directly address the legislative body concerning any item that has been
described in the notice for the meeting before or during consideration of that item.” This
Resolution would improve the democratic processes for all HOAs by requiring all HOA Boards
to receive Member input before each and every decision is made.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 4925 was Added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective January
1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180.

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, catherinerucker@me.com, cell: 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-08-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 5673, to read as follows:

85673

For liens recorded on or after January 1, 2006, the decision to record a lien for delinquent
assessments shall be made only by the board and may not be delegated to an agent of the
association. During the board discussion about whether to record a lien for delinquent
assessments, the Board shall announce the current annual amount for the association’s
assessments and the amount of delinquent assessments owed by the owner of the separate
interest to be recorded in the lien. The board shall approve the decision by a majority vote of the
directors in an open meeting. The board shall record the amount of delinquent assessments to be
recorded in the lien and the vote in the minutes of that meeting.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: Civil Code Section 5673 allows HOA Boards to record Liens for delinquent
assessments in “any amount.” However, Civil Code Section only allows HOA Boards to pursue
“non-judicial foreclosure” for delinquent assessment amounts that exceed $1,800 or when the
assessments are more than 12 months delinquent. For example, in 2021, the author’s HOA
Board recorded a Lien for a property where the HOA Member owed $330.00 in delinquent
assessments. At the time, the annual assessment amount was $330.00. When the Lien was
recorded, “Trustee Fees & Costs” of $1,254.48 were included in the Lien amount. So yes! The
Board took this aggressive action to place itself in position to force the sale of the Member’s
home, which is currently worth approximately $1,922,000, over a $330.00 debt that was owed
during the height of the COVID pandemic. Recommended viewing: “Homeowners
Associations: Last Week Tonight with John Oliver (HBO),” April 10, 2023 (available at
youtube.com).

The Solution: this Resolution will motivate HOA Boards to only take action to record liens
when such an enforcement action would be warranted because the Boards will be required to
openly discuss the lien recording they plan to carry out during a board meeting in open session
and to record details about the lien amount in the meeting minutes.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
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Civil Code Section 5673 was added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective January
1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180.)

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, catherinerucker@me.com, cell: 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-09-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4355, to read as follows:

§ 4355
(@)

For a set of rules or regulations that relates to any of the following
subjects to be valid and enforceable, the set shall be “operating rules” and the Sections within
this Article shall apply:

(1) Use of the common area or of an exclusive use common area.

(2) Use of a separate interest, including any aesthetic or architectural standards that
govern alteration of a separate interest.

(3) Member discipline, including any schedule of monetary penalties for violation of the
governing documents and any procedure for the imposition of penalties.

(4) Any standards for delinquent assessment payment plans.

(5) Any procedures adopted by the association for resolution of disputes.

(6) Any procedures for reviewing and approving or disapproving a proposed physical
change to a member’s separate interest or to the common area.

(7) Procedures for elections.

(b) Sections 4360 and 4365 do not apply to the following actions by the board:

(1) A decision regarding maintenance of the common area.

(2) A decision on a specific matter that is not intended to apply generally.

(3) A decision setting the amount of a regular or special assessment.

(4) A rule change that is required by law, if the board has no discretion as to the
substantive effect of the rule change.

(5) Issuance of a document that merely repeats existing law or the governing documents.

d2R
O S

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association

STATEMENT OF REASONS

The Problem: As currently written, Civil Code Section 4355 indirectly suggests that if there are
rules or regulations for the main types of issues that HOA Boards have enforcement authority
over, they should be in the form of “operating rules.” As a result, some HOA Boards believe
they have the authority to adopt “Board Rules” for the issues listed in (a)(1-6). If “Board Rules”
were “real,” then HOA Boards could adopt and enforce “rules and regulations” that the Members
have not reviewed, have not commented on, and would have no ability to reverse. As a result,
the Members’ only recourse would be to petition 5% of the Members to hold a special election to
recall the entire Board.

The Solution: This Resolution would amend Civil Code Section 4355 to require all HOA rules
and regulations about the issues listed in Section 4355(a) to be characterized as “operating
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rules.” As a result, for all “rule changes” about the listed issues, each HOA board would be
required to provide notice to the members about the proposed changes, allow a 28-day member
review period, consider all of the member comments, and make a decision to adopt the rule
changes during a board meeting in open session. See Civil Code Section 4360. In addition,
because Civil Code Section 5105 requires all HOAs to have a set of Election “Operating Rules,”
all HOAs are familiar with the process and procedures to adopt and amend all types of
“Operating Rules.” Further, this Resolution would ensure that the Members would have the right
to gather signatures from 5% of the members to call a special election to reverse board decisions
to adopt new or amended operating rules. See Civil Code Section 4365. Note: The term
“policy” is not being used in the proposed statutory language because Civil Code Section 5310
requires all HOAs to “distribute an annual policy statement” to the Members. In addition, when
the proposed statutory language refers to “this Article,” it refers to the Davis-Stirling Act Article
about “Operating Rules.” The reference is important because the Article includes Sections to
define the term “operating rule” and to set out the requirements for operating rules to be “valid
and enforceable.”

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

Civil Code Section 4355 was (Added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective
January 1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180. See also Civil Code Section
5105, which requires all HOAs to adopt operating rules about “Member Elections.”

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, catherinerucker@me.com, cell: 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-10-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Welfare & Institutions Code section 15657, subdivision (b), to read as
follows:

§ 15657

Where it is proven by clear and convincing evidence that a defendant is liable for
physical abuse as defined in Section 15610.63, neglect as defined in Section 15610.57, or
abandonment as defined in Section 15610.05, and that the defendant has been guilty of
recklessness, oppression, fraud, or malice in the commission of this abuse, the following shall
apply, in addition to all other remedies otherwise provided by law:

(@) The court shall award to the plaintiff reasonable attorney’s fees and costs. The term
“costs” includes, but is not limited to, reasonable fees for the services of a conservator, if any,
devoted to the litigation of a claim brought under this article.

(b) The limitations imposed by Section 377.34 of the Code of Civil Procedure on the
damages recoverable shall not apply. However, the damages recovered shall not exceed the
damages permitted to be recovered pursuant to subdivisien-{b)-ef Section 3333.2 of the Civil
Code.

(c) The standards set forth in subdivision (b) of Section 3294 of the Civil Code regarding
the imposition of punitive damages on an employer based upon the acts of an employee shall be
satisfied before any damages or attorney’s fees permitted under this section may be imposed
against an employer.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

The Problem: 2022 AB35 was a compromise bill drafted and negotiated by stakeholders
(Consumer Attorneys, Cal. Medical Assn., and Cal. Hosp. Assn.) before being presented to the
Legislature on a “take it or leave it basis” without the opportunity for debate or amendment. The
compromise bill was introduced April 27, 2022 and was enacted in less than a month, on May
23, 2022, so that the Fairness for Injured Patients proposition to amend MICRA could be taken
off the November 2022 ballot. As amended by AB35, Civil Code 3333.2, subd. (b) now applies
only to personal injury actions, while newly enacted Civil Code 3333.2, subd. (c), applies to
wrongful death actions. AB35 also added new subsections that established the possibility of
separate damages caps for healthcare providers, institutions, and unaffiliated entities. (Code Civ.
Proc., 3333.2, subds. (c)-(j).) Although AB-35 amended Civil Code 3333.2, it did not amend the
Elder Abuse Act, which continues to refer only Civil Code 3333.2, subd. (b) to limit
noneconomic damages. (Welf. & Inst. Code, § 15657, subd. (b).) When MICRA was enacted in
1975, Civil Code 3333.2, subd. (b), was the only provision limiting the recovery of noneconomic
damages in actions against healthcare providers based on professional negligence; now there are
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multiple subdivisions that do so, so the entire statute (Civ. Code. 3333.2) needs to be cross-
referenced by the Elder Abuse Act to ensure that the damages caps are fully aligned.

The Solution: Pursuant to this proposed amendment, Welfare and Institutions Code section
15657, subdivision (b), will cross-reference all MICRA provisions limiting the recovery of
noneconomic damages (Civ. Code, § 3333.2) rather than only a single subsection (Civ. Code, §
3333.2, subd. (b)) that now addresses only one limited aspect of the MICRA damages cap,
thereby ensuring that the Elder Abuse Act continues to incorporate by reference the entire
MICRA limit on noneconomic damages (as modified by 2022 AB 35), as it did before AB35 was
enacted.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None

AUTHOR AND/OR PERMANENT CONTACT:
H. Thomas Watson, Horvitz & Levy LLP, 3601 W. Olive Ave., 8th FL, Burbank, CA 91505;
818-995-5813 (direct); 818-995-0800 (main); 844-497-6592 (fax); htwatson@horvitzlevy.com

RESPONSIBLE FLOOR DELEGATE: H. Thomas Watson, Horvitz & Levy LLP
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RESOLUTION 03-01-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to change the wording of Code of Civil Procedure section 1283.8 to read as follows:

§1283.8

The award shall be made within the time fixed therefor by the agreement or, if not so
fixed, within 30 days of the final hearing date, or within such time as the court orders on petition
of a party to the arbitration. The parties to the arbitration may extend the time either before or
after the expiration thereof. A party to the arbitration waives the objection that an award was not
made within the time required unless he gives the arbitrators written notice of his objection prior
to the service of a signed copy of the award on him

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS:

The Problem: The code currently does not provide a time limit for an arbitrator’s award where
the parties agreement does not provide a time limit. An arbitrator’s delay can be costly and
frustrating to the parties involved. An arbitrator's delay is often because of nonpayment of their
fee by one of the parties. This prejudices the winner of the arbitration. In personal injury cases,
it is often an uninsured/underinsured motorist claimant who is prejudiced by the delay. If the
arbitrator wants additional time, the arbitrator should request the parties’ agreement.

The Solution: Amend Code of Civil Procedure section 1283.8 to require an arbitrator’s award be
made within 30 days of the final hearing date, whether or not they have been paid.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION:
This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT: Russell S. Kohn, Esg., Kohn Law Office, 2170
S. El Camino Real, Suite 201, Oceanside, CA 92054 (760) 721-8182.

RESPONSIBLE FLOOR DELEGATE: Russell S. Kohn, Esg., Kohn Law Office, 2170 S. El
Camino Real, Suite 201, Oceanside, CA 92054 (760) 721-8182.
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RESOLUTION 03-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 425.16 to read as follows:

8§ 425.16

(a) The Legislature finds and declares that there has been a disturbing increase in lawsuits
brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and
petition for the redress of grievances. The Legislature finds and declares that it is in the public
interest to encourage continued participation in matters of public significance, and that this
participation should not be chilled through abuse of the judicial process. To this end, this section
shall be construed broadly.

(b)(1) A cause of action against a person arising from any act of that person in
furtherance of the person's right of petition or free speech under the United States Constitution or
the California Constitution in connection with a public issue shall be subject to a special motion
to strike, unless the court determines that the plaintiff has established that there is a probability
that the plaintiff will prevail on the claim.

(2) In making its determination, the court shall consider the pleadings, and supporting
and opposing affidavits stating the facts upon which the liability or defense is based.

(3) If the court determines that the plaintiff has established a probability that he or she
will prevail on the claim, neither that determination nor the fact of that determination shall be
admissible in evidence at any later stage of the case, or in any subsequent action, and no burden
of proof or degree of proof otherwise applicable shall be affected by that determination in any
later stage of the case or in any subsequent proceeding.

(c)(1) Except as provided in paragraph (2), in any action subject to subdivision (b), a
prevailing defendant on a special motion to strike shall be entitled to recover that defendant’s
attorney's fees and costs. If the court finds that a special motion to strike is frivolous or is solely
intended to cause unnecessary delay, the court shall award costs and reasonable attorney's fees to
a plaintiff prevailing on the motion, pursuant to Section 128.5.

(2) A defendant who prevails on a special motion to strike in an action subject to
paragraph (1) shall not be entitled to attorney’s fees and costs if that cause of action is brought
pursuant to Section 11130, 11130.3, 54960, or 54960.1 of the Government Code, or pursuant to
Chapter 2 (commencing with Section 7923.100) of Part 4 of Division 10 of Title 1 of the
Government Code. Nothing in this paragraph shall be construed to prevent a prevailing
defendant from recovering attorney’s fees and costs pursuant to Section 7923.115, 11130.5, or
54960.5 of the Government Code.

(d) This section shall not apply to any enforcement action brought in the name of the
people of the State of California by the Attorney General, district attorney, or city attorney,
acting as a public prosecutor.

(e) As used in this section, “act in furtherance of a person's right of petition or free speech
under the United States or California Constitution in connection with a public issue” includes:
(1) any written or oral statement or writing made before a legislative, executive, or judicial
proceeding, or any other official proceeding authorized by law, (2) any written or oral
statement or writing made in connection with an issue under consideration or review by a
legislative, executive, or judicial body, or any other official proceeding authorized by law, (3)
any written or oral statement or writing made in a place open to the public or a public forum in
connection with an issue of public interest, or (4) any other conduct in furtherance of the exercise

03-02-2023 Page 1 of 3



43
44
45
46
47
48
49
50
o1
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66

of the constitutional right of petition or the constitutional right of free speech in connection with
a public issue or an issue of public interest.

(F) The special motion may be filed within 60 days of the service of the complaint or, in
the court's discretion, at any later time upon terms it deems proper. The motion shall be
scheduled by the clerk of the court for a hearing not more than 30 days after the service of the
motion unless the docket conditions of the court require a later hearing.

(9) All discovery proceedings in the action shall be stayed upon the filing of a notice of
motion made pursuant to this section. The stay of discovery shall remain in effect until notice of
entry of the order ruling on the motion. The court, on noticed motion and for good cause shown,
may order that specified discovery be conducted notwithstanding this subdivision.

(h) For purposes of this section, “complaint” includes “cross-complaint” and “petition,”
“plaintiff” includes “cross-complainant” and “petitioner,” and “defendant” includes ““cross-
defendant” and “respondent.”

(i) An order granting or denying a special motion to strike shall be appealable under
Section 904.1.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS

The Problem: Code of Civil Procedure section 425.16 was enacted in 1992 for the purpose of
discouraging litigation that interferes with free speech rights. Because it was then a new
procedure, the legislature included subdivision (j), requiring litigants to report related motion
activity to the Judicial Council and giving it reporting and record keeping responsibilities related
to such motion. The reporting requirements were expanded in 1999 based on the argument of
necessity for evaluation of the effectiveness of the Special Motion to Strike process. Subdivision
(j) includes no sanction for anyone who fails to comply with this reporting process. It is now
2019, and the Special Motion to Strike process has been thoroughly examined by the courts.

For example, as of January 4, 2019, the WestLaw database reflected 4,577 appellate cases in
which section 425.16 was cited.

The Solution: This resolution would eliminate the reporting and record maintenance
requirements, and thereby avoid unnecessary effort by conscientious attorneys and the
concomitant unnecessary costs to them and/or their clients and/or the Judicial Council.

IMPACT STATEMENT
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This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Post Office Box 1826,
Carlsbad, CA 92018, marnew@sbcglobal.net, (760) 434-6787

RESPONSIBLE FLOOR DELEGATE: K. Martin White
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RESOLUTION 03-03-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Code of Civil Procedure section 915, to read as follows:

8915

(a) The trial court shall retain jurisdiction to rule on the following posttrial motions after
a notice of appeal has been filed, provided it does so within the statutory time period otherwise
governing each motion:

(1) Motion for new trial (Code Civ. Proc., 88 657-660);

(2) Motion for judgment notwithstanding the verdict (Code Civ. Proc., § 629);

(3) Motion to set aside or vacate the judgment (Code Civ. Proc., 88 663-663a); including
but not limited to a motion to vacate a judgment and enter a periodic payments judgment
pursuant to Code of Civil Procedure section 667.7 or Government Code section 984, a motion to
vacate a judgment and enter a judgment that accounts for settlement offsets, and a motion to
reduce a judgment by the amount of collateral source payments pursuant to Government Code
section 985;

(4) Motion to set aside or vacate an order or judgment pursuant to Code of Civil
procedure section 473, subdivisions (b) and (d);

(5) Motion to tax and/or strike costs; and

(6) Motion for attorney fees.

(b) If no statutory time period already governs the time period for ruling on a posttrial
motion, then the time period for ruling on a motion for new trial (Code Civ. Proc., 8 660) shall

govern.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Existing law provides that the trial court retains jurisdiction for certain posttrial
motions even after a notice of appeal has been filed, but not other posttrial motions or motions to
vacate. When a notice of appeal is filed while a motion for new trial is pending, the trial court
retains jurisdiction to rule on the motion. (See Neff v. Ernst (1957) 48 Cal.2d 628, 634.) But
when a notice of appeal is filed while a motion to vacate is pending, the trial court does not retain
jurisdiction to rule on the motion. (See Takahashi v. Fish & Game Commission (1947) 30 Cal.2d
719, 725, rev’d on other grounds in (1948) 334 U.S. 410.) Furthermore, there is currently a split
of authority regarding whether the trial court retains jurisdiction if a motion for JNOV or motion
to vacate is pending when a notice of appeal is filed. Compare Weisenburg v. Molina (1976) 58
Cal.App.3d 478, 486 [the trial court had no jurisdiction to hear the motions for judgment
notwithstanding the verdict and to vacate the judgment after a notice of appeal was filed] with
Foggy v. Ralph F. Clark & Associates, Inc. (1987) 192 Cal.App.3d 1204 [disagreeing with
Weisenburg and holding that a motion for JNOV is collateral to the judgment and the trial court
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retained jurisdiction to rule on both a motion for JNOV and a motion for new trial after a notice
of appeal of appeal was filed]. The law is inconsistent and confusing for both courts and
practitioners.

The Solution: This resolution solves this problem by explicitly granting the trial court
jurisdiction to rule on posttrial motions and motions to vacate after a notice of appeal has been
filed. This will eliminate the split of authority regarding whether the trial court has jurisdiction to
hear and determine a JNOV or motion to vacate after an appeal has been taken. It will also
provide clarity to courts and practitioners regarding when to bring posttrial motions or motions to
vacate and the effect of an appeal on the outcome of pending motions. Allowing trial courts to
rule on posttrial motions or motions to vacate may eliminate the need for appellate review in
some cases.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
H. Thomas Watson, Horvitz & Levy LLP, 3601 W. Olive Ave., 8th FL, Burbank, CA 91505;
818-995-5813 (direct); 818-995-0800 (main); 844-497-6592 (fax); htwatson@horvitzlevy.com

RESPONSIBLE FLOOR DELEGATE: H. Thomas Watson, Horvitz & Levy LLP
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RESOLUTION 03-04-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 1775.5, to read as follows:

817755

The court shall not order a case into mediation where the amount in controversy exceeds
one hundred and fifty thousand dollars ($150,000). The determination of the amount in
controversy shall be made in the same manner as provided in Section 1141.16 and, in making
this determination, the court shall not consider the merits of questions of liability, defenses, or
comparative negligence.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

The Problem: Mediation is a highly effective form of dispute resolution, with many statistics
suggesting over 80% of mediated cases result in settlement. Large cases, even those where the
amount in controversy is in the millions of dollars, are often successfully resolved by mediation.
An amount in controversy above only $50,000 is much too low of a threshold to prevent courts
from ordering parties to use a tool that is so effective.

Importantly, CCP 81775.5, which sets the current threshold at $50,000, was enacted in 1993.
$50,000 in 1993 is equivalent in purchasing power to about $104,580 today, an increase of
$53,519.03 over 30 years. The dollar had an average inflation rate of 2.46% per year between
1993 and today, producing a cumulative price increase of over 107%. So, the statute no longer
reflects the intent of the drafters. Moreover, recent inflation has been at a 40 year high, and even
if inflation is dramatically reduced, within only 10 years, what $50,000 was worth in 1993 will
most likely be equivalent to $150,000.

Strikingly, courts are strained more today than they were 30 years ago, making the need for use
of alternative dispute resolution more urgent than when the statute was enacted. Typically, court
case filings exceed case dispositions, and when dispositions lag filings, courts accumulate new
cases faster than they can close current cases, in turn causing current caseloads to grow. Before
the pandemic, court clearance rates—defined as dispositions as a percentage of filings—
averaged 86 percent. During the early part of the pandemic, California courts saw clearance rates
drop and backlogs increase. Between March and August of 2020, California’s clearance rate
dropped to 73 percent.

The Solution: Allowing more cases to be referred to mediation would result in less congested

dockets, furthering the highest priority of the State Bar of California: protection of the public,
including greater access to the legal system—and that of the California Courts: to provide
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accessible, efficient, and fair justice—Dby increasing the availability of the courts and providing
timely access to trial for those parties that require or desire it. Given the efficacy of mediation,
rapid inflation, and the urgent need to reduce the backlog, CCP §1775.5 should be updated to
reflect the realities and needs of today. This proposed amendment is necessary to fulfil the intent
of the statute as originally drafted.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Ellie Vilendrer, Vilendrer Law, PC, 7545 Irvine Center Drive Suite 200 Irvine, CA 92618, (949)
975-9992, Ellie@VilendrerLaw.com

RESPONSIBLE FLOOR DELEGATE: Ellie Vilendrer
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RESOLUTION 03-05-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Code of Civil Procedure section 997, as follows:

8§ 997

In any action, the parties, or their attorneys, shall meet and confer in person, by live
video, or by telephone, prior to the earlier of 120 days after the defendant has been served with
the summons and complaint, or 120 days after the defendant has appeared in the action, to
consider the possibility of settlement. Parties, or their counsel, shall discuss the merits of the case

at the meeting.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

The Problem: A society moving ever faster, stuck in an ever slower judicial system.

Case backlogs have increased and will continue to do so. The time that it takes to conclude cases
has increased and this will continue with the impending deluge of new filings. A shortage of
judicial resources does not sufficiently meet the demand for dispute resolution.

As approximately 98% of cases settle before trial, settlement is clearly the preferred
outcome for the vast majority of parties. But, because litigation is an adversary process which
drives competition, and not cooperation, may cases don’t settle until deep into the litigation
process. In such an adversary process, attorneys and litigants do not organically approach a
dispute as a joint problem-solving endeavor. In order to not be perceived as weak or desperate,
neither side reaches out to begin an early dialogue, and instead spends innumerable resources in
hopes of prevailing over its opponent at a trial they will most likely never see.

Those cases that have the propensity to settle early, should, not only for the sake of
saving time, money, and angst for the parties involved in those disputes, but also to free up
judicial resources for the parties that require or desire trial.

The Solution: Increased use of early dispute resolution would further the highest priority of the
State Bar of California: protection of the public, including greater access to the legal system—
and that of the California Courts: to provide accessible, efficient, and fair justice—Dby increasing
the availability of the courts and providing timely access to trial. By requiring an early meeting,
neither party sacrifices perceived leverage. This would also spur litigants to begin to objectively
evaluate their case in the early stages of the dispute, enabling them to make more informed and
realistic decisions about their case. This proposed statute is consistent with the meet and confer
requirement of Rule 3.724 of the California Rules of Court which provides a duty to meet and
confer no later than 30 calendar days before the date set for the initial case management
conference. The sound rationale behind the meet and confer requirement of CCP § 2016.040
also supports this proposed legislation. Even if an early conversation doesn’t immediately
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resolve a case, it can begin a process that will ultimately lead to a solution. This legislation will
help alleviate our overburdened court system, availing those much-needed judicial resources for
those parties that really need them.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Ellie Vilendrer, Vilendrer Law, PC, 7545 Irvine Center Drive Suite 200 Irvine, CA 92618, (949)
975-9992, Ellie@VilendrerLaw.com

RESPONSIBLE FLOOR DELEGATE: Ellie Vilendrer

03-05-2023 Page 2 of 2
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RESOLUTION 03-06-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 731.5, to read as follows:

87315

(a) Whenever any person unlawfully closes any public trail or otherwise interferes with
the use of any public trail, any person who uses such trail or would use such trail, and any
association, corporation or other entity whose membership as a whole is adversely affected by
such closure may bring an action to enjoin such closure.

(b) Any person who unlawfully closes any public trail or otherwise interferes with the use
of any public trail shall be liable for damages to the plaintiff in the amount of twenty-five dollars
($25) per day for each day, or portion thereof, that the public trail has been closed or otherwise
unlawfully interfered with.

(c) Any person who unlawfully closes any public trail or otherwise interferes with the use
of any public trail shall be liable for a civil penalty payable to the governmental agency who
holds title to the public trail easement, or is otherwise responsible for maintenance of the public
trail interfered with, as follows:

(1) A minimum of one-hundred dollars ($100) per day and not more than five-hundred
dollars ($500) per day for any day, or part thereof, the public trail is unlawfully closed or
otherwise interfered with, except as provided in subdivision (c)(2);

(2) If the unlawful closure or interference with a public trail occurs at a public trail which
passes through land owned by the person found to have unlawfully closed or interfered with the
public trail, then the person shall be liable for a civil penalty in the amount of not less than one-
guarter of one-percent (0.25%) per day of the fair market value of the person’s property or five-
hundred dollars per day, whichever is greater.

(d) If the amount of civil penalties assessed under subdivision (c)(2) exceed the fair
market value of land owned by the person found to have unlawfully closed or interfered with a
public trail passing through land owned by the person, then the court shall order title to said land
transferred into the name of the governmental agency who holds title to the public trail easement,
or at the election of the governmental agency to a designated non-profit land trust, and the civil
penalty shall be limited to the transfer of title.

(e) The prevailing plaintiff party in such action shall be entitled to recover reasonable
attorney’s fees, in addition to court costs.

(f) As used in this section, a public trail is any trail to which the public in general has a
right of access, which right is established pursuant to a recorded document conveying to a
political corporation or governmental agency, specifying the nature of such public trail,
specifically describing the location thereof, and naming the record owners of the real property
over which such trail exists if created by a license, permit or easement. It includes, but is not
limited to, pedestrian, equestrian, and boating trails, but does not include any public street, road,
or highway.

(2) For purposes of this section, the term “otherwise interferes with” means any action
which would cause a reasonable person to believe that they are not on a public trail or are
otherwise unlawfully trespassing on private property when using the public trail easement.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: Code of Civil Procedure section 731.5 allows any user of a public trail that is
unlawfully closed to public use to sue the person(s) causing the closure for injunctive relief and
the prevailing party is entitled to recover attorneys fees. While this section was intended to
provide a means to encourage private enforcement to protect against unlawful closure of public
trails, it has proven insufficient. It does not address instances where public trail access is
interfered with without fully closing the trail, like the posting of no trespassing signs. Likewise,
private enforcement has generally been limited to areas, like coastal access, where the public
interest is great and there are strong public advocacy groups willing to take on the risks of an
adverse attorney fee award. This means that smaller communities who lack financial resources
or who lack financially strong public advocacy groups are unwilling sue to maintain public trail
easements because of the adverse risks. In addition, the prospects of an adverse attorney fee
award under the current statute has proven to be an insufficient deterrent to property owners
blocking public trails that pass through their land, particularly when the property owner has
substantial financial resources.

The Solution: This resolution amends Code of Civil Procedure section 731.5 to better provide
incentives for private enforcement against those who unlawfully block or otherwise interfere
with public trail easements and to disincentivize those who might seek to unlawfully block or
interfere with public trail easements. It provides an incentive to private enforcement by (1)
allowing for nominal damages of $25 per day for each day the trail is unlawfully blocked or
interfered with awardable to the plaintiff to compensate for the loss of trail use and (2) by
making attorneys fees unilateral to a successful plaintiff. It provides a disincentive to persons
who unlawfully block or interfere with public trail easements by additionally providing for civil
penalties payable to the governmental agency who holds the trail easement or is responsible for
maintenance of the trail. It provides added disincentive to property owners who seek to interfere
with a public trail running across their land by tying civil penalty amounts to the fair market
value of their property and by providing for the potential loss of their real property. It is
intended to address instances like occurred in Los Angeles County (see, e.g., A deer carcass,
mountain lions and lawsuits: An ugly battle escalates over a picturesque trail in a celebrity
enclave - Los Angeles Times (latimes.com)) or as goes unreported in smaller communities like
Dehesa, California, where property owners have locked horse gates serving the California Riding
and Hiking Trail, and are alleged to have removed trail markers and posted threatening no
trespassing signs in an effort to discourage public use of a recorded public trail easement.

IMPACT STATEMENT

This resolution does not affect any other law, statute, or rule. This resolution would potentially
provide an additional source of revenue for public trail maintenance through the imposition of
civil penalties against those who interfere with public trails.

03-06-2023 Page 2 of 3
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CURRENT OR PRIOR RELATED LEGISLATION
No known prior similar legislation or CCBA resolutions.

AUTHOR AND/OR PERMANENT CONTACT:
Darin L. Wessel, 771 Jamacha Rd., #415, El Cajon, CA 92019, (213) 880-2664,
cchacfo@gmail.com

RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel
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RESOLUTION 03-07-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 437c, to read as follows:

§437c

(@) (1) A party may move for summary judgment in an action or proceeding if it is
contended that the action has no merit or that there is no defense to the action or proceeding. The
motion may be made at any time after 60 days have elapsed since the general appearance in the
action or proceeding of each party against whom the motion is directed or at any earlier time
after the general appearance that the court, with or without notice and upon good cause shown,
may direct.

(2) Notice of the motion and supporting papers shall be served on all other parties to the
action at least 75 days before the time appointed for hearing. If the notice is served by mail, the
required 75-day period of notice shall be increased by 5 days if the place of address is within the
State of California, 10 days if the place of address is outside the State of California but within the
United States, and 20 days if the place of address is outside the United States. If the notice is
served by facsimile transmission, express mail, or another method of delivery providing for
overnight delivery, the required 75-day period of notice shall be increased by two court days.

(3) The motion shall be heard no later than 30 days before the date of trial, unless the
court for good cause orders otherwise. The filing of the motion shall not extend the time within
which a party must otherwise file a responsive pleading.

(b)(1) The motion shall be supported by affidavits, declarations, admissions, answers to
interrogatories, depositions, and matters of which judicial notice shall or may be taken. The
supporting papers shall include a separate statement setting forth plainly and concisely all
material facts that the moving party contends are undisputed. Each of the material facts stated
shall be followed by a reference to the supporting evidence. The failure to comply with this
requirement of a separate statement may in the court's discretion constitute a sufficient ground
for denying the motion.

(2) An opposition to the motion shall be served and filed not less than 14 court days
preceding the noticed or continued date of hearing, unless the court for good cause orders
otherwise. The opposition, where appropriate, shall consist of affidavits, declarations,
admissions, answers to interrogatories, depositions, and matters of which judicial notice shall or
may be taken.

(3) The opposition papers shall include a separate statement that responds to each of the
material facts contended by the moving party to be undisputed, indicating if the opposing party
agrees or disagrees that those facts are undisputed. The statement also shall set forth plainly and
concisely any other material facts the opposing party contends are disputed. Each material fact
contended by the opposing party to be disputed shall be followed by a reference to the supporting
evidence. Failure to comply with this requirement of a separate statement may constitute a
sufficient ground, in the court's discretion, for granting the motion.

(4) A reply to the opposition shall be served and filed by the moving party not less than
five court days preceding the noticed or continued date of hearing, unless the court for good
cause orders otherwise.
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(5) Evidentiary objections not made at the hearing shall be deemed waived.

(6) Except for subdivision (c) of Section 1005 relating to the method of service of
opposition and reply papers, Sections 1005 and 1013, extending the time within which a right
may be exercised or an act may be done, do not apply to this section.

(7) An incorporation by reference of a matter in the court’s file shall set forth with
specificity the exact matter to which reference is being made and shall not incorporate the entire
file.

(c) The motion for summary judgment shall be granted if all the papers submitted show
that there is no triable issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law. In determining if the papers show that there is no triable issue as to
any material fact, the court shall consider all of the evidence set forth in the papers, except the
evidence to which objections have been made and sustained by the court, and all inferences
reasonably deducible from the evidence, except summary judgment shall not be granted by the
court based on inferences reasonably deducible from the evidence if contradicted by other
inferences or evidence that raise a triable issue as to any material fact.

(d) Supporting and opposing affidavits or declarations shall be made by a person on
personal knowledge, shall set forth admissible evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated in the affidavits or declarations. An objection
based on the failure to comply with the requirements of this subdivision, if not made at the
hearing, shall be deemed waived.

(e) If a party is otherwise entitled to summary judgment pursuant to this section,
summary judgment shall not be denied on grounds of credibility or for want of cross-
examination of witnesses furnishing affidavits or declarations in support of the summary
judgment, except that summary judgment may be denied in the discretion of the court if the only
proof of a material fact offered in support of the summary judgment is an affidavit or declaration
made by an individual who was the sole witness to that fact; or if a material fact is an
individual’s state of mind, or lack thereof, and that fact is sought to be established solely by the
individual’s affirmation thereof.

(F) (1) A party may move for summary adjudication as to one or more causes of action
within an action, one or more affirmative defenses, one or more claims for damages, or one or
more issues of duty, if the party contends that the cause of action has no merit, that there is no
affirmative defense to the cause of action, that there is no merit to an affirmative defense as to
any cause of action, that there is no merit to a claim for damages, as specified in Section 3294 of
the Civil Code, or that one or more defendants either owed or did not owe a duty to the plaintiff
or plaintiffs. A motion for summary adjudication shall be granted only if it completely disposes
of a cause of action, an affirmative defense, a claim for damages, or an issue of duty.

(2) A motion for summary adjudication may be made by itself or as an alternative to a
motion for summary judgment and shall proceed in all procedural respects as a motion for
summary judgment. A party shall not move for summary judgment based on issues asserted in a
prior motion for summary adjudication and denied by the court unless that party establishes, to
the satisfaction of the court, newly discovered facts or circumstances or a change of law
supporting the issues reasserted in the summary judgment motion.

(9) Upon the denial of a motion for summary judgment on the ground that there is a
triable issue as to one or more material facts, the court shall, by written or oral order, specify one
or more material facts raised by the motion that the court has determined there exists a triable
controversy. This determination shall specifically refer to the evidence proffered in support of
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and in opposition to the motion that indicates that a triable controversy exists. Upon the grant of
a motion for summary judgment on the ground that there is no triable issue of material fact, the
court shall, by written or oral order, specify the reasons for its determination. The order shall
specifically refer to the evidence proffered in support of and, if applicable, in opposition to the
motion that indicates no triable issue exists. The court shall also state its reasons for any other
determination. The court shall record its determination by court reporter or written order.

(h) If it appears from the affidavits submitted in opposition to a motion for summary
judgment or summary adjudication, or both, that facts essential to justify opposition may exist
but cannot, for reasons stated, be presented, the court shall deny the motion, order a continuance
to permit affidavits to be obtained or discovery to be had, or make any other order as may be
just. The application to continue the motion to obtain necessary discovery may also be made by
ex parte motion at any time on or before the date the opposition response to the motion is due.

(i) If, after granting a continuance to allow specified additional discovery, the court
determines that the party seeking summary judgment has unreasonably failed to allow the
discovery to be conducted, the court shall grant a continuance to permit the discovery to go
forward or deny the motion for summary judgment or summary adjudication. This section does
not affect or limit the ability of a party to compel discovery under the Civil Discovery Act (Title
4 (commencing with Section 2016.010) of Part 4).

(j) If the court determines at any time that an affidavit was presented in bad faith or solely
for the purpose of delay, the court shall order the party who presented the affidavit to pay the
other party the amount of the reasonable expenses the filing of the affidavit caused the other
party to incur. Sanctions shall not be imposed pursuant to this subdivision except on notice
contained in a party’s papers or on the court’s own noticed motion, and after an opportunity to be
heard.

(K) Unless a separate judgment may properly be awarded in the action, a final judgment
shall not be entered on a motion for summary judgment before the termination of the action, but
the final judgment shall, in addition to any matters determined in the action, award judgment as
established by the summary proceeding provided for in this section.

() In an action arising out of an injury to the person or to property, if a motion for
summary judgment is granted on the basis that the defendant was without fault, no other
defendant during trial, over plaintiff’s objection, may attempt to attribute fault to, or comment
on, the absence or involvement of the defendant who was granted the motion.

(m) (1) A summary judgment entered under this section is an appealable judgment as in
other cases. Upon entry of an order pursuant to this section, except the entry of summary
judgment, a party may, within 20 days after service upon him or her of a written notice of entry
of the order, petition an appropriate reviewing court for a peremptory writ. If the notice is served
by mail, the initial period within which to file the petition shall be increased by five days if the
place of address is within the State of California, 10 days if the place of address is outside the
State of California but within the United States, and 20 days if the place of address is outside the
United States. If the notice is served by facsimile transmission, express mail, or another method
of delivery providing for overnight delivery, the initial period within which to file the petition
shall be increased by two court days. The superior court may, for good cause, and before the
expiration of the initial period, extend the time for one additional period not to exceed 10 days.

(2) Before a reviewing court affirms an order granting summary judgment or summary
adjudication on a ground not relied upon by the trial court, the reviewing court shall afford the
parties an opportunity to present their views on the issue by submitting supplemental briefs. The
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supplemental briefs may include an argument that additional evidence relating to that ground
exists, but the party has not had an adequate opportunity to present the evidence or to conduct
discovery on the issue. The court may reverse or remand based upon the supplemental briefs to
allow the parties to present additional evidence or to conduct discovery on the issue. If the court
fails to allow supplemental briefs, a rehearing shall be ordered upon timely petition of a party.

(n) (1) If a motion for summary adjudication is granted, at the trial of the action, the
cause or causes of action within the action, affirmative defense or defenses, claim for damages,
or issue or issues of duty as to the motion that has been granted shall be deemed to be established
and the action shall proceed as to the cause or causes of action, affirmative defense or defenses,
claim for damages, or issue or issues of duty remaining.

(2) In the trial of the action, the fact that a motion for summary adjudication is granted as
to one or more causes of action, affirmative defenses, claims for damages, or issues of duty
within the action shall not bar any cause of action, affirmative defense, claim for damages, or
issue of duty as to which summary adjudication was either not sought or denied.

(3) In the trial of an action, neither a party, a witness, nor the court shall comment to a
jury upon the grant or denial of a motion for summary adjudication.

(o) A cause of action has no merit if either of the following exists:

(1) One or more of the elements of the cause of action cannot be separately established,
even if that element is separately pleaded.

(2) A defendant establishes an affirmative defense to that cause of action.

(p) For purposes of motions for summary judgment and summary adjudication:

(1) A plaintiff or cross-complainant has met his or her burden of showing that there is no
defense to a cause of action if that party has proved each element of the cause of action entitling
the party to judgment on the cause of action. Once the plaintiff or cross-complainant has met that
burden, the burden shifts to the defendant or cross-defendant to show that a triable issue of one
or more material facts exists as to the cause of action or a defense thereto. The defendant or
cross-defendant shall not rely upon the allegations or denials of its pleadings to show that a
triable issue of material fact exists but, instead, shall set forth the specific facts showing that a
triable issue of material fact exists as to the cause of action or a defense thereto.

(2) A defendant or cross-defendant has met his or her burden of showing that a cause of
action has no merit if the party has shown that one or more elements of the cause of action, even
if not separately pleaded, cannot be established, or that there is a complete defense to the cause
of action. Once the defendant or cross-defendant has met that burden, the burden shifts to the
plaintiff or cross-complainant to show that a triable issue of one or more material facts exists as
to the cause of action or a defense thereto. The plaintiff or cross-complainant shall not rely upon
the allegations or denials of its pleadings to show that a triable issue of material fact exists but,
instead, shall set forth the specific facts showing that a triable issue of material fact exists as to
the cause of action or a defense thereto.

() In granting or denying a motion for summary judgment or summary adjudication, the
court need rule only on those objections to evidence that it deems material to its disposition of
the motion. Objections to evidence that are not ruled on for purposes of the motion shall be
preserved for appellate review.

(r) This section does not extend the period for trial provided by Section 1170.5.

(s) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4
(commencing with Section 1159) of Title 3 of Part 3.
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(t) Notwithstanding subdivision (f), a party may move for summary adjudication of a
legal issue or a claim for damages other than punitive damages that does not completely dispose
of a cause of action, affirmative defense, or issue of duty pursuant to this subdivision.

(1) (A) Before filing a motion pursuant to this subdivision, the parties whose claims or
defenses are put at issue by the motion shall submit to the court both of the following:

(1) A joint stipulation stating the issue or issues to be adjudicated.

(ii) A declaration from each stipulating party that the motion will further the interest of
judicial economy by decreasing trial time or significantly increasing the likelihood of settlement.

(B) The joint stipulation shall be served on any party to the civil action who is not also a
party to the motion.

(2) Within 15 days of receipt of the stipulation and declarations, unless the court has good
cause for extending the time, the court shall notify the stipulating parties if the motion may be
filed. In making this determination, the court may consider objections by a nonstipulating party
made within 10 days of the submission of the stipulation and declarations.

(3) If the court elects not to allow the filing of the motion, the stipulating parties may
request, and upon request the court shall conduct, an informal conference with the stipulating
parties to permit further evaluation of the proposed stipulation. The stipulating parties shall not
file additional papers in support of the motion.

(4) (A) A motion for summary adjudication made pursuant to this subdivision shall
contain a statement in the notice of motion that reads substantially similar to the following: “This
motion is made pursuant to subdivision (t) of Section 437c of the Code of Civil Procedure. The
parties to this motion stipulate that the court shall hear this motion and that the resolution of this
motion will further the interest of judicial economy by decreasing trial time or significantly
increasing the likelihood of settlement.”

(B) The notice of motion shall be signed by counsel for all parties, and by those parties in
propria persona, to the motion.

(5) A motion filed pursuant to this subdivision may be made by itself or as an alternative
to a motion for summary judgment and shall proceed in all procedural respects as a motion for
summary judgment.

(u) For purposes of this section, a change in law does not include a later enacted statute
without retroactive application.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Women Lawyers Association of Los Angeles
STATEMENT OF REASONS
The Problem: Currently replies to motions for summary judgment are due only five calendar
days before the hearing. If the hearing is after a long weekend or holiday, such as Thanksgiving,
the judge often will not see the reply papers before the hearing. Even where the hearing is on a
Tuesday on a regular week, the court will often have very little time to review the reply before

the hearing. Thus, more time is needed.

The Solution: Amend the law to require that reply briefs are due 5 court days before the hearing
and change the opposition due date to 14 court days before the hearing to give the responding
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party sufficient time to reply. The change in the deadlines to file oppositions and replies will
lessen the necessity of the courts and the parties to work over the weekends to adequately
respond and prepare for a hearing. Although the deadline to file an opposition is a few days
earlier, it won’t prejudice the nonmoving party because the motions are due 75 days before the
hearing.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None.

AUTHOR AND/OR PERMANENT CONTACT:
Mihret Getabicha, Littler Mendelson, P.C, 501 W. Broadway, Ste 900, San Diego, CA 92101,
mgetabicha@littler.com, (619) 515-1824; Merete Rietveld, (650) 704-7822

RESPONSIBLE FLOOR DELEGATE: Mihret Getabicha, Littler Mendelson, P.C, 501 W.

Broadway, Ste 900, San Diego, CA 92101, mgetabicha@littler.com, (619) 515-1824; Merete
Rietveld, (650) 704-7822
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RESOLUTION 03-08-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 116.221, to read as follows:

§116.221

In addition to the jurisdiction conferred by Section 116.220, the small claims court has
jurisdiction in an action brought by a natural person, if the amount of the demand does not
exceed ten twenty-five thousand dollars ($125,000), except as otherwise prohibited
by subdivision (c) of Section 116.220 or subdivision (a) of Section 116.231.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Women Lawyers Association of Los Angeles
STATEMENT OF REASONS

The Problem: The small claims limit has not been raised since 2012. From 2005 to 2012, the
jurisdictional amount was $7,500.

The Solution: Raise the small claims limit from $10,000 to $25,000 to reflect 13 years worth of
inflation

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
SB 71 (2023-2024 Leg. Sess., Umberg)

AUTHOR AND/OR PERMANENT CONTACT:
Mihret Getabicha, Littler Mendelson, P.C, 501 W. Broadway, Ste 900, San Diego, CA 92101,
mgetabicha@littler.com; Merete Rietveld, (650) 794-7822

RESPONSIBLE FLOOR DELEGATE: Mihret Getabicha, Littler Mendelson, P.C, 501 W.

Broadway, Ste 900, San Diego, CA 92101, mgetabicha@littler.com, (619) 515-1824; Merete
Rietveld, (650) 794-7822
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RESOLUTION 03-09-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure sections 85, 86, and 86.1, to read as follows:

§85

i it isfied; —f Notwithstanding any law, including but not limited to, a
law statute-that classifies an action or special proceeding as a limited civil case, an action or
special proceeding shall ret-be treated as a limited civil case unless only if all of the following
conditions are satisfied:

(a) The amount in controversy does not exceed twenty-five one hundred thousand dollars
($25100,000). As used in this section, “amount in controversy” means the amount of the
demand, or the recovery sought, or the value of the property, or the amount of the lien, that is in
controversy in the action, exclusive of attorneys' fees, interest, and costs.

(b) The relief sought is a type that may be granted in a limited civil case.

(c) The relief sought, whether in the complaint, a cross-complaint, or otherwise, is
exclusively of a type described in one or more statutes laws that classify an action or special
proceeding as a limited civil case or that provide that an action or special proceeding is within
the original jurisdiction of the munieipal superior court, including, but not limited to, the
following provisions:

(1) Section 798.61 or 798.88 of the Civil Code.

(2) Section 1719 of the Civil Code.

(3) Section 3342.5 of the Civil Code.

(4) Section 86.

(5) Section 86.1.

(6) Section 1710.20.

(7) Section 7581 of the Food and Agricultural Code.

(8) Section 12647 of the Food and Agricultural Code.

(9) Section 27601 of the Food and Agricultural Code.

(10) Section 31503 of the Food and Agricultural Code.

(11) Section 31621 of the Food and Agricultural Code.

(12) Section 52514 of the Food and Agricultural Code.

(13) Section 53564 of the Food and Agricultural Code.

(14) Section 53069.4 of the Government Code.

(15) Section 53075.6 of the Government Code.

(16) Section 53075.61 of the Government Code.

(17) Section 5411.5 of the Public Utilities Code.

(18) Section 9872.1 of the Vehicle Code.

(19) Section 10751 of the Vehicle Code.

(20) Section 14607.6 of the Vehicle Code.

(21) Section 40230 of the Vehicle Code.

(22) Section 40256 of the Vehicle Code.
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(d) A court may determine for good cause that an action for injunctive relief shall be
treated as a limited civil case if the action otherwise satisfies the requirements of subdivision (a).

§ 86

(a) The following civil cases and proceedings are limited civil cases:

(1) A case at law i-whieh if the demand, exclusive of interest, or the value of the
property in controversy amounts to twenty-five one hundred thousand dollars ($25100,000) or

less. This paragraph does not apply to a case that involves the legality of any tax, impost,
assessment, toll, or municipal fine, except an action to enforce payment of delinquent unsecured
personal property taxes if the legality of the tax is not contested by the defendant.

(2) An action for dissolution of partnership where if the total assets of the partnership do
not exceed twenty-five one hundred thousand dollars ($25100,000); or an action of interpleader
where if the amount of money or the value of the property involved does not exceed twenty-five
one hundred thousand dollars ($25100,000).

(3) An action to cancel or rescind a contract when if the relief is sought in connection
with an action to recover money not exceeding twenty-five one hundred thousand dollars
($25100,000) or property of a value not exceeding twenty-five one hundred thousand dollars
($25100,000), paid or delivered under, or in consideration of, the contract; an action to revise a
contract where the relief is sought in an action upon the contract if the action otherwise is a
limited civil case.

(4) A proceeding in forcible entry or forcible or unlawful detainer where-if the whole
amount of damages claimed is twenty-five one hundred thousand dollars ($25100,000) or less.

(5) An action to enforce and foreclose a lien on personal property where-if the amount of
the lien is twenty-five one hundred thousand dollars ($25100,000) or less.

(6) An action to enforce and foreclose, or a petition to release, a lien arising
under Chapter 4 (commencing with Section 8400) of Title 2 of Part 6 of Division 4 of the Civil
Code, or to enforce and foreclose an assessment lien on a common interest development as
defined in Section 4100 or 6534 of the Civil Code, where-if the amount of the liens is twenty-
five one hundred thousand dollars ($25100,000) or less. However, if an action to enforce the lien
affects property that is also affected by a similar pending action that is not a limited civil case, or
if the total amount of liens sought to be foreclosed against the same property aggregates an
amount in excess of twenty-five one hundred thousand dollars ($25100,000), the action is not a
limited civil case.

(7) An action for declaratory relief when-if brought pursuant to either of the following:

(A) By way of cross-complaint as to a right of indemnity with respect to the relief
demanded in the complaint or a cross-complaint in an action or proceeding that is otherwise a
limited civil case.

(B) To conduct a trial after a nonbinding fee arbitration between an attorney and client,
pursuant to Article 13 (commencing with Section 6200) of Chapter 4 of Division 3 of the
Business and Professions Code, where-if the amount in controversy is twenty-five one hundred
thousand dollars ($25100,000) or less.

(C) A court may determine for good cause that an action for injunctive relief shall be
treated as a limited civil case if the action otherwise satisfies the requirements of subdivision (a)
of Section 85.

(8) An action to issue a temporary restraining order or preliminary injunction; to take an
account, where-if necessary to preserve the property or rights of any party to a limited civil case;
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to make any order or perform any act, pursuant to Title 9 (commencing with Section 680.010) of
Part 2 (enforcement of judgments) in a limited civil case; to appoint a receiver pursuant

to Section 564 in a limited civil case; to determine title to personal property seized in a limited
civil case.

(9) An action under Article 3 (commencing with Section 708.210) of Chapter 6 of
Division 2 of Title 9 of Part 2 for the recovery of an interest in personal property or to enforce
the liability of the debtor of a judgment debtor where the interest claimed adversely is of a value
not exceeding twenty-five one hundred thousand dollars ($25100,000) or the debt denied does
not exceed twenty-five one hundred thousand dollars ($25100,000).

(10) An arbitration-related petition filed pursuant to either of the following:

(A) Article 2 (commencing with Section 1292) of Chapter 5 of Title 9 of Part 3, except
for uninsured motorist arbitration proceedings in accordance with Section 11580.2 of the
Insurance Code, if the petition is filed before the arbitration award becomes final and the matter
to be resolved by arbitration is a limited civil case under paragraphs (1) to (9), inclusive, of
subdivision (a) or if the petition is filed after the arbitration award becomes final and the amount
of the award and all other rulings, pronouncements, and decisions made in the award are within
paragraphs (1) to (9), inclusive, of subdivision (a).

(B) To confirm, correct, or vacate a fee arbitration award between an attorney and client
that is binding or has become binding, pursuant to Article 13 (commencing with Section 6200) of
Chapter 4 of Division 3 of the Business and Professions Code, whereif the arbitration award is
twenty-five one hundred thousand dollars ($25100,000) or less.

(b) The following cases in equity are limited civil cases:

(1) A case to try title to personal property when the amount involved is not more than
twenty-five-one hundred thousand dollars ($25100,000).

(2) A case when equity is pleaded as a defensive matter in any case that is otherwise a
limited civil case.

(3) A case to vacate a judgment or order of the court obtained in a limited civil case
through extrinsic fraud, mistake, inadvertence, or excusable neglect.

§86.1

An action brought pursuant to the Long-Term Care, Health, Safety, and Security Act of
1973 (Chapter 2.4 (commencing with Section 1417) of Division 2 of the Health and Safety
Code) is a limited civil case if civil penalties are not sought or amount to twenty-five-one
hundred thousand dollars ($25100,000) or less.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Women Lawyers Association of Los Angeles
STATEMENT OF REASONS
The Problem: The civil limited jurisdictional amount of $25,000 has not changed since 1986.
$25,000 in 1986 is worth about $68,000 in today’s dollars. Currently all lawsuits seeking

injunctive relief are treated as unlimited civil cases even if the action would otherwise satisfy the
requirements for limited civil cases..
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The Solution: The civil limited amount in controversy should be raised to $100,000 to reflect the
change in the value of the dollar since 1986. Seven years ago, the Commission on the Future of
California’s Court System recommended increasing the amount to $50,000. Courts have the
discretion to designate as limited civil a case seeking injunctive relief fi the action otherwise
satisfies the requirements for civil limited actions if good causes exists and the court determines
that such a case would benefit from being handled as a limited civil case.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
SB 71 (2023-2024 Reg. Sess., Umberg)

AUTHOR AND/OR PERMANENT CONTACT:
Mihret Getabicha, Littler Mendelson, P.C, 501 W. Broadway, Ste 900, San Diego, CA 92101,
mgetabicha@littler.com, (619) 515-1824; Merete Rietveld, (650) 794-7822

RESPONSIBLE FLOOR DELEGATE: Mihret Getabicha, Littler Mendelson, P.C, 501 W.

Broadway, Ste 900, San Diego, CA 92101, mgetabicha@littler.com, (619) 515-1824; Merete
Rietveld, (650) 794-7822
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RESOLUTION 03-10-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 2025.290, to read as follows:

§ 2025.290

(a) Except as provided in subdivision (b), or by any court order, including a case
management order, a deposition examination of the witness by all counsel, other than the
witness' counsel of record, shall be limited to seven hours of total testimony. The court shall
allow additional time, beyond any limits imposed by this section, if needed to fairly examine the
deponent or if the deponent, another person, or any other circumstance impedes or delays the
examination.

(b) This section shall not apply under any of the following circumstances:

(1) If the parties have stipulated that this section will not apply to a specific deposition or
to the entire proceeding.

(2) To any deposition of a witness designated as an expert pursuant to Sections 2034.210
to 2034.310, inclusive.

(3) To any case designated as complex by the court pursuant to Rule 3.400 of the
California Rules of Court, unless a licensed physician attests in a declaration served on the
parties that the deponent suffers from an illness or condition that raises substantial medical doubt
of survival of the deponent beyond six months, in which case the deposition examination of the
witness by all counsel, other than the witness' counsel of record, shall be limited to two days of
no more than seven hours of total testimony each day, or 14 hours of total testimony.

£5) (4) To any deposition of a person who is designated as the most qualified person to be
deposed under Section 2025.230.

6} (5) To any party who appeared in the action after the deposition has concluded, in
which case the new party may notice another deposition subject to the requirements of this
section.

(c) Itis the intent of the Legislature that any exclusions made by this section shall not be
construed to create any presumption or any substantive change to existing law relating to the
appropriate time limit for depositions falling within the exclusion. Nothing in this section shall
be construed to affect the existing right of any party to move for a protective order or the court's
discretion to make any order that justice requires to limit a deposition in order to protect any
party, deponent, or other natural person or organization from unwarranted annoyance,
embarrassment, oppression, undue burden, or expense.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Darren J. Campbell, Alan J. Crivaro, Richard Jallins, Ryan Dean, Melissa A.
Petrofsky, Carrie Fogelson, Elaine Alston, Yvette Patko, Steven Hittleman, Ellie Vilendrer
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STATEMENT OF REASONS

The Problem Code of Civil Procedure section 2025.290 codifies California’s “seven-hour” rule
for depositions in a civil case. Excluded from the “seven-hour” deposition rule are all cases
“brought by an employee or applicant for employment against an employer for acts or omissions
arising out of or relating to the employment relationship.” CAL. CODE CIV. PROC. §
2025.290(b)(4). This amendment would make the “seven-hour” deposition rule applicable to all
employment cases. As a threshold matter, this would bring California civil procedure in line
with Federal Rule of Civil Procedure 30(d)(1), which limits all depositions to “1 day of 7 hours”
unless “otherwise stipulated or ordered by the court.” Further, because employment cases are
excluded from the “seven-hour” deposition rule under California law, many depositions, which
are concluded in “1 day” when the case is venued in federal court, take multiple days when
venued in California courts. Not only does this drive up the costs of litigation in terms of hours
spent litigating these cases for both the employee and the employer, but due to the shortage of
court reporters, there have been significant increases in those costs as well, including delays in
moving these cases through the court system.

The Solution: By amending Code of Civil Procedure section 2025.290(b)(4) to bring

b [13

employment cases within California’s “seven-hour” deposition rule, the costs of litigation will be
reduced significantly. Moreover, to the extent that a party believes that it needs more than 7
hours to “fairly examine” a witness, Code of Civil Procedure section 2025.290(a) provides for
such a mechanism.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Darren J. Campbell, 2030 Main Street, Suite 1300, Irvine, CA 92614, (949) 236-4626;
darren@achwlaw.com

RESPONSIBLE FLOOR DELEGATE: Darren J. Campbell

03-10-2023 Page 2 of 2



OO ~NOoO ol WwWN -

RESOLUTION 03-11-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure sections 2030.040 and 2033.040, to read as
follows:

§ 2030.040

(a) Subject to the right of the responding party to timely object pursuant to Section
2030.210, or seek a protective order under Section 2030.090, any party who attaches a
supporting declaration as described in Section 2030.050 may propound a greater number of
specially prepared interrogatories to another party if this greater number is warranted because of
any of the following:

(1) The complexity or the quantity of the existing and potential issues in the particular

case.

(2) The financial burden on a party entailed in conducting the discovery by oral
deposition.

(3) The expedience of using this method of discovery to provide to the responding party
the opportunity to conduct an inquiry, investigation, or search of files or records to supply the
information sought.

(b) If the responding party timely objects, or seeks a protective order on the ground that the
number of specially prepared interrogatories is unwarranted, the propounding party shall have
the burden of justifying the number of these interrogatories.

§ 2033.040

(a) Subject to the right of the responding party to timely object pursuant to Section
2033.210, or seek a protective order under Section 2033.080, any party who attaches a
supporting declaration as described in Section 2033.050 may request a greater number of
admissions by another party if the greater number is warranted by the complexity or the quantity
of the existing and potential issues in the particular case.

(b) If the responding party timely objects, or seeks a protective order on the ground that
the number of requests for admission is unwarranted, the propounding party shall have the
burden of justifying the number of requests for admission.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem: The Rule of 35, limiting special interrogatories and RFASs to 35 absent special
circumstances, was enacted by the Legislature in an attempt to curb discovery excess. In
particular, Code Civ. Proc., 8§ 2033.040 and 2030.040 were designed to strengthen the rule of

35, shifting the burden of proof regarding the necessity for this excess discovery, to the
propounding party and supplying the power of the protective order—a power not available in all
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contexts—to the victim party.

But at least one authority, citing to the Rutter Guide, has interpreted these provisions as
weakening the Rule of 35, by burdening the victim party with the obligation to move on a
protective order at the same time their discovery responses are due, “as opposed to allowing
objection and later review on motion to compel” as is the normal process in discovery motion
practice. Catanese v. Superior Ct., 46 Cal. App. 4th 1159, 1165 (1996), abrogated on other
grounds by Lewis v. Superior Ct., 19 Cal. 4th 1232 (1999). For its part, the Rutter Guide then
cites back to Cantanese for the same proposition. See Lee Smalley Edmon & Curtis E.A.
Karnow, California Practice Guide: Civil Procedure Before Trial § 956 (Rutter eds. 2023) (“The
clear implication is that the responding party cannot simply object to more than 35
interrogatories. Rather, the responding party must seek a protective order.”). This citation loop
from treatise to case law and back to treatise again is very clever, but undermines the California
Legislature’s policy objectives of suppressing discovery abuses.

The Solution: The changes in law proposed here give the victim party the option to either move
on a protective order or make objections to the discovery in excess of 35, allowing the court to
rule on a subsequent motion to compel—as is the usual process in discovery motion practice.
This way, the victim party is not burdened with the dual pressures of responding to the legitimate
discovery (those requests under 35), while simultaneously meeting and conferring and then
drafting and filing a motion for protective order for the discovery in excess of 35, all within the
same 30-day time frame. Punishing the victim for the propounding party’s excessive discovery
demands is contrary to sound policy objectives.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None.

AUTHOR AND/OR PERMANENT CONTACT:

Douglas Robbins, TONG ROBBINS LLP, 100 Pine Street, Suite 1250, San Francisco, CA 94111,
650.240.1228, drobbins@tongrobbins.com; Renee Glover Chantler, CHANTLERLAW LLP,
1900 S. Norfolk Street, Suite 350, San Mateo, CA 94403, T: 650-250-5332, M: 650-387-5328,
renee@chantlerlaw.com.

RESPONSIBLE FLOOR DELEGATE: Douglas Robbins, TONG ROBBINS LLP, 100 Pine
Street, Suite 1250, San Francisco, CA 94111, 650.240.1228, drobbins@tongrobbins.com.
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RESOLUTION 04-01-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Unemployment Insurance Code section 2124, to read as follows:

82124

The place of trial for offenses enumerated in this chapter shall be in the county of
residence or principal place of business of the defendant or defendants, ef in any county where
the defendant or defendants were transacting business that resulted in the alleged offenses, or in
any county where any money or property from the alleged offenses was obtained; exeept-that+f
the-defendant-has-noresidence-or-principal-place-ef-business-in-thisstate; otherwise the trial shall

be held in the County of Sacramento.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Since 2020, state unemployment insurance programs have been turned into a
spigot for staggering amounts of fraud, with a conservative estimate of $20 billion stolen just
from California’s Employment Development Department (EDD) alone. (See Westervelt,
Pandemic-related fraud totaled billions. California is trying to get some of it back (Oct. 18,
2022) NPR, available at https://www.npr.org/2022/10/18/1128561539/pandemic-fraud-billions-
california.) Much of this largesse has gone to international and interstate fraud rings whose
members traveled to California to recruit money mules and obtain EDD debit cards. (See
Dilanian, et al., 'Easy money': How international scam artists pulled off an epic theft of Covid
benefits (Aug. 15, 2021) NBC News, available at https://www.nbcnews.com/news/us-news/easy-
money-how-international-scam-artists-pulled-epic-theft-covid-n1276789.)

Unemployment Insurance Code section 2124 sets forth the venue for prosecuting
unemployment insurance offenses (see Unemp. Ins. Code, 88 2101-2121) and states that “if the
defendant has no residence or principal place of business in this state, the trial shall be held in the
County of Sacramento.” Thus, an out-of-state fraudster who travels to San Diego and is caught
committing unemployment insurance fraud technically must be tried in Sacramento instead of
San Diego. This creates a logistical nightmare for all parties and witnesses, who ought to be able
to have the case presented in the county where the crime occurred.

The Solution: This resolution would modify the venue for prosecuting an unemployment
insurance fraud offense to include any county where any money or property from the alleged
offense was obtained. Sacramento County would remain the venue of last resort.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
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CURRENT OR PRIOR RELATED LEGISLATION
None known

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 186.11, to read as follows:

§186.11

(a)

(1) Any person who commits two or more related felonies, a material element of which is
fraud or embezzlement, which involve a pattern of related felony conduct, and the pattern of
related felony conduct involves the taking of, or results in the loss by another person or entity of,
more than one hundred thousand dollars ($100,000), shall be punished, upon conviction of two
or more felonies in a single criminal proceeding, in addition and consecutive to the punishment
prescribed for the felony offenses of which he or she has been convicted, by an additional term
of imprisonment in the state prison as specified in paragraph (2) or (3). This enhancement shall
be known as the aggravated white collar crime enhancement. The aggravated white collar crime
enhancement shall only be imposed once in a single criminal proceeding. For purposes of this
section, “pattern of related felony conduct” means engaging in at least two felonies that have the
same or similar purpose, result, principals, victims, or methods of commission, or are otherwise
interrelated by distinguishing characteristics, and that are not isolated events. For purposes of
this section, “two or more related felonies” means felonies committed against two or more
separate victims, or against the same victim on two or more separate occasions.

(2) If the pattern of related felony conduct involves the taking of, or results in the loss by
another person or entity of, more than five hundred thousand dollars ($500,000), the additional
term of punishment shall be two, three, or five years in the state prison.

(3) If the pattern of related felony conduct involves the taking of, or results in the loss by
another person or entity of, more than one hundred thousand dollars ($100,000), but not more
than five hundred thousand dollars ($500,000), the additional term of punishment shall be the

term-specified-in-paragraph-(1)-or-{2)-of subdivision{a)-of Section-12022-6 one year in state

prison.
[Subdivisions (b) through (k) remain unchanged.]

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): A defendant who commits two or more felonies
involving fraud and embezzlement that are part of a pattern of related felony conduct in which
the aggregate taking or loss is greater than $100,000 is eligible for an additional term of
punishment pursuant to Penal Code section 186.11, also known as the aggravated white collar
crime enhancement. If the amount is greater than $500,000, subdivision (a)(2) adds two, three, or
five years to any prison sentence. If it less, subdivision (a)(3) adds an additional term based on
paragraph 1 or 2 of subdivision (a) in Section 12022.6. But Section 12022.6 had a sunset
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provision that took effect in 2018, resulting in no additional term and a broken cross-reference to
a nonexistent statute. (See People v. Medeiros (2020) 46 Cal.App.5th 1142, 1147.)

The Solution: This resolution would fix Section 186.11°s cross-reference to a nonexistent statute
by replacing it with a statement that 1 year is to be added to any state prison sentence when the
taking or loss is greater than $100,000 but less than $500,000. Prior to sunsetting, Section
12022.6’s monetary thresholds were $65,000 to add 1 year and $200,000 to add two years.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
AB 484 (2023-2024) would amend Penal Code section 186.11 to add 2 years in state prison for
an aggregate taking or loss greater than $100,000.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-03-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 186.11, to read as follows:

§186.11

[Subdivisions (a) through (c) remain unchanged.]

(d)

(1) If a person is alleged to have committed two or more felonies, as specified in
subdivision (a), and the aggravated white collar crime enhancement is also charged, or a person
is charged in an accusatory pleading with a felony, a material element of which is fraud or
embezzlement, that involves the taking or loss of more than one hundred thousand dollars
($100,000), and an allegation as to the existence of those facts, any asset or property that is in the
control of that person, and any asset or property that has been transferred by that person to a third
party, subsequent to the commission of any criminal act alleged pursuant to subdivision (a), other
than in a bona fide purchase, whether found within or outside the state, may be preserved by the
superior court in order to pay restitution and fines. Upon conviction of two or more felonies, as
specified in subdivision (a), or a felony, a material element of which is fraud or embezzlement,
that involves the taking or loss of more than one hundred thousand dollars ($100,000), this
property may be levied upon by the superior court to pay restitution and fines if the existence of
facts that would make the person subject to the aggravated white collar crime enhancement or
that demonstrate the taking or loss of more than one hundred thousand dollars ($100,000) in the
commission of a felony, a material element of which is fraud or embezzlement, have been
charged in the accusatory pleading and admitted or found to be true by the trier of fact.

(2) To prevent dissipation or secreting of assets or property, the prosecuting agency may,
at the same time as or subsequent to the filing of a complaint or indictment charging two or more
felonies, as specified in subdivision (a), and the enhancement specified in subdivision (a), or a
felony, a material element of which is fraud or embezzlement, that involves the taking or loss of
more than one hundred thousand dollars ($100,000), and an allegation as to the existence of
those facts, file a petition with the criminal division of the superior court of the county in which
the accusatory pleading was filed, seeking a temporary restraining order, preliminary injunction,
the appointment of a receiver, or any other protective relief necessary to preserve the property or
assets. This petition shall commence a proceeding that shall be pendent to the criminal
proceeding and maintained solely to affect the criminal remedies provided for in this section.
The proceeding shall not be subject to or governed by the provisions of the Civil Discovery Act
as set forth in Title 4 (commencing with Section 2016.010) of Part 4 of the Code of Civil
Procedure. The petition shall allege that the defendant has been charged with two or more
felonies, as specified in subdivision (a), and is subject to the aggravated white collar crime
enhancement specified in subdivision (a) or that the defendant has been charged with a felony, a
material element of which is fraud or embezzlement, that involves the taking or loss of more than
one hundred thousand dollars ($100,000), and an allegation as to the existence of those facts. The
petition shall identify that criminal proceeding and the assets and property to be affected by an
order issued pursuant to this section.
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(3) A notice regarding the petition shall be provided, by personal service or registered
mail, to every person who may have an interest in the property specified in the petition, or their
legal representative. Additionally, the notice shall be published for at least three successive
weeks in a newspaper of general circulation in the county where the property affected by an
order issued pursuant to this section is located_or on the public website of the prosecuting
agency. The notice shall state that any interested person may file a verified claim with the
superior court stating the nature and amount of their claimed interest. The notice shall set forth
the time within which a claim of interest in the protected property is required to be filed.

(4) If the property to be preserved is real property, the prosecuting agency shall record, at
the time of filing the petition, a lis pendens in each county in which the real property is situated
which specifically identifies the property by legal description, the name of the owner of record as
shown on the latest equalized assessment roll, and the assessor’s parcel number.

(5) If the property to be preserved are assets under the control of a banking or financial
institution, the prosecuting agency, at the time of the filing of the petition, may obtain an order
from the court directing the banking or financial institution to immediately disclose the account
numbers and value of the assets of the accused held by the banking or financial institution. The
prosecuting agency shall file a supplemental petition, specifically identifying which banking or
financial institution accounts shall be subject to a temporary restraining order, preliminary
injunction, or other protective remedy.

(6) Any person claiming an interest in the protected property may, at any time within 30
days from the date of the first publication of the notice of the petition, or within 30 days after
receipt of actual notice, file with the superior court of the county in which the action is pending a
verified claim stating the nature and amount of his or her interest in the property or assets. A
verified copy of the claim shall be served by the claimant on the Attorney General or district
attorney, as appropriate.

(7) The imposition of fines and restitution pursuant to this section shall be determined by
the superior court in which the underlying criminal offense is sentenced. Any judge who is
assigned to the criminal division of the superior court in the county where the petition is filed
may issue a temporary restraining order in conjunction with, or subsequent to, the filing of an
allegation pursuant to this section. Any subsequent hearing on the petition shall also be heard by
a judge assigned to the criminal division of the superior court in the county in which the petition
is filed. At the time of the filing of an information or indictment in the underlying criminal case,
any subsequent hearing on the petition shall be heard by the superior court judge assigned to the
underlying criminal case.

(e) Concurrent with or subsequent to the filing of the petition, the prosecuting agency
may move the superior court for, and the superior court may issue, the following pendente lite
orders to preserve the status quo of the property alleged in the petition:

(1) An injunction to restrain any person from transferring, encumbering, hypothecating,
or otherwise disposing of that property.

(2) Appointment of a receiver to take possession of, care for, manage, and operate the
assets and properties so that the property may be maintained and preserved. The court may order
that a receiver appointed pursuant to this section shall be compensated for all reasonable
expenditures made or incurred by him or her in connection with the possession, care,
management, and operation of any property or assets that are subject to the provisions of this
section.

04-03-2023 Page 2 of 5



84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129

(3) A bond or other undertaking, in lieu of other orders, of a value sufficient to ensure the
satisfaction of restitution and fines imposed pursuant to this section.

()

(1) No preliminary injunction may be granted or receiver appointed by the court without
notice that meets the requirements of paragraph (3) of subdivision (d) to all known and
reasonably ascertainable interested parties and upon a hearing to determine that an order is
necessary to preserve the property pending the outcome of the criminal proceedings. A
temporary restraining order may be issued by the court, ex parte, pending that hearing in
conjunction with or subsequent to the filing of the petition upon the application of the
prosecuting attorney. The temporary restraining order may be based upon the sworn declaration
of a peace officer with personal knowledge of the criminal investigation that establishes probable
cause to believe that aggravated white collar crime or a felony, a material element of which is
fraud or embezzlement, that involves the taking or loss of more than one hundred thousand
dollars ($100,000) has taken place and that the amount of restitution and fines exceeds or equals
the worth of the assets subject to the temporary restraining order. The declaration may include
the hearsay statements of witnesses to establish the necessary facts. The temporary restraining
order may be issued without notice upon a showing of good cause to the court.

(2) The defendant, or a person who has filed a verified claim as provided in paragraph (6)
of subdivision (d), shall have the right to have the court conduct an order to show cause hearing
within 10 days of the service of the request for hearing upon the prosecuting agency, in order to
determine whether the temporary restraining order should remain in effect, whether relief should
be granted from any lis pendens recorded pursuant to paragraph (4) of subdivision (d), or
whether any existing order should be modified in the interests of justice. Upon a showing of
good cause, the hearing shall be held within two days of the service of the request for hearing
upon the prosecuting agency.

(3) In determining whether to issue a preliminary injunction or temporary restraining
order in a proceeding brought by a prosecuting agency in conjunction with or subsequent to the
filing of an allegation pursuant to this section, the court has the discretion to consider any matter
that it deems reliable and appropriate, including hearsay statements, in order to reach a just and
equitable decision. The court shall weigh the relative degree of certainty of the outcome on the
merits and the consequences to each of the parties of granting the interim relief. If the
prosecution is likely to prevail on the merits and the risk of the dissipation of assets outweighs
the potential harm to the defendants and the interested parties, the court shall grant injunctive
relief. The court shall give significant weight to the following factors:

(A) The public interest in preserving the property or assets pendente lite.

(B) The difficulty of preserving the property or assets pendente lite where the underlying
alleged crimes involve issues of fraud and moral turpitude.

(C) The fact that the requested relief is being sought by a public prosecutor on behalf of
alleged victims of white collar crimes.

(D) The likelihood that substantial public harm has occurred where aggravated white
collar crime is alleged to have been committed.

(E) The significant public interest involved in compensating the victims of white collar
crime and paying court-imposed restitution and fines.

(4) The court, in making its orders, may consider a defendant’s request for the release of
a portion of the property affected by this section in order to pay reasonable legal fees in
connection with the criminal proceeding, any necessary and appropriate living expenses pending
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trial and sentencing, and for the purpose of posting bail. The court shall weigh the needs of the
public to retain the property against the needs of the defendant to a portion of the property. The
court shall consider the factors listed in paragraph (3) prior to making any order releasing
property for these purposes.

(5) The court, in making its orders, shall seek to protect the interests of any innocent third
persons, including an innocent spouse, who were not involved in the commission of any criminal
activity.

(6) Any petition filed pursuant to this section is part of the criminal proceedings for
purposes of appointment of counsel and shall be assigned to the criminal division of the superior
court of the county in which the accusatory pleading was filed.

(7) Based upon a noticed motion brought by the receiver appointed pursuant to paragraph
(2) of subdivision (e), the court may order an interlocutory sale of property named in the petition
when the property is liable to perish, to waste, or to be significantly reduced in value, or when
the expenses of maintaining the property are disproportionate to the value thereof. The proceeds
of the interlocutory sale shall be deposited with the court or as directed by the court pending
determination of the proceeding pursuant to this section.

(8) The court may make any orders that are necessary to preserve the continuing viability
of any lawful business enterprise that is affected by the issuance of a temporary restraining order
or preliminary injunction issued pursuant to this action.

(9) In making its orders, the court shall seek to prevent any asset subject to a temporary
restraining order or preliminary injunction from perishing, spoiling, going to waste, or otherwise
being significantly reduced in value. Where the potential for diminution in value exists, the court
shall appoint a receiver to dispose of or otherwise protect the value of the property or asset.

(10) A preservation order shall not be issued against any assets of a business that are not
likely to be dissipated and that may be subject to levy or attachment to meet the purposes of this
section.

[Subdivisions (g) through (k) remain unchanged.]

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Upon a probable cause showing that a defendant has
committed an aggravated white-collar crime, the prosecuting agency may file a petition
requesting the court to issue a temporary restraining order on a defendant’s assets to preserve
them for the payment victim restitution and fines at the end of a case. (See Pen. Code, § 186.11,
subds. (d)(2), (f)(1).) Notice of the petition must be given by means of personal service or
registered mail to every person who may have an interest in the property, plus publication for at
least three successive weeks in a newspaper of general circulation in the county where the
affected property is located. However, these methods of notification are inefficient and
ineffective. Since the pandemic, Penal Code section 977 has been amended to expand remote
appearances and waivers of appearance by defendants in most criminal proceedings. (See Assem.
Bill No. 199 (2021-2022, Reg. Sess.).) In addition, the Internet has long since displaced print
newspapers as the public’s source for information. (See Grundy, Internet Crushes Traditional
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Media: From Print to Digital (Jun. 7, 2022) U.S. Census Bureau, available at
https://www.census.gov/library/stories/2022/06/internet-crushes-traditional-media.html.)

The Solution: This resolution would allow notice of a 186.11 petition to be provided via
registered mail or personal service on the legal representative of a person who may have an
interest in the property. In addition, in lieu of publication in newspaper of general circulation,
which is limited to its subscribers and is unlikely to be seen, a 186.11 petition can be posted on
the public website of the prosecuting agency, which is free and accessible to the public and
would be indexed by search engines such as Google.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Not known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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O©CoOoO~NO O WN P

RESOLUTION 04-04-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 273.5, to read as follows:

§ 2735

(@) Any person who willfully inflicts corporal injury resulting in a traumatic condition
upon a victim described in subdivision (b) is guilty of a felony, and upon conviction thereof shall
be punished by imprisonment in the state prison for two, three, or four years, or in a county jail
for not more than one year, or by a fine of up to six thousand dollars ($6,000), or by both that
fine and imprisonment.

(b) Subdivision (a) shall apply if the victim is or was one or more of the following:

(1) The offender’s spouse or former spouse.

(2) The offender’s cohabitant or former cohabitant.

(3) The offender’s fiancé or fiancée, or someone with whom the offender has, or
previously had, an engagement or dating relationship, as defined in paragraph (10) of subdivision
(F) of Section 243.

(4) The mother or father of the offender’s child.

(c) Holding oneself out to be the spouse of the person with whom one is cohabiting is not
necessary to constitute cohabitation as the term is used in this section.

(d) As used in this section, “traumatic condition” means a condition of the body, such as
a wound, or external or internal injury, including, but not limited to, injury as a result of
strangulation or suffocation, whether of a minor or serious nature, caused by a physical force.
For purposes of this section, “strangulation” and “suffocation” include impeding the normal
breathing or circulation of the blood of a person by applying pressure on the throat or neck.

(e) For the purpose of this section, a person shall be considered the father or mother of
another person’s child if the alleged male parent is presumed the natural father under Sections
7611 and 7612 of the Family Code.

(F) (1) Any person convicted of violating this section for acts occurring within seven
years of a previous conviction under subdivision (a), or subdivision (d) of Section 243, or
Section 243.4, 244, 2445, or 245, shall be punished by imprisonment in a county jail for not
more than one year, or by imprisonment in the state prison for two, four, or five years, or by both
imprisonment and a fine of up to ten thousand dollars ($10,000).

(2) Any person convicted of a violation of this section for acts occurring within seven
years of a previous conviction under subdivision (e) of Section 243 shall be punished by
imprisonment in the state prison for two, three, or four years, or in a county jail for not more than
one year, or by a fine of up to ten thousand dollars ($10,000), or by both that imprisonment and
fine.

(9) If probation is granted to any person convicted under subdivision (a), the court shall
impose probation consistent with the provisions of Section 1203.097.

(h) If probation is granted, or the execution or imposition of a sentence is suspended, for
any defendant convicted under subdivision (a) who has been convicted of any prior offense
specified in subdivision (f), the court shall impose one of the following conditions of probation:
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(1) If the defendant has suffered one prior conviction within the previous seven years for
a violation of any offense specified in subdivision (f), it shall be a condition of probation, in
addition to the provisions contained in Section 1203.097, that the defendant be imprisoned in a
county jail for not less than 15 days.

(2) If the defendant has suffered two or more prior convictions within the previous seven
years for a violation of any offense specified in subdivision (f), it shall be a condition of
probation, in addition to the provisions contained in Section 1203.097, that the defendant be
imprisoned in a county jail for not less than 60 days.

(3) The court, upon a showing of good cause, may find that the mandatory imprisonment
required by this subdivision shall not be imposed and shall state on the record its reasons for
finding good cause.

(1) If probation is granted upon conviction of a violation of subdivision (a), the conditions
of probation may include, consistent with the terms of probation imposed pursuant to Section
1203.097, in lieu of a fine, one or both of the following requirements:

(1) That the defendant make payments to a domestic violence shelter-based program, up
to a maximum of five thousand dollars ($5,000), pursuant to Section 1203.097.

(2) (A) That the defendant reimburse the victim for reasonable costs of counseling and
other reasonable expenses that the court finds are the direct result of the defendant’s offense.

(B) For any order to pay a fine, make payments to a domestic violence shelter-based
program, or pay restitution as a condition of probation under this subdivision, the court shall
make a determination of the defendant’s ability to pay. An order to make payments to a domestic
violence shelter-based program shall not be made if it would impair the ability of the defendant
to pay direct restitution to the victim or court-ordered child support. If the injury to a person who
is married or in a registered domestic partnership is caused in whole or in part by the criminal
acts of their spouse or domestic partner in violation of this section, the community property may
not be used to discharge the liability of the offending spouse or domestic partner for restitution to
the injured spouse or domestic partner, required by Section 1203.04, as operative on or before
August 2, 1995, or Section 1202.4, or to a shelter for costs with regard to the injured spouse or
domestic partner and dependents, required by this section, until all separate property of the
offending spouse or domestic partner is exhausted.

(1) Upon conviction under subdivision (a), the sentencing court shall also consider issuing
an order restraining the defendant from any contact with the victim, which may be valid for up to
10 years or, upon the victim’s request, permanently, as determined by the court. It is the intent of
the Legislature that the length of any restraining order be based upon the seriousness of the facts
before the court, the probability of future violations, and the safety of the victim and their
immediate family. This protective order may be issued by the court whether the defendant is
sentenced to state prison or county jail, or if imposition of sentence is suspended and the
defendant is placed on probation.

(K) If a peace officer makes an arrest for a violation of this section, the peace officer is
not required to inform the victim of their right to make a citizen’s arrest pursuant to subdivision
(b) of Section 836.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Los Angeles County Bar Association
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STATEMENT OF REASONS

The Problem: Following a defendant’s conviction for domestic violence under Penal Code
section 273.5, the sentencing court can issue a criminal protective order prohibiting the
defendant from having any contact with the victim for up to 10 years, in lieu of the victim having
to pursue a separate civil action for injunctive relief. However, in family court, where evidentiary
standards and burdens of proof are less stringent, a party can obtain a domestic violence
restraining order that can be made permanent. (See Fam. Code, 8§ 6345; Priscila N. v. Leonardo
G. (2017) 17 Cal.App.5th 1208.) At the request of the victim and if warranted by the factual
circumstances, a criminal court should have the ability to issue a permanent ‘no-contact’ order
following a defendant’s felony domestic violence conviction.

The Solution: This resolution would allow a sentencing court to issue a permanent order that
prohibits a defendant convicted for domestic violence under Section 273.5 from having any
future contact with the victim, at the victim’s request. This would resolve the discrepancy that
exists between the maximum duration of a criminal protective order that a sentencing court can
issue compared to a protective order issued by a family court under the Domestic Violence
Prevention Act.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-05-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 530.55, to read as follows:

8 530.55

(a) For purposes of this chapter, “person” means a natural person, living or deceased,
firm, association, organization, partnership, business trust, company, corporation, limited
liability company, or public entity, or any other legal entity.

(b) For purposes of this chapter, “personal identifying information” means any name,
address, telephone number, health insurance number, taxpayer identification number, school
identification number, state or federal driver’s license, or identification number, social security
number, place of employment, employee identification number, professional or occupational
number, mother’s maiden name, demand deposit account number, savings account number,
checking account number, PIN (personal identification number) or password, United States
Citizenship and Immigration Services-assigned number, government passport number, date of
birth, unique biometric data including fingerprint, facial scan identifiers, voiceprint, retina or iris
image, or other unique physical representation, unique electronic data including information
identification number assigned to the person, address or routing code, telecommunication
identifying information or access device, information contained in a birth or death certificate, or
credit card number of an individual person, computer-generated audio or visual likeness that is
virtually indistinguishable from the speech or appearance of a natural person, or an equivalent
form of identification.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Identity theft is one of the most prevalent and insidious forms of white-collar
crime, impacting millions of Americans and resulting in billions of dollars stolen each year. (See
Terrell, Identity Fraud Hit 42 Million People in 2021 (Apr. 7, 2022) AARP, available at
https://www.aarp.org/money/scams-fraud/info-2022/javelin-report.html.) The nonconsensual use
of another’s identity to commit crime is a violation of privacy, puts innocent persons in legal and
financial jeopardy, and can result in irreparable harm to one’s reputation and creditworthiness.
Under existing law, identity theft is prosecuted as a felony wobbler pursuant to Penal Code
section 530.5, and references Section 530.55 for what constitutes protected “personal identifying
information.” But the list of items does not include the most recognizable aspect of one’s identity
—what a person looks and sounds like. With technological advances in artificial intelligence, it
no longer takes a Hollywood studio to churn out a convincing “deepfake” that can make it appear
as though you did or said something that never actually happened. Online tools are now available
that can be trained with a single audio or video recording to replicate your speech patterns and
visual appearance and generate realistic deepfakes. (See Cox, Al-Generated Voice Firm Clamps
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Down After 4chan Makes Celebrity Voices for Abuse (Jan. 31, 2023) Vice, available at
https://www.vice.com/en/article/dy7mww/ai-voice-firm-4chan-celebrity-voices-emma-watson-
joe-rogan-elevenlabs; Pashaeva, Scammers Are Using Deepfake Videos Now (Sep. 13, 2021)
Slate, available at https://slate.com/technology/2021/09/deepfake-video-scams.html.) As the
technology continues to improve and become more accessible,, we can expect a significant
uptick in the use of audiovisual deepfakes by malicious actors to defraud businesses, manipulate
markets, and spread disinformation. (See Somers, Deepfakes, explained (Jul. 21, 2020) MIT,
available at https://mitsloan.mit.edu/ideas-made-to-matter/deepfakes-explained; Gow, The Scary
Truth Behind The FBI Warning: Deepfake Fraud Is Here And It’s Serious—We Are Not
Prepared For An Attack (May 2, 2021) Forbes, available at
https://www.forbes.com/sites/glenngow/2021/05/02/the-scary-truth-behind-the-fbi-warning-
deepfake-fraud-is-here-and-its-serious-we-are-not-prepared.)

The Solution: This resolution would add “computer-generated audio or visual likeness that is
virtually indistinguishable from the image or speech of a natural person” to the list of protected
categories of personal identifying information under subdivision (b) of Penal Code section
530.55.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

AB 602 (2019-2020) added a civil cause of action against a person who knowingly discloses
sexually explicit material involving an altered depiction of another without their consent.

AB 730 (2019-2020) added a civil cause of action for knowingly producing or distributing
superimposed images involving a political candidate with actual malice and without a disclaimer
that it is not authentic.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-06-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1201.3, to read as follows:

§1201.3

(a) Upon the conviction of a defendant for a sexual offense involving a minor victim or,
in the case of a minor appearing in juvenile court, if a petition is admitted or sustained for a
sexual offense involving a minor victim, the court is authorized to issue orders that would
prohibit the defendant or juvenile, for a period up to 10 years_ or, when requested by the victim or
the victim’s legal representative, permanently, from contacting, harassing, intimidating, or
threatening the victim or the victim’s family members or spouse.

(b) No order issued pursuant to this section shall be interpreted to apply to counsel acting
on behalf of the defendant or juvenile, or to investigators working on behalf of counsel, in an
action relating to a conviction, petition in juvenile court, or any civil action arising therefrom,
provided, however, that no counsel or investigator shall harass or threaten any person protected
by an order issued pursuant to subdivision (a).

(c) Notice of the intent to request an order pursuant to this section shall be given to
counsel for the defendant or juvenile by the prosecutor or the court at the time of conviction, or
disposition of the petition in juvenile court, and counsel shall have adequate time in which to
respond to the request before the order is made.

(d) A violation of an order issued pursuant to subdivision (a) is punishable as provided in
Section 166.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Following a defendant’s conviction for a sexual offense against a minor victim, the
sentencing court can issue an order prohibiting the defendant from harassing, intimidating, or
threatening the victim or the victim’s family members for up to 10 years, in lieu of the victim
having to file a separate civil action for injunctive relief. However, this does not include a ‘no-
contact’ order. (See People v. Scott (2012) 203 Cal.App.4th 1303, 1325.) By contrast, family
courts can make ‘no contact’ protective orders permanent in cases involving domestic violence.
(See Fam. Code, § 6345; Priscila N. v. Leonardo G. (2017) 17 Cal.App.5th 1208.) Given the
lasting trauma that can result from a sexual assault, particularly during one’s childhood, there is
no reason for there to be an arbitrary limit of 10 years or to disallow the issuance of a
straightforward ‘no-contact’ order.

The Solution: This resolution would permit a sentencing court to issue an order that prohibits a
defendant convicted of a sexual offense involving a minor from contacting the victim or the
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victim’s family. If requested by the victim or their legal representative, the court could also issue
a permanent order that does not expire, providing peace of mind.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-07-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1270, to read as follows:

§ 1270

(a) Any person who has been arrested for, or charged with, an offense other than a capital
offense may be released on his or her own recognizance by a court or magistrate who could
release a defendant from custody upon the defendant giving bail, including a defendant arrested
upon an out-of-county warrant. A defendant who is in custody and is arraigned on a complaint
alleging an offense which is a misdemeanor, and a defendant who appears before a court or
magistrate upon an out-of-county warrant arising out of a case involving only misdemeanors,
shall be entitled to an own recognizance release unless the court makes a finding on the record,
in accordance with Section 1275, that an own recognizance release will compromise public
safety or will not reasonably assure the appearance of the defendant as required. Public safety
shall be the primary consideration. If the court makes one of those findings, the court shall then
set bail and specify the conditions, if any, whereunder the defendant shall be released.

(b) Article 9 (commencing with Section 1318) shall apply to any person who is released
pursuant to this section.

(c) As used in this chapter, “safety” includes protection from physical or economic

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: When setting bail, the primary consideration for the court is the impact that the
defendant’s release would have on “safety.” “Public safety shall be the primary consideration.”
(Pen. Code, 88 1270, subd. (a); 1275, subd. (a)(1).) But judges in the same building can have
different views as to what “safety” means — whether it is limited to physical acts of violence, or
whether it can also be imperiled by a significant amount of fraud and theft. For example, in In re
Kowalczyk (2022) 85 Cal.App.5th 667, “[t]he court denied bail altogether and ordered petitioner
detained. Although the court indicated it was not worried for the safety of the victims of the
charged offenses, it emphasized protection of the public as the primary concern and viewed
petitioner’s property crimes as a significant public safety issue. The court observed that
petitioner was a chronic reoffender whose rap sheet documented 64 prior convictions and was
over 100 pages long. ... In mid-June 2021, petitioner again moved to reduce bail or for OR
release, contending that he posed no risk to specific victims or the public and that nonfinancial
terms could be used to secure his appearance. ... [T]he court (a different judicial officer than
those before) indicated she did not see a public safety issue in the case. Ultimately, the court
denied the motion and declined to disturb the no bail order due to the absence of changed
circumstances.” (Id. at 673-674.)
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The Solution: This resolution would clarify that “safety” includes protection from physical or
economic injury. Thus, a court could find that the release of a serial fraudster who goes after the
life savings of elderly retirees could have an impact on public safety.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-08-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1524, to read as follows:

§ 1524

(a) A search warrant may be issued upon any of the following grounds:

(1) When the property was stolen or embezzled.

(2) When the property or things were used as the means of committing a felony.

(3) When the property or things are in the possession of any person with the intent to use
them as a means of committing a public offense, or in the possession of another to whom that
person may have delivered them for the purpose of concealing them or preventing them from
being discovered.

(4) When the property or things to be seized consist of an item or constitute evidence that
tends to show a felony has been committed, or tends to show that a particular person has
committed a felony.

(5) When the property or things to be seized consist of evidence that tends to show that
sexual exploitation of a child, in violation of Section 311.3, or possession of matter depicting
sexual conduct of a person under 18 years of age, in violation of Section 311.11, has occurred or
IS occurring.

(6) When there is a warrant to arrest a person.

(7) When a provider of electronic communication service or remote computing service
has records or evidence, as specified in Section 1524.3, showing that property was stolen or
embezzled constituting a misdemeanor, or that property or things are in the possession of any
person with the intent to use them as a means of committing a misdemeanor public offense, or in
the possession of another to whom that person may have delivered them for the purpose of
concealing them or preventing their discovery.

(8) When the property or things to be seized include an item or evidence that tends to
show a violation of Section 3700.5 of the Labor Code, or tends to show that a particular person
has violated Section 3700.5 of the Labor Code.

(9) When the property or things to be seized include a firearm or other deadly weapon at
the scene of, or at the premises occupied or under the control of the person arrested in connection
with, a domestic violence incident involving a threat to human life or a physical assault as
provided in Section 18250. This section does not affect warrantless seizures otherwise authorized
by Section 18250.

(10) When the property or things to be seized include a firearm or other deadly weapon
that is owned by, or in the possession of, or in the custody or control of, a person described in
subdivision (a) of Section 8102 of the Welfare and Institutions Code.

(11) When the property or things to be seized include a firearm that is owned by, or in the
possession of, or in the custody or control of, a person who is subject to the prohibitions
regarding firearms pursuant to Section 6389 of the Family Code, if a prohibited firearm is
possessed, owned, in the custody of, or controlled by a person against whom a protective order
has been issued pursuant to Section 6218 of the Family Code, the person has been lawfully
served with that order, and the person has failed to relinquish the firearm as required by law.
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(12) When the information to be received from the use of a tracking device constitutes
evidence that tends to show that either a felony, a misdemeanor violation of the Fish and Game
Code, or a misdemeanor violation of the Public Resources Code has been committed or is being
committed, tends to show that a particular person has committed a felony, a misdemeanor
violation of the Fish and Game Code, or a misdemeanor violation of the Public Resources Code,
or is committing a felony, a misdemeanor violation of the Fish and Game Code, or a
misdemeanor violation of the Public Resources Code, or will assist in locating an individual who
has committed or is committing a felony, a misdemeanor violation of the Fish and Game Code,
or a misdemeanor violation of the Public Resources Code. A tracking device search warrant
issued pursuant to this paragraph shall be executed in a manner meeting the requirements
specified in subdivision (b) of Section 1534.

(13) When a sample of the blood of a person constitutes evidence that tends to show a
violation of Section 23140, 23152, or 23153 of the Vehicle Code and the person from whom the
sample is being sought has refused an officer’s request to submit to, or has failed to complete, a
blood test as required by Section 23612 of the Vehicle Code, and the sample will be drawn from
the person in a reasonable, medically approved manner. This paragraph is not intended to
abrogate a court’s mandate to determine the propriety of the issuance of a search warrant on a
case-by-case basis.

(14) Beginning January 1, 2016, the property or things to be seized are firearms or
ammunition or both that are owned by, in the possession of, or in the custody or control of a
person who is the subject of a gun violence restraining order that has been issued pursuant to
Division 3.2 (commencing with Section 18100) of Title 2 of Part 6, if a prohibited firearm or
ammunition or both is possessed, owned, in the custody of, or controlled by a person against
whom a gun violence restraining order has been issued, the person has been lawfully served with
that order, and the person has failed to relinquish the firearm as required by law.

(15) Beginning January 1, 2018, the property or things to be seized include a firearm that
is owned by, or in the possession of, or in the custody or control of, a person who is subject to
the prohibitions regarding firearms pursuant to Section 29800 or 29805, and the court has made a
finding pursuant to subdivision (c) of Section 29810 that the person has failed to relinquish the
firearm as required by law.

(16) When the property or things to be seized are controlled substances or a device,
contrivance, instrument, or paraphernalia used for unlawfully using or administering a controlled
substance pursuant to the authority described in Section 11472 of the Health and Safety Code.

(17) (A) When all of the following apply:

(i) A sample of the blood of a person constitutes evidence that tends to show a violation
of subdivision (b), (c), (d), (e), or (f) of Section 655 of the Harbors and Navigation Code.

(i) The person from whom the sample is being sought has refused an officer’s request to
submit to, or has failed to complete, a blood test as required by Section 655.1 of the Harbors and
Navigation Code.

(iii) The sample will be drawn from the person in a reasonable, medically approved
manner.

(B) This paragraph is not intended to abrogate a court’s mandate to determine the
propriety of the issuance of a search warrant on a case-by-case basis.

(18) When the property or things to be seized consists of evidence that tends to show that
a violation of paragraph (1), (2), or (3) of subdivision (j) of Section 647 has occurred or is
occurring.
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(19) (A) When the property or things to be seized are data, from a recording device
installed by the manufacturer of a motor vehicle, that constitutes evidence that tends to show the
commission of a felony or misdemeanor offense involving a motor vehicle, resulting in death or
serious bodily injury to any person. The data accessed by a warrant pursuant to this paragraph
shall not exceed the scope of the data that is directly related to the offense for which the warrant
IS issued.

(B) For the purposes of this paragraph, “recording device” has the same meaning as
defined in subdivision (b) of Section 9951 of the Vehicle Code. The scope of the data accessible
by a warrant issued pursuant to this paragraph shall be limited to the information described in
subdivision (b) of Section 9951 of the Vehicle Code.

(C) For the purposes of this paragraph, “serious bodily injury” has the same meaning as
defined in paragraph (4) of subdivision (f) of Section 243 of the Penal Code.

(20) When the property or things to be seized consists of evidence that tends to show that
a violation of Section 647.9 has occurred or is occurring. Evidence to be seized pursuant to this
paragraph shall be limited to evidence of a violation of Section 647.9 and shall not include
evidence of a violation of a departmental rule or guideline that is not a public offense under
California law.

(b) The property, things, person, or persons described in subdivision (a) may be taken on
the warrant from any place, or from any person in whose possession the property or things may
be.

(c) Notwithstanding subdivision (a) or (b), a search warrant shall not be issued for any
documentary evidence in the possession or under the control of any person who is a lawyer as
defined in Section 950 of the Evidence Code, a physician as defined in Section 990 of the
Evidence Code, a psychotherapist as defined in Section 1010 of the Evidence Code, or a member
of the clergy as defined in Section 1030 of the Evidence Code, and who is not reasonably
suspected of engaging or having engaged in criminal activity related to the documentary
evidence for which a warrant is requested unless the following procedure has been complied
with:

(1) At the time of the issuance of the warrant, the court shall appoint a special master in
accordance with subdivision (d) to accompany the person who will serve the warrant. Upon
service of the warrant, the special master shall inform the party served of the specific items being
sought and that the party shall have the opportunity to provide the items requested. If the party,
in the judgment of the special master, fails to provide the items requested, the special master
shall conduct a search for the items in the areas indicated in the search warrant.

(2) (A) If the party who has been served states that an item or items should not be
disclosed, they shall be sealed by the special master and taken to court for a hearing.

(B) At the hearing, the party searched shall be entitled to raise any issues that may be
raised pursuant to Section 1538.5 as well as a claim that the item or items are privileged, as
provided by law. The hearing shall be held in the superior court. The court shall provide
sufficient time for the parties to obtain counsel and make motions or present evidence. The
hearing shall be held within three days of the service of the warrant unless the court makes a
finding that the expedited hearing is impracticable. In that case, the matter shall be heard at the
earliest possible time.

(C) If an item or items are taken to court for a hearing, any limitations of time prescribed
in Chapter 2 (commencing with Section 799) of Title 3 of Part 2 shall be tolled from the time of
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the seizure until the final conclusion of the hearing, including any associated writ or appellate
proceedings.

(3) The warrant shall, whenever practicable, be served during normal business hours. In
addition, the warrant shall be served upon a party who appears to have possession or control of
the items sought. If, after reasonable efforts, the party serving the warrant is unable to locate the
person, the special master shall seal and return to the court, for determination by the court, any
item that appears to be privileged as provided by law.

(d) (1) As used in this section, a “special master” is an attorney who is a member in good
standing of the California State Bar and who has been selected from a list of qualified attorneys
that is maintained by the State Bar particularly for the purposes of conducting the searches
described in this section. These attorneys shall serve without compensation. A special master
shall be considered a public employee, and the governmental entity that caused the search
warrant to be issued shall be considered the employer of the special master and the applicable
public entity, for purposes of Division 3.6 (commencing with Section 810) of Title 1 of the
Government Code, relating to claims and actions against public entities and public employees. In
selecting the special master, the court shall make every reasonable effort to ensure that the
person selected has no relationship with any of the parties involved in the pending matter.
Information obtained by the special master shall be confidential and may not be divulged except
in direct response to inquiry by the court.

(2) In any case in which the magistrate determines that, after reasonable efforts have been
made to obtain a special master, a special master is not available and would not be available
within a reasonable period of time, the magistrate may direct the party seeking the order to
conduct the search in the manner described in this section in lieu of the special master.

(e) Any search conducted pursuant to this section by a special master may be conducted
in a manner that permits the party serving the warrant or that party’s designee to accompany the
special master as the special master conducts the search. However, that party or that party’s
designee may not participate in the search nor shall they examine any of the items being searched
by the special master except upon agreement of the party upon whom the warrant has been
served.

(F) As used in this section, “documentary evidence” includes, but is not limited to,
writings, documents, blueprints, drawings, photographs, computer printouts, microfilms, x-rays,
files, diagrams, ledgers, books, tapes, audio and video recordings, films, and papers of any type
or description.

(9) No warrant shall issue for any item or items described in Section 1070 of the
Evidence Code.

(h) No warrant shall issue for any item or items that pertain to an investigation into a
prohibited violation, as defined in Section 629.51.

(1) Notwithstanding any other law, no claim of attorney work product as described in
Chapter 4 (commencing with Section 2018.010) of Title 4 of Part 4 of the Code of Civil
Procedure shall be sustained where there is probable cause to believe that the lawyer is engaging
or has engaged in criminal activity related to the documentary evidence for which a warrant is
requested unless it is established at the hearing with respect to the documentary evidence seized
under the warrant that the services of the lawyer were not sought or obtained to enable or aid
anyone to commit or plan to commit a crime or a fraud.
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(J) Nothing in this section is intended to limit an attorney’s ability to request an in-camera
hearing pursuant to the holding of the Supreme Court of California in People v. Superior Court
(Laff) (2001) 25 Cal.4th 703.

(k) In addition to any other circumstance permitting a magistrate to issue a warrant for a
person or property in another county, when the property or things to be seized consist of any item
or constitute evidence that tends to show a violation of Section 530.5, the magistrate may issue a
warrant to search a person or property located in another county if the person whose identifying
information was taken or used resides in the same county as the issuing court.

(I) This section shall not be construed to create a cause of action against any foreign or
California corporation, its officers, employees, agents, or other specified persons for providing
location information.

(m) If directed to a business, the warrant shall be accompanied by an order requiring the
business to verify the authenticity of the information that it produces by providing an affidavit
that complies with the requirements set forth in Section 1561 of the Evidence Code. Admission
of that information into evidence shall be subject to Section 1562 of the Evidence Code.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Michael Fern, Eunice Kim, Stephen Wright, H. Thomas Watson, Carolin
Shining, Vicki Greene, Joanna Darvish, Natasha Khamashta, Kim Tran, Faith Nouri

STATEMENT OF REASONS

The Problem: Under existing law, a CalECPA search warrant on an electronic communications
service provider requires the service provider to include a custodial affidavit with the production
of responsive records. (See Pen. Code, 88§ 1546, subd. (d), (e), (j); 1546.1, subd. (d)(3).) This
allows the responsive records to be introduced as evidence, similar to a subpoena duces tecum.
(See Melendez-Diaz v. Massachusetts (2009) 557 U.S. 305, 322-333; People v. Perez (2011) 195
Cal.App.4th 801, 804.) But there is no provision for a regular business to include a custodial
affidavit for a regular search warrant under Penal Code section 1524. This means that the
prosecution, having served a business with a search warrant, must serve the business again with
an SDT for the exact same records, in order to obtain a custodial affidavit. This is wasteful and
duplicative.

The Solution: Instead of following up a search warrant on a business with a subpoena duces
tecum for the same exact records just to get a custodial affidavit, this resolution would amend
Section 1524 to require a custodial affidavit to be produced when a search warrant is directed at
a business, applying the same rule that exists for CalECPA warrants and SDTSs.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
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Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-09-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Penal Code section 4033, to read as follows:

8 4033

(a) The facility shall approve an attorney’s request to have a confidential call with the
inmate that they represent. The approved confidential call shall be at least 30 minutes once per
month, per inmate, per case, unless the inmate or attorney requests less time.

(b) For purposes of this section, “confidential call” means a telephone call between an
inmate and their attorney that both the inmate and attorney intend to be private.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: Unlike many other people, inmates cannot just pick up the phone, send an email,
or text message to reach their attorney confidentially. Only two main options exist at every jail,
and unless inmates want to waive confidentiality and privilege by calling their attorney on a
recorded line, they amount to sending attorney-client communication back to before Antonio
Meucci and Alexander Graham Bell created the telephone: (1) Attorney arranges a day and time
to visit, and (2) attorney and client write letters, mark them legal mail, and send them off through
our postal service, which works if the matters discussed are not urgent. Some jails provide a third
option, which is for the attorney to arrange a day and time with the jail to call and talk to the
inmate on an unrecorded line with nobody else within earshot. That is known as a “confidential
call,” and it works when the matter is urgent, and the attorney cannot make it to the jail.

The problem is many jails routinely deny confidential calls, refusing to factor in that the
attorney is far away, that the matter is urgent, or anything else. That takes away the ability of
inmate clients and their attorney to exercise their right and need to confidentially communicate in
a way that can be done quickly and without huge time and travel expenses. Not only does this
make representation by an attorney much harder, but the added cost makes finding representation
even harder; they already have trouble finding representation from anyone who lives or works
near them, let alone from someone further away, and this adds to that problem.

Although AB 3043 (2020-2021 Reg. Sess.) added a requirement identical to this for state
prisons, it does not apply to county jails.

The Solution: This resolution requires jails to allow for confidential calls between attorneys and
inmates when the attorney works greater than 75 radius miles from the prison, for at least 30
minutes once a month, unless the request is for less. This will enable inmates to exercise their
rights to confidential attorney-client communications better and remove an obstacle to finding
representation for inmates. This will hold county jails to the same requirement as state prisons.
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IMPACT STATEMENT
The impact of this resolution is uncertain.

CURRENT OR PRIOR RELATED LEGISLATION
AB 3043 (2020-2021 Reg. Sess.)

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 04-10-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to delete Health and Safety Code section 11351.5, and amend Health and Safety Code
sections 11351, 11353.6, 11370.2, 11370.4, 11372, 11372.5, 11380.7, 11470, 11470.4, 11488,
11591, 11591.5, and 11703, Penal Code sections 629.52, 999¢, 1174.4, 6243, 12022, and 29820,
Welfare and Institutions Code section 676, and Civil Code section 3486:

§ 11351

Except as otherwise provided in this division, every person who possesses for sale or
purchases for purposes of sale (1) any controlled substance specified in subdivision (b), (c), or
(e) of Section 11054, specified in paragraph (1) of subdivision (f) of Section 11054, specified in

paragraph (14), (15), or (20) of subdivision (d) of Section 11054, or specified in subdivision (b)
or (c) of Section 11055, or specified in subdivision (h) of Section 11056, or (2) any controlled
substance classified in Schedule 111, 1V, or V which is a narcotic drug, shall be punished by
imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for two, three, or
four years.

§ 11353.6

(a) This section shall be known, and may be cited, as the Juvenile Drug Trafficking and
Schoolyard Act of 1988.

(b) Any person 18 years of age or over who is convicted of a violation of Section
113515, 11352, or 11379.6, as those sections apply to paragraph (1) of subdivision (f) of Section
11054, or of Section 11351, 11352, or 11379.6, as those sections apply to paragraph (11) of
subdivision (c) of Section 11054, or of Section 11378, 11379, or 11379.6, as those sections apply
to paragraph (2) of subdivision (d) of Section 11055, or of a conspiracy to commit one of those
offenses, where the violation takes place upon the grounds of, or within 1,000 feet of, a public or
private elementary, vocational, junior high, or high school during hours that the school is open
for classes or school-related programs, or at any time when minors are using the facility where
the offense occurs, shall receive an additional punishment of three, four, or five years at the
court’s discretion.

(c) Any person 18 years of age or older who is convicted of a violation pursuant to
subdivision (b) which involves a minor who is at least four years younger than that person, as a
full and separately served enhancement to that provided in subdivision (b), shall be punished by
imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for three, four, or
five years at the court’s discretion.
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35 (d) The additional terms provided in this section shall not be imposed unless the
36  allegation is charged in the accusatory pleading and admitted or found to be true by the trier of
37 fact.

38 (e) The additional terms provided in this section shall be in addition to any other
39  punishment provided by law and shall not be limited by any other provision of law.
40 (F) Notwithstanding any other provision of law, the court may strike the additional

41  punishment for the enhancements provided in this section if it determines that there are

42  circumstances in mitigation of the additional punishment and states on the record its reasons for
43  striking the additional punishment.

44 (g) “Within 1,000 feet of a public or private elementary, vocational, junior high, or high
45  school” means any public area or business establishment where minors are legally permitted to
46  conduct business which is located within 1,000 feet of any public or private elementary,

47  vocational, junior high, or high school.

48
49  §11370.2
50 (a) Any person convicted of a violation of, or of a conspiracy to violate, Section 11351,

51  1335%5-or 11352 shall receive, in addition to any other punishment authorized by law,

52  including Section 667.5 of the Penal Code, a full, separate, and consecutive three-year term for
53  each prior felony conviction of, or for each prior felony conviction of conspiracy to violate,

54  Section 11380, whether or not the prior conviction resulted in a term of imprisonment.

55 (b) Any person convicted of a violation of, or of a conspiracy to violate, Section

56  11378.5, 11379.5, 11379.6, or 11383 shall receive, in addition to any other punishment

57  authorized by law, including Section 667.5 of the Penal Code, a full, separate, and consecutive
58  three-year term for each prior felony conviction of, or for each prior felony conviction of

59  conspiracy to violate, Section 11380, whether or not the prior conviction resulted in a term of
60  imprisonment.

61 (c) Any person convicted of a violation of, or of a conspiracy to violate, Section 11378
62  or 11379 with respect to any substance containing a controlled substance specified in paragraph
63 (1) or (2) of subdivision (d) of Section 11055 shall receive, in addition to any other punishment
64  authorized by law, including Section 667.5 of the Penal Code, a full, separate, and consecutive
65 three-year term for each prior felony conviction of, or for each prior felony conviction of

66  conspiracy to violate, Section 11380, whether or not the prior conviction resulted in a term of
67  imprisonment.

68 (d) The enhancements provided for in this section shall be pleaded and proven as
69  provided by law.
70 (e) The conspiracy enhancements provided for in this section shall not be imposed unless

71  the trier of fact finds that the defendant conspirator was substantially involved in the planning,
72 direction, execution, or financing of the underlying offense.

73 (F) Prior convictions from another jurisdiction qualify for use under this section pursuant
74 to Section 668.

75

76 8113704

77 (a) Any person convicted of a violation of, or of a conspiracy to violate, Section 11351,

78  1135%15-or 11352 with respect to a substance containing heroin, cocaine base as specified in
79  paragraph (1) of subdivision (f) of Section 11054, or cocaine as specified in paragraph (6) of
80  subdivision (b) of Section 11055 shall receive an additional term as follows:
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(1) Where the substance exceeds one kilogram by weight, the person shall receive an
additional term of three years.

(2) Where the substance exceeds four kilograms by weight, the person shall receive an
additional term of five years.

(3) Where the substance exceeds 10 kilograms by weight, the person shall receive an
additional term of 10 years.

(4) Where the substance exceeds 20 kilograms by weight, the person shall receive an
additional term of 15 years.

(5) Where the substance exceeds 40 kilograms by weight, the person shall receive an
additional term of 20 years.

(6) Where the substance exceeds 80 kilograms by weight, the person shall receive an
additional term of 25 years.

The conspiracy enhancements provided for in this subdivision shall not be imposed unless the
trier of fact finds that the defendant conspirator was substantially involved in the planning,
direction, execution, or financing of the underlying offense.

(b) Any person convicted of a violation of, or of conspiracy to violate, Section 11378,
11378.5, 11379, or 11379.5 with respect to a substance containing methamphetamine,
amphetamine, phencyclidine (PCP) and its analogs shall receive an additional term as follows:

(1) Where the substance exceeds one kilogram by weight, or 30 liters by liquid volume,
the person shall receive an additional term of three years.

(2) Where the substance exceeds four kilograms by weight, or 100 liters by liquid
volume, the person shall receive an additional term of five years.

(3) Where the substance exceeds 10 kilograms by weight, or 200 liters by liquid volume,
the person shall receive an additional term of 10 years.

(4) Where the substance exceeds 20 kilograms by weight, or 400 liters by liquid volume,
the person shall receive an additional term of 15 years.

In computing the quantities involved in this subdivision, plant or vegetable material seized shall
not be included.

The conspiracy enhancements provided for in this subdivision shall not be imposed unless the
trier of fact finds that the defendant conspirator was substantially involved in the planning,
direction, execution, or financing of the underlying offense.

(c) The additional terms provided in this section shall not be imposed unless the
allegation that the weight of the substance containing heroin, cocaine base as specified in
paragraph (1) of subdivision (f) of Section 11054, cocaine as specified in paragraph (6) of
subdivision (b) of Section 11055, methamphetamine, amphetamine, or phencyclidine (PCP) and
its analogs exceeds the amounts provided in this section is charged in the accusatory pleading
and admitted or found to be true by the trier of fact.

(d) The additional terms provided in this section shall be in addition to any other
punishment provided by law.

(e) Notwithstanding any other provision of law, the court may strike the additional
punishment for the enhancements provided in this section if it determines that there are
circumstances in mitigation of the additional punishment and states on the record its reasons for
striking the additional punishment.

§ 11372
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(@) In addition to the term of imprisonment provided by law for persons convicted of
violating Section 11350, 11351, 44354511352, 11353, 11355, 11359, 11360, or 11361, the trial
court may impose a fine not exceeding twenty thousand dollars ($20,000) for each offense. In no
event shall a fine be levied in lieu of or in substitution for the term of imprisonment provided by
law for any of these offenses.

(b) Any person receiving an additional term pursuant to paragraph (1) of subdivision (a)
of Section 11370.4, may, in addition, be fined by an amount not exceeding one million dollars
(%$1,000,000) for each offense.

(c) Any person receiving an additional term pursuant to paragraph (2) of subdivision (a)
of Section 11370.4, may, in addition, be fined by an amount not to exceed four million dollars
($4,000,000) for each offense.

(d) Any person receiving an additional term pursuant to paragraph (3) of subdivision (a)
of Section 11370.4, may, in addition, be fined by an amount not to exceed eight million dollars
($8,000,000) for each offense.

(e) The court shall make a finding, prior to the imposition of the fines authorized by
subdivisions (b) to (e), inclusive, that there is a reasonable expectation that the fine, or a
substantial portion thereof, could be collected within a reasonable period of time, taking into
consideration the defendant’s income, earning capacity, and financial resources.

§ 113725

(a) Every person who is convicted of a violation of Section 11350, 11351, 34351.5;
11352, 11355, 11358, 11359, 11361, 11363, 11364, 11368, 11375, 11377, 11378, 11378.5,
11379, 11379.5, 11379.6, 11380, 11380.5, 11382, 11383, 11390, 11391, or 11550 or subdivision
(@) or (c) of Section 11357, or subdivision (a) of Section 11360 of this code, or Section 4230 of
the Business and Professions Code shall pay a criminal laboratory analysis fee in the amount of
fifty dollars ($50) for each separate offense. The court shall increase the total fine necessary to
include this increment.
With respect to those offenses specified in this subdivision for which a fine is not authorized by
other provisions of law, the court shall, upon conviction, impose a fine in an amount not to
exceed fifty dollars ($50), which shall constitute the increment prescribed by this section and
which shall be in addition to any other penalty prescribed by law.

(b) The county treasurer shall maintain a criminalistics laboratories fund. The sum of fifty
dollars ($50) shall be deposited into the fund for every conviction under Section 11350, 11351,
11351511352, 11355, 11358, 11359, 11361, 11363, 11364, 11368, 11375, 11377, 11378,
11378.5, 11379, 11379.5, 11379.6, 11380, 11380.5, 11382, 11383, 11390, 11391, or 11550,
subdivision (a) or (c) of Section 11357, or subdivision (a) of Section 11360 of this code, or
Section 4230 of the Business and Professions Code, in addition to fines, forfeitures, and other
moneys which are transmitted by the courts to the county treasurer pursuant to Section 11502.
The deposits shall be made prior to any transfer pursuant to Section 11502. The county may
retain an amount of this money equal to its administrative cost incurred pursuant to this section.
Moneys in the criminalistics laboratories fund shall, except as otherwise provided in this section,
be used exclusively to fund (1) costs incurred by criminalistics laboratories providing
microscopic and chemical analyses for controlled substances, in connection with criminal
investigations conducted within both the incorporated or unincorporated portions of the county,
(2) the purchase and maintenance of equipment for use by these laboratories in performing the
analyses, and (3) for continuing education, training, and scientific development of forensic
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scientists regularly employed by these laboratories. Moneys in the criminalistics laboratory fund
shall be in addition to any allocations pursuant to existing law. As used in this section,
“criminalistics laboratory” means a laboratory operated by, or under contract with, a city, county,
or other public agency, including a criminalistics laboratory of the Department of Justice, (1)
which has not less than one regularly employed forensic scientist engaged in the analysis of
solid-dose controlled substances, and (2) which is registered as an analytical laboratory with the
Drug Enforcement Administration of the United States Department of Justice for the possession
of all scheduled controlled substances. In counties served by criminalistics laboratories of the
Department of Justice, amounts deposited in the criminalistics laboratories fund, after deduction
of appropriate and reasonable county overhead charges not to exceed 5 percent attributable to the
collection thereof, shall be paid by the county treasurer once a month to the Controller for
deposit into the state General Fund, and shall be excepted from the expenditure requirements
otherwise prescribed by this subdivision.

(c) The county treasurer shall, at the conclusion of each fiscal year, determine the amount
of any funds remaining in the special fund established pursuant to this section after expenditures
for that fiscal year have been made for the purposes herein specified. The board of supervisors
may, by resolution, assign the treasurer’s duty to determine the amount of remaining funds to the
auditor or another county officer. The county treasurer shall annually distribute those surplus
funds in accordance with the allocation scheme for distribution of fines and forfeitures set forth
in Section 11502.

§11380.7

(a) Notwithstanding any other provision of law, any person who is convicted of
trafficking in heroin, cocaine, cocaine base, methamphetamine, or phencyclidine (PCP), or of a
conspiracy to commit trafficking in heroin, cocaine, cocaine base, methamphetamine, or
phencyclidine (PCP), in addition to the punishment imposed for the conviction, shall be
imprisoned pursuant to subdivision (h) of Section 1170 of the Penal Code for an additional one
year if the violation occurred upon the grounds of, or within 1,000 feet of, a drug treatment
center, detoxification facility, or homeless shelter.

(b) (1) The additional punishment provided in this section shall not be imposed unless the
allegation is charged in the accusatory pleading and admitted by the defendant or found to be
true by the trier of fact.

(2) The additional punishment provided in this section shall not be imposed if any other
additional punishment is imposed pursuant to Section 11353.1, 11353.5, 11353.6, 11353.7, or
11380.1.

(c) Notwithstanding any other provision of law, the court may strike the additional
punishment provided for in this section if it determines that there are circumstances in mitigation
of the additional punishment and states on the record its reasons for striking the additional
punishment. In determining whether or not to strike the additional punishment, the court shall
consider the following factors and any relevant factors in aggravation or mitigation in Rules
4.421 and 4.423 of the California Rules of Court.

(1) The following factors indicate that the court should exercise its discretion to strike the
additional punishment unless these factors are outweighed by factors in aggravation:

(A) The defendant is homeless, or is in a homeless shelter or transitional housing.

(B) The defendant lacks resources for the necessities of life.

(C) The defendant is addicted to or dependent on controlled substances.
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(D) The defendant’s motive was merely to maintain a steady supply of drugs for personal
use.

(E) The defendant was recruited or exploited by a more culpable person to commit the
crime.

(2) The following factors indicate that the court should not exercise discretion to strike
the additional punishment unless these factors are outweighed by factors in mitigation:

(A) The defendant, in committing the crime, preyed on homeless persons, drug addicts or
substance abusers who were seeking treatment, shelter or transitional services.

(B) The defendant’s primary motive was monetary compensation.

(C) The defendant induced others, particularly homeless persons, drug addicts and
substance abusers, to become involved in trafficking.

(d) For the purposes of this section, the following terms have the following meanings:

(1) “Detoxification facility” means any premises, place, or building in which 24-hour
residential nonmedical services are provided to adults who are recovering from problems related
to alcohol, drug, or alcohol and drug misuse or abuse, and who need alcohol, drug, or alcohol
and drug recovery treatment or detoxification services.

(2) “Drug treatment program” or “drug treatment” has the same meaning set forth in
subdivision (b) of Section 1210 of the Penal Code.

(3) “Homeless shelter” includes, but is not limited to, emergency shelter housing, as well
as transitional housing, but does not include domestic violence shelters. “Emergency shelter
housing” is housing with minimal support services for homeless persons in which residency is
limited to six months or less and is not related to the person’s ability to pay. “Transitional
housing” means housing with supportive services, including self-sufficiency development
services, which is exclusively designed and targeted to help recently homeless persons find
permanent housing as soon as reasonably possible, limits residency to 24 months, and in which
rent and service fees are based on ability to pay.

(4) “Trafficking” means any of the unlawful activities specified in Sections 11351, 31351.5;
11352, 11353, 11354, 11378, 11379, 11379.6, and 11380. It does not include simple possession
or drug use.

§ 11470

The following are subject to forfeiture:

(a) All controlled substances which have been manufactured, distributed, dispensed, or
acquired in violation of this division.

(b) All raw materials, products, and equipment of any kind which are used, or intended
for use, in manufacturing, compounding, processing, delivering, importing, or exporting any
controlled substance in violation of this division.

(c) All property except real property or a boat, airplane, or any vehicle which is used, or
intended for use, as a container for property described in subdivision (a) or (b).

(d) All books, records, and research products and materials, including formulas,
microfilm, tapes, and data which are used, or intended for use, in violation of this division.

(e) The interest of any registered owner of a boat, airplane, or any vehicle other than an
implement of husbandry, as defined in Section 36000 of the Vehicle Code, which has been used
as an instrument to facilitate the manufacture of, or possession for sale or sale of 14.25 grams or
more of heroin, or a substance containing 14.25 grams or more of heroin, or 14.25 grams or more
of a substance containing heroin, or 28.5 grams or more of Schedule I controlled substances
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except cannabis, peyote, or psilocybin; 10 pounds dry weight or more of cannabis, peyote, or
psilocybin; or 28.5 grams or more of cocaine, as specified in paragraph (6) of subdivision (b) of
Section 11055, cocaine base as specified in paragraph (1) of subdivision (f) of Section 11054, or
methamphetamine; or a substance containing 28.5 grams or more of cocaine, as specified in
paragraph (6) of subdivision (b) of Section 11055, cocaine base as specified in paragraph (1) of
subdivision (f) of Section 11054, or methamphetamine; or 57 grams or more of a substance
containing cocaine, as specified in paragraph (6) of subdivision (b) of Section 11055, cocaine
base as specified in paragraph (1) of subdivision (f) of Section 11054, or methamphetamine; or
28.5 grams or more of Schedule 11 controlled substances. An interest in a vehicle which may be
lawfully driven on the highway with a class C, class M1, or class M2 license, as prescribed in
Section 12804.9 of the Vehicle Code, shall not be forfeited under this subdivision if there is a
community property interest in the vehicle by a person other than the defendant and the vehicle
is the sole class C, class M1, or class M2 vehicle available to the defendant’s immediate family.

() All moneys, negotiable instruments, securities, or other things of value furnished or
intended to be furnished by any person in exchange for a controlled substance, all proceeds
traceable to such an exchange, and all moneys, negotiable instruments, or securities used or
intended to be used to facilitate any violation of Section 11351, £3351.5,-11352, 11355, 11359,
11360, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380, 11382, or 11383 of this code, or
Section 182 of the Penal Code, or a felony violation of Section 11366.8 of this code, insofar as
the offense involves manufacture, sale, possession for sale, offer for sale, or offer to
manufacture, or conspiracy to commit at least one of those offenses, if the exchange, violation,
or other conduct which is the basis for the forfeiture occurred within five years of the seizure of
the property, or the filing of a petition under this chapter, or the issuance of an order of forfeiture
of the property, whichever comes first.

(9) The real property of any property owner who is convicted of violating Section 11366,
11366.5, or 11366.6 with respect to that property. However, property which is used as a family
residence or for other lawful purposes, or which is owned by two or more persons, one of whom
had no knowledge of its unlawful use, shall not be subject to forfeiture.

(h) (1) Subject to the requirements of Section 11488.5 and except as further limited by
this subdivision to protect innocent parties who claim a property interest acquired from a
defendant, all right, title, and interest in any personal property described in this section shall vest
in the state upon commission of the act giving rise to forfeiture under this chapter, if the state or
local governmental entity proves a violation of Section 11351, $1354.5,-11352, 11355, 11359,
11360, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380, 11382, or 11383 of this code, or
Section 182 of the Penal Code, or a felony violation of Section 11366.8 of this code, insofar as
the offense involves the manufacture, sale, possession for sale, offer for sale, offer to
manufacture, or conspiracy to commit at least one of those offenses, in accordance with the
burden of proof set forth in paragraph (1) of subdivision (i) of Section 11488.4 or, in the case of
cash or negotiable instruments in excess of twenty-five thousand dollars ($25,000), paragraph (4)
of subdivision (i) of Section 11488.4.

(2) The operation of the special vesting rule established by this subdivision shall be
limited to circumstances where its application will not defeat the claim of any person, including a
bona fide purchaser or encumbrancer who, pursuant to Section 11488.5, 11488.6, or 11489,
claims an interest in the property seized, notwithstanding that the interest in the property being
claimed was acquired from a defendant whose property interest would otherwise have been
subject to divestment pursuant to this subdivision.
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811470.4

The provisions of this chapter apply to any minor who has been found to be a person
described in Section 602 of the Welfare and Institutions Code because of a violation of Section
11351, 44351511352, 11355, 11366, 11366.5, 11366.6, 11378.5, 11379, 11379.5, 11379.6, or
11382.

§11488

(@) Any peace officer of this state, subsequent to making or attempting to make an arrest
for a violation of Section 11351, $1351.5,-11352, 11355, 11359, 11360, 11378, 11378.5, 11379,
11379.5, 11379.6, or 11382 of this code, or Section 182 of the Penal Code insofar as the offense
involves manufacture, sale, purchase for the purpose of sale, possession for sale or offer to
manufacture or sell, or conspiracy to commit one of those offenses, may seize any item subject to
forfeiture under subdivisions (a) to (f), inclusive, of Section 11470. The peace officer shall also
notify the Franchise Tax Board of a seizure where there is reasonable cause to believe that the
value of the seized property exceeds five thousand dollars ($5,000).

(b) Receipts for property seized pursuant to this section shall be delivered to any person
out of whose possession such property was seized, in accordance with Section 1412 of the Penal
Code. In the event property seized was not seized out of anyone’s possession, receipt for the
property shall be delivered to the individual in possession of the premises at which the property
was seized.

(c) There shall be a presumption affecting the burden of proof that the person to whom a
receipt for property was issued is the owner thereof. This presumption may, however, be rebutted
at the forfeiture hearing specified in Section 11488.5.

§ 11591

Every sheriff, chief of police, or the Commissioner of the California Highway Patrol,
upon the arrest for any of the controlled substance offenses described in Section 11350, 11351,
11351.5; 11352, 11353, 11353.5, 11353.7, 11354, 11355, 11358, 11359, 11360, 11361, 11363,
11366, 11366.5, 11366.6, 11368, 11370.1, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380,
11383, or 11550, or subdivision (a) of Section 11377, or Section 11364, insofar as that section
relates to paragraph (12) of subdivision (d) of Section 11054, of any school employee, shall,
provided that the sheriff, chief of police, or Commissioner of the California Highway Patrol
knows that the arrestee is a school employee, do one of the following:

(a) If the school employee is a teacher in any of the public schools of this state, the
sheriff, chief of police, or Commissioner of the California Highway Patrol shall immediately
notify by telephone the superintendent of schools of the school district employing the teacher and
shall immediately give written notice of the arrest to the Commission on Teacher Credentialing
and to the superintendent of schools in the county where the person is employed. Upon receipt of
the notice, the county superintendent of schools and the Commission on Teacher Credentialing
shall immediately notify the governing board of the school district employing the person.

(b) If the school employee is a nonteacher in any of the public schools of this state, the
sheriff, chief of police, or Commissioner of the California Highway Patrol shall immediately
notify by telephone the superintendent of schools of the school district employing the nonteacher
and shall immediately give written notice of the arrest to the governing board of the school
district employing the person.
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(c) If the school employee is a teacher in any private school of this state, the sheriff, chief
of police, or Commissioner of the California Highway Patrol shall immediately notify by
telephone the private school authority employing the teacher and shall immediately give written
notice of the arrest to the private school authority employing the teacher.

(d) If a person described in subdivision (a) was arrested for an offense defined in Section
11378, 11379, or 11380, this section shall only apply to offenses involving controlled substances
specified in paragraph (12) of subdivision (d) of Section 11054 and paragraph (2) of subdivision
(d) of Section 11055, and to analogs of these substances, as defined in Section 11401. If a person
described in subdivision (a) was arrested for an offense defined in Section 11379 or 11379.5, this
section does not apply if the arrest was for transporting, offering to transport, or attempting to
transport a controlled substance. This section does not apply to a person who was arrested for a
misdemeanor under Section 11360.

§ 11591.5

(a) Every sheriff or chief of police, upon the arrest for any of the controlled substance
offenses described in Section 11350, 11351, $4354-5,-11352, 11353, 11353.5, 11353.7, 11354,
11355, 11358, 11359, 11360, 11361, 11363, 11366, 11366.5, 11366.6, 11368, 11370.1, 11378,
11378.5, 11379, 11379.5, 11379.6, 11380, 11383, or 11550, or subdivision (a) of Section 11377,
or Section 11364, insofar as that section relates to paragraph (9) of subdivision (d) of Section
11054, of any teacher or instructor employed in any community college district shall
immediately notify by telephone the superintendent of the community college district employing
the teacher or instructor and shall immediately give written notice of the arrest to the Office of
the Chancellor of the California Community Colleges. Upon receipt of that notice, the district
superintendent shall immediately notify the governing board of the community college district
employing the person.

(b) If a person described in subdivision (a) was arrested for an offense defined in Section
11378, 11379, or 11380, this section shall only apply to offenses involving controlled substances
specified in paragraph (12) of subdivision (d) of Section 11054 and paragraph (2) of subdivision
(d) of Section 11055, and to analogs of these substances, as defined in Section 11401. If a person
described in subdivision (a) was arrested for an offense defined in Section 11379 or 11379.5, this
section does not apply if the arrest was for transporting, offering to transport, or attempting to
transport a controlled substance. This section does not apply to a person who was arrested for a
misdemeanor under Section 11360.

§ 11703

As used in this division:

(a) “Marketing of illegal controlled substances” means the possession for sale, sale, or
distribution of a specified illegal controlled substance, and shall include all aspects of making
such a controlled substance available, including, but not limited to, its manufacture.

(b) “Individual user of an illegal controlled substance” means the individual whose use of
a specified illegal controlled substance is the basis of an action brought under this division.

(c) “Level 1 offense” means the possession for sale of less than four ounces or the sale or
furnishing of less than one ounce of a specified illegal controlled substance, or the cultivation of
at least 25 plants but less than 50 plants, the furnishing of more than 28.5 grams, or the
possession for sale or sale of up to four pounds, of marijuana.
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(d) “Level 2 offense” means the possession for sale of four ounces or more but less than
eight ounces of, or the sale or furnishing of one ounce or more but less than two ounces of, a
specified illegal controlled substance, or the cultivation of at least 50 but less than 75 plants, the
possession for sale of four pounds or more but less than eight pounds, or the sale or furnishing of
more than one pound but less than five pounds, of marijuana.

(e) “Level 3 offense” means the possession for sale of eight ounces or more but less than
16 ounces of, or the sale or furnishing of two ounces or more but less than four ounces of, a
specified illegal controlled substance, or the cultivation of at least 75 but less than 100 plants, the
possession for sale of eight pounds or more but less than 16 pounds, or the sale or furnishing of
more than five pounds but less than 10 pounds, of marijuana.

() “Level 4 offense” means the possession for sale of 16 ounces or more of, or the sale or
furnishing of four ounces or more of, a specified illegal controlled substance, or the cultivation
of 100 plants or more of, the possession for sale of 16 pounds of, or the sale or furnishing of
more than 10 pounds of, marijuana.

(g) “Participate in the marketing of illegal controlled substances” means to transport,
import into this state, sell, possess with intent to sell, furnish, administer, or give away, or offer
to transport, import into this state, sell, furnish, administer, or give away a specified illegal
controlled substance. “Participate in the marketing of illegal controlled substances” shall include
the manufacturing of an illegal controlled substance, but shall not include the purchase or receipt
of an illegal controlled substance for personal use only.

(h) “Person” means an individual, governmental entity, corporation, firm, trust,
partnership, or incorporated or unincorporated association, existing under or authorized by the
laws of this state, another state, or a foreign country.

(1) “Period of illegal use” means, in relation to the individual user of an illegal controlled
substance, the time of the individual’s first illegal use of an illegal controlled substance to the
accrual of the cause of action.

(j) “Place of illegal activity” means, in relation to the individual user of an illegal
controlled substance, each county in which the individual illegally possesses or uses an illegal
controlled substance during the period of the individual’s use of an illegal controlled substance.

(k) “Place of participation” means, in relation to a defendant in an action brought under
this division, each county in which the person participates in the marketing of illegal controlled
substances during the period of the person’s participation in the marketing of illegal controlled
substances.

(1) “Specified illegal controlled substance” means cocaine, phencyclidine, heroin, or
methamphetamine and any other illegal controlled substance the manufacture, cultivation,
importation into this state, transportation, possession for sale, sale, furnishing, administering, or
giving away of which is a violation of Section 11351, £1354.5; 11352, 11358, 11359, 11360,
11378.5, 11379.5, or 11383.

8 629.52

(a) This section shall be known, and may be cited, as the Juvenile Drug Trafficking and
Schoolyard Act of 1988.

(b) Any person 18 years of age or over who is convicted of a violation of Section
11351.5,-11352, or 11379.6, as those sections apply to paragraph (1) of subdivision (f) of Section
11054, or of Section 11351, 11352, or 11379.6, as those sections apply to paragraph (11) of
subdivision (c) of Section 11054, or of Section 11378, 11379, or 11379.6, as those sections apply
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to paragraph (2) of subdivision (d) of Section 11055, or of a conspiracy to commit one of those
offenses, where the violation takes place upon the grounds of, or within 1,000 feet of, a public or
private elementary, vocational, junior high, or high school during hours that the school is open
for classes or school-related programs, or at any time when minors are using the facility where
the offense occurs, shall receive an additional punishment of three, four, or five years at the
court’s discretion.

(c) Any person 18 years of age or older who is convicted of a violation pursuant to
subdivision (b) which involves a minor who is at least four years younger than that person, as a
full and separately served enhancement to that provided in subdivision (b), shall be punished by
imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for three, four, or
five years at the court’s discretion.

(d) The additional terms provided in this section shall not be imposed unless the
allegation is charged in the accusatory pleading and admitted or found to be true by the trier of
fact.

(e) The additional terms provided in this section shall be in addition to any other
punishment provided by law and shall not be limited by any other provision of law.

() Notwithstanding any other provision of law, the court may strike the additional
punishment for the enhancements provided in this section if it determines that there are
circumstances in mitigation of the additional punishment and states on the record its reasons for
striking the additional punishment.

(g) “Within 1,000 feet of a public or private elementary, vocational, junior high, or high
school” means any public area or business establishment where minors are legally permitted to
conduct business which is located within 1,000 feet of any public or private elementary,
vocational, junior high, or high school.

§ 999

(@) An individual who is under arrest for the commission or attempted commission of one
or more of the felonies listed in paragraph (1) and who is either being prosecuted for three or
more separate offenses not arising out of the same transaction involving one or more of those
felonies, or has been convicted during the preceding 10 years for any felony listed in paragraph
(2) of this subdivision, or at least two convictions during the preceding 10 years for any felony
listed in paragraph (3) of this subdivision shall be the subject of career criminal prosecution
efforts.

(1) Murder, manslaughter, rape, sexual assault, child molestation, robbery, carjacking,
burglary, arson, receiving stolen property, grand theft, grand theft auto, lewd and lascivious
conduct upon a child, assault with a firearm, discharging a firearm into an inhabited structure or
vehicle, owning, possessing, or having custody or control of a firearm, as specified in
subdivision (a) or (b) of Section 29800, or any unlawful act relating to controlled substances in
violation of Section 11351, 11351.5; 11352, or 11378 of the Health and Safety Code.

(2) Robbery of the first degree, carjacking, burglary of the first degree, arson as defined
in Section 451, unlawfully causing a fire as defined in Section 452, forcible rape, sodomy or oral
copulation committed with force, lewd or lascivious conduct committed upon a child, kidnapping
as defined in Section 209 or 209.5, murder, or manslaughter.

(3) Grand theft, grand theft auto, receiving stolen property, robbery of the second degree,
burglary of the second degree, kidnapping as defined in Section 207, assault with a deadly
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weapon or instrument, or any unlawful act relating to controlled substances in violation of
Section 11351 or 11352 of the Health and Safety Code.

For purposes of this chapter, the 10-year periods specified in this section shall be exclusive of
any time which the arrested person has served in state prison.

(b) In applying the career criminal selection criteria set forth above, a district attorney
may elect to limit career criminal prosecution efforts to persons arrested for any one or more of
the felonies listed in subdivision (a) of this section if crime statistics demonstrate that the
incidence of one or more of these felonies presents a particularly serious problem in the county.

(c) In exercising the prosecutorial discretion granted by Section 999g, the district attorney
shall consider the character, background, and prior criminal background of the defendant, and the
number and the seriousness of the offenses currently charged against the defendant.

§1174.4

(a) Persons eligible for participation in this alternative sentencing program shall meet all
of the following criteria:

(1) Pregnant women with an established history of substance abuse, or pregnant or
parenting women with an established history of substance abuse who have one or more children
under six years old at the time of entry into the program. For women with children, at least one
eligible child shall reside with the mother in the facility.

(2) Never served a prior prison term for, nor been convicted in the present proceeding of,
committing or attempting to commit, any of the following offenses:

(A) Murder or voluntary manslaughter.

(B) Mayhem.

(C) Rape

(D) Kidnapping.

(E) Sodomy by force, violence, duress, menace, or fear of immediate and unlawful bodily
injury on the victim or another person.

(F) Oral copulation by force, violence, duress, menace, or fear of immediate and unlawful
bodily injury on the victim or another person.

(G) Lewd acts on a child under 14 years of age, as defined in Section 288.

(H) Any felony punishable by death or imprisonment in the state prison for life.

() Any felony in which the defendant inflicts great bodily injury on any person, other
than an accomplice, that has been charged and proved as provided for in Section 12022.53,
12022.7, or 12022.9, or any felony in which the defendant uses a firearm, as provided in Section
12022.5, 12022.53, or 12022.55, in which the use has been charged and proved.

(J) Robbery.

(K) Any robbery perpetrated in an inhabited dwelling house or trailer coach as defined in
the Vehicle Code, or in the inhabited portion of any other building, wherein it is charged and
proved that the defendant personally used a deadly or dangerous weapon, as provided in
subdivision (b) of Section 12022, in the commission of that robbery.

(L) Arson in violation of subdivision (a) of Section 451.

(M) Sexual penetration in violation of subdivision (a) of Section 289 if the act is
accomplished against the victim’s will by force, violence, duress, menace, or fear of immediate
and unlawful bodily injury on the victim or another person.

(N) Rape or sexual penetration in concert, in violation of Section 264.1.

(O) Continual sexual abuse of a child in violation of Section 288.5.
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(P) Assault with intent to commit mayhem, rape, sodomy, oral copulation, rape in concert
with another, lascivious acts upon a child, or sexual penetration.

(Q) Assault with a deadly weapon or with force likely to produce great bodily injury in
violation of subdivision (a) of Section 245.

(R) Any violent felony defined in Section 667.5.

(S) A violation of Section 12022.

(T) A violation of Section 18745.

(V) Burglary of the first degree.

(V) A violation of Section 11351, $1351.5,-11352, 11353, 11358, 11359, 11360, 11370.1,
11370.6, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380, or 11383 of the Health and Safety
Code.

(3) Has not been sentenced to state prison for a term exceeding 36 months.

(b) Prior to sentencing, if the court proposes to give consideration to a placement, the
court shall consider a written evaluation by the probation department, which shall include the
following:

(1) Whether the defendant is eligible for participation pursuant to this section.

(2) Whether participation by the defendant and her eligible children is deemed to be in
the best interests of the children.

(3) Whether the defendant is amenable to treatment for substance abuse and would
benefit from participation in the program.

(4) Whether the program is deemed to be in the best interests of an eligible child of the
defendant, as determined by a representative of the appropriate child welfare services agency of
the county if the child is a dependent child of the juvenile court pursuant to Section 300 of the
Welfare and Institutions Code.

(c) The district attorney shall make a recommendation to the court as to whether or not
the defendant would benefit from the program, which the court shall consider in making its
decision. If the court’s decision is without the concurrence of the district attorney, the court shall
specify its reasons in writing and enter them into the record.

(d) If the court determines that the defendant may benefit from participation in this
program, the court may impose a sentence of imprisonment pursuant to subdivision (h) of
Section 1170 with the recommendation that the defendant participate in the program pursuant to
this chapter. The court shall notify the department within 48 hours of imposition of this sentence.

(e) The Director of Corrections shall consider the court’s recommendation in making a
determination on the inmate’s placement in the program.

(F) Women accepted for the program by the Director of Corrections shall be delivered by
the county, pursuant to Section 12023, to the facility selected by the department. Before the
director accepts a woman for the program, the county shall provide to the director the necessary
information to determine her eligibility and appropriate placement status. Priority for services
and aftercare shall be given to inmates who are incarcerated in a county, or adjacent to a county,
in which a program facility is located.

(g) Prior to being admitted to the program, each participant shall voluntarily sign an
agreement specifying the terms and conditions of participation in the program.

(h) The department may refer inmates back to the sentencing court if the department
determines that an eligible inmate has not been recommended for the program. The department
shall refer the inmate to the court by an evaluative report so stating the department’s assessment
of eligibility, and requesting a recommendation by the court.
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(i) Women who successfully complete the program, including the minimum of one year
of transition services under intensive parole supervision, shall be discharged from parole.
Women who do not successfully complete the program shall be returned to imprisonment
pursuant to subdivision (h) of Section 1170 where they shall serve their original sentences. These
persons shall receive full credit against their original sentences for the time served in the
program, pursuant to Section 2933.

8 6243

Primary offender groups to be dealt with in the programs established by this chapter shall
be probation or parole violators who would otherwise be returned to jail or prison.
The following standards for selection shall apply:

(a) The Director of Corrections, or his or her designee, together with local parole
officials, shall select offenders committed to state prison for placement in not less than 50
percent of the program beds established by this chapter. Eligible offenders shall be parole
violators and felons committed to state prison who, after credit deduction for presentence
incarceration and pursuant to Section 2933, would otherwise have served an actual term of six
months or less in state prison. Offenders selected shall have a demonstrated history of alcohol or
controlled substances abuse, or both, but shall not include any of the following:

(1) Offenders convicted at anytime of a violent felony, as defined in subdivision (c) of
Section 667.5 whether in California or any other jurisdiction for an offense with the same
elements.

(2) Offenders who have lost work credits while currently in prison for an offense listed in
paragraph (1) of subdivision (a) of Section 2932, except for assault with a deadly weapon or a
caustic substance.

(3) Offenders currently convicted of burglary of an inhabited dwelling.

(4) Offenders convicted on two or more separate occasions of violations of Section
11351, $3351.5--11352, 11353, 11370.1, 11370.6, 11378.5, 11379, 11379.5, or 11379.6 of the
Health and Safety Code for selling or transporting for sale, manufacturing for sale, processing for
sale, importing for sale, or administering any controlled substance listed in these sections, or for
attempting to commit any of these offenses for those purposes and who has served at least one
term in prison for violating one of these sections.

(b) The maximum period of participation in a center program shall not exceed the
maximum period for which the offender could have been incarcerated in county jail or state
prison. Upon release from a center, a state offender shall be subject to the parole provisions of
Section 3000. Local offenders shall be subject to all conditions of probation, if probation was
imposed at the time of sentencing.

(c) The parole of an offender placed in a center following revocation of parole shall
remain revoked during the period of participation in a center.

(d) Individuals eligible for this program who are deemed unfit for participation by either
custodial or program staff at any time shall be transferred to a state prison or county facility to
which they would otherwise have been committed and shall serve their remaining sentence
minus the time served at the center.

(e) Except upon agreement between the county and the department, placement of state
offenders in a center is limited to parolees on parole in that county and new commitments
sentenced from that county.
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(F) The county shall select local offenders for placement in up to 50 percent of the
program beds established by this chapter. These offenders shall be persons convicted and
sentenced to county jail, whether or not as a condition of probation, and who have a
demonstrated history of abuse of alcohol or controlled substances, or both.

(g) State prisoners participating in these programs shall be eligible for work credit time
reductions under provisions applicable to state prisoners committed to state prison.

(h) Primary emphasis in this program shall be toward parole violators and persons
sentenced to prison or jail for short terms and for whom rehabilitation efforts should be provided.

(1) The department shall regularly notify the sheriff’s department and the probation
department of a participating county of offenders placed into the program or released from the
program established by this chapter. The county shall likewise regularly notify local parole
officials of persons placed into or released from its programs set up by this chapter.

The sheriff’s department, probation and parole officials, and the Board of Prison Terms shall be
permitted to recommend for or against placement of persons into these programs, as shall the
judiciary of the county.

(j) Facilities may not serve as housing or parole or probation offices for offenders not a
part of programs set up by this chapter.

§ 12022

(a) (1) Except as provided in subdivisions (c) and (d), a person who is armed with a
firearm in the commission of a felony or attempted felony shall be punished by an additional and
consecutive term of imprisonment pursuant to subdivision (h) of Section 1170 for one year,
unless the arming is an element of that offense. This additional term shall apply to a person who
is a principal in the commission of a felony or attempted felony if one or more of the principals
is armed with a firearm, whether or not the person is personally armed with a firearm.

(2) Except as provided in subdivision (c), and notwithstanding subdivision (d), if the
firearm is an assault weapon, as defined in Section 30510 or 30515, or a machinegun, as defined
in Section 16880, or a .50 BMG rifle, as defined in Section 30530, the additional and consecutive
term described in this subdivision shall be three years imprisonment pursuant to subdivision (h)
of Section 1170 whether or not the arming is an element of the offense of which the person was
convicted. The additional term provided in this paragraph shall apply to any person who is a
principal in the commission of a felony or attempted felony if one or more of the principals is
armed with an assault weapon, machinegun, or a .50 BMG rifle, whether or not the person is
personally armed with an assault weapon, machinegun, or a .50 BMG rifle.

(b) (1) A person who personally uses a deadly or dangerous weapon in the commission of
a felony or attempted felony shall be punished by an additional and consecutive term of
imprisonment in the state prison for one year, unless use of a deadly or dangerous weapon is an
element of that offense.

(2) If the person described in paragraph (1) has been convicted of carjacking or attempted
carjacking, the additional term shall be in the state prison for one, two, or three years.

(3) When a person is found to have personally used a deadly or dangerous weapon in the
commission of a felony or attempted felony as provided in this subdivision and the weapon is
owned by that person, the court shall order that the weapon be deemed a nuisance and disposed
of in the manner provided in Sections 18000 and 18005.

(c) Notwithstanding the enhancement set forth in subdivision (a), a person who is
personally armed with a firearm in the commission of a violation or attempted violation of
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Section 11351, $4351.5,-11352, 11366.5, 11366.6, 11378, 11378.5, 11379, 11379.5, or 11379.6
of the Health and Safety Code shall be punished by an additional and consecutive term of
imprisonment pursuant to subdivision (h) of Section 1170 for three, four, or five years.

(d) Notwithstanding the enhancement set forth in subdivision (a), a person who is not
personally armed with a firearm who, knowing that another principal is personally armed with a
firearm, is a principal in the commission of an offense or attempted offense specified in
subdivision (c), shall be punished by an additional and consecutive term of imprisonment
pursuant to subdivision (h) of Section 1170 for one, two, or three years.

(e) For purposes of imposing an enhancement under Section 1170.1, the enhancements
under this section shall count as a single enhancement.

(F) Notwithstanding any other provision of law, the court may strike the additional
punishment for the enhancements provided in subdivision (c) or (d) in an unusual case where the
interests of justice would best be served, if the court specifies on the record and enters into the
minutes the circumstances indicating that the interests of justice would best be served by that
disposition.

§ 29820

(a) This section applies to a person who satisfies both of the following requirements:

(1) The person meets one of the following:

(A) The person is alleged to have committed an offense listed in subdivision (b) of
Section 707 of the Welfare and Institutions Code.

(B) The person was convicted of violating Section 11351 er11351.5-of the Health and
Safety Code by possessing for sale, or Section 11352 of the Health and Safety Code by selling, a
substance containing 28.5 grams or more of cocaine as specified in paragraph (6) of subdivision
(b) of Section 11055 of, or cocaine base as specified in paragraph (1) of subdivision (f) of
Section 11054 of, the Health and Safety Code, or 57 grams or more of a substance containing at
least 5 grams of cocaine as specified in paragraph (6) of subdivision (b) of Section 11055 of, or
cocaine base as specified in paragraph (1) of subdivision (f) of Section 11054 of, the Health and
Safety Code.

(C) The person was convicted of violating Section 11378 of the Health and Safety Code
by possessing for sale, or Section 11379 of the Health and Safety Code by selling, a substance
containing 28.5 grams or more of methamphetamine or 57 grams or more of a substance
containing methamphetamine.

(D) The person was convicted of violating subdivision (a) of Section 11379.6 of the
Health and Safety Code, except those who manufacture phencyclidine, or who is convicted of an
act that is punishable under subdivision (b) of Section 11379.6 of the Health and Safety Code,
except those who offer to perform an act that aids in the manufacture of phencyclidine.

(E) Except as otherwise provided in Section 1203.07, the person was convicted of
violating Section 11353 or 11380 of the Health and Safety Code by using, soliciting, inducing,
encouraging, or intimidating a minor to manufacture, compound, or sell heroin, cocaine base as
specified in paragraph (1) of subdivision (f) of Section 11054 of the Health and Safety Code,
cocaine as specified in paragraph (6) of subdivision (b) of Section 11055 of the Health and
Safety Code, or methamphetamine.

(F) The person was convicted of violating Section 11379.6, 11382, or 11383 of the
Health and Safety Code with respect to methamphetamine, if the person has one or more prior
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convictions for a violation of Section 11378, 11379, 11379.6, 11380, 11382, or 11383 of the
Health and Safety Code with respect to methamphetamine.

(G) The person was alleged to have committed an offense enumerated in Section 29805
or an offense described in Section 25850, subdivision (a) of Section 25400, or subdivision (a) of
Section 26100.

(2) The person is subsequently adjudged a ward of the juvenile court within the meaning
of Section 602 of the Welfare and Institutions Code because the person committed an offense
listed in paragraph (1).

(b) A person described in subdivision (a) shall not own, or have in possession or under
custody or control, a firearm until the person is 30 years of age or older.

(c) A violation of this section shall be punishable by imprisonment in a county jail not
exceeding one year or in the state prison, by a fine not exceeding one thousand dollars ($1,000),
or by both that imprisonment and fine.

(d) The juvenile court, on forms prescribed by the Department of Justice, shall notify the
department of persons subject to this section. Notwithstanding any other law, the forms required
to be submitted to the department pursuant to this section may be used to determine eligibility to
acquire a firearm.

8676

(a) Unless requested by the minor concerning whom the petition has been filed and any
parent or guardian present, the public shall not be admitted to a juvenile court hearing. Nothing
in this section shall preclude the attendance of up to two family members of a prosecuting
witness for the support of that witness, as authorized by Section 868.5 of the Penal Code. The
judge or referee may nevertheless admit those persons he or she deems to have a direct and
legitimate interest in the particular case or the work of the court. However, except as provided in
subdivision (b), members of the public shall be admitted, on the same basis as they may be
admitted to trials in a court of criminal jurisdiction, to hearings concerning petitions filed
pursuant to Section 602 alleging that a minor is a person described in Section 602 by reason of
the violation of any one of the following offenses:

(1) Murder.

(2) Arson of an inhabited building.

(3) Robbery while armed with a dangerous or deadly weapon.

(4) Rape with force or violence, threat of great bodily harm, or when the person is
prevented from resisting due to being rendered unconscious by any intoxicating, anesthetizing, or
controlled substance, or when the victim is at the time incapable, because of a disability, of
giving consent, and this is known or reasonably should be known to the person committing the
offense.

(5) Sodomy by force, violence, duress, menace, threat of great bodily harm, or when the
person is prevented from resisting due to being rendered unconscious by any intoxicating,
anesthetizing, or controlled substance, or when the victim is at the time incapable, because of a
disability, of giving consent, and this is known or reasonably should be known to the person
committing the offense.

(6) Oral copulation by force, violence, duress, menace, threat of great bodily harm, or
when the person is prevented from resisting due to being rendered unconscious by any
intoxicating, anesthetizing, or controlled substance, or when the victim is at the time incapable,
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because of a disability, of giving consent, and this is known or reasonably should be known to
the person committing the offense.

(7) Any offense specified in subdivision (a) or (e) of Section 289 of the Penal Code.

(8) Kidnapping for ransom.

(9) Kidnapping for purpose of robbery.

(10) Kidnapping with bodily harm.

(11) Assault with intent to murder or attempted murder.

(12) Assault with a firearm or destructive device.

(13) Assault by any means of force likely to produce great bodily injury.

(14) Discharge of a firearm into an inhabited dwelling or occupied building.

(15) Any offense described in Section 1203.09 of the Penal Code.

(16) Any offense described in Section 12022.5 or 12022.53 of the Penal Code.

(17) Any felony offense in which a minor personally used a weapon described in any
provision listed in Section 16590 of the Penal Code.

(18) Burglary of an inhabited dwelling house or trailer coach, as defined in Section 635
of the Vehicle Code, or the inhabited portion of any other building, if the minor previously has
been adjudged a ward of the court by reason of the commission of any offense listed in this
section, including an offense listed in this paragraph.

(19) Any felony offense described in Section 136.1 or 137 of the Penal Code.

(20) Any offense as specified in Sections 11351, $1351.5; 11352, 11378, 11378.5, 11379,
and 11379.5 of the Health and Safety Code.

(21) Criminal street gang activity which constitutes a felony pursuant to Section 186.22
of the Penal Code.

(22) Manslaughter as specified in Section 192 of the Penal Code.

(23) Driveby shooting or discharge of a weapon from or at a motor vehicle as specified in
Sections 246, 247, and 26100 of the Penal Code.

(24) Any crime committed with an assault weapon, as defined in Section 30510 of the
Penal Code, including possession of an assault weapon as specified in Section 30605 of the Penal
Code.

(25) Carjacking, while armed with a dangerous or deadly weapon.

(26) Kidnapping, in violation of Section 209.5 of the Penal Code.

(27) Torture, as described in Sections 206 and 206.1 of the Penal Code.

(28) Aggravated mayhem, in violation of Section 205 of the Penal Code.

(b) Where the petition filed alleges that the minor is a person described in Section 602 by
reason of the commission of rape with force or violence or great bodily harm; sodomy by force,
violence, duress, menace, threat of great bodily harm, or when the person is prevented from
resisting by any intoxicating, anesthetizing, or controlled substance, or when the victim is at the
time incapable, because of mental disorder or developmental or physical disability, of giving
consent, and this is known or reasonably should be known to the person committing the offense;
oral copulation by force, violence, duress, menace, threat of great bodily harm, or when the
person is prevented from resisting by any intoxicating, anesthetizing, or controlled substance, or
when the victim is at the time incapable, because of mental disorder or developmental or
physical disability, of giving consent, and this is known or reasonably should be known to the
person committing the offense; any offense specified in Section 289 of the Penal Code, members
of the public shall not be admitted to the hearing in either of the following instances:
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(1) Upon a motion for a closed hearing by the district attorney, who shall make the
motion if so requested by the victim.

(2) During the victim’s testimony, if, at the time of the offense the victim was under 16
years of age.

(c) The name of a minor found to have committed one of the offenses listed in
subdivision (a) shall not be confidential, unless the court, for good cause, so orders. As used in
this subdivision, “good cause” shall be limited to protecting the personal safety of the minor, a
victim, or a member of the public. The court shall make a written finding, on the record,
explaining why good cause exists to make the name of the minor confidential.

(d) Notwithstanding Sections 827 and 828 and subject to subdivisions (e) and (), when a
petition is sustained for any offense listed in subdivision (a), the charging petition, the minutes of
the proceeding, and the orders of adjudication and disposition of the court that are contained in
the court file shall be available for public inspection. Nothing in this subdivision shall be
construed to authorize public access to any other documents in the court file.

(e) The probation officer or any party may petition the juvenile court to prohibit
disclosure to the public of any file or record. The juvenile court shall prohibit the disclosure if it
appears that the harm to the minor, victims, witnesses, or public from the public disclosure
outweighs the benefit of public knowledge. However, the court shall not prohibit disclosure for
the benefit of the minor unless the court makes a written finding that the reason for the
prohibition is to protect the safety of the minor.

(F) Nothing in this section shall be applied to limit the disclosure of information as
otherwise provided for by law.

(9) The juvenile court shall for each day that the court is in session, post in a conspicuous
place which is accessible to the general public, a written list of hearings that are open to the
general public pursuant to this section, the location of those hearings, and the time when the
hearings will be held.

8§ 3486

(a) To abate the nuisance caused by illegal conduct involving a controlled substance
purpose on real property, the city prosecutor or city attorney may file, in the name of the people,
an action for unlawful detainer against any person who is in violation of the nuisance or illegal
purpose provisions of subdivision 4 of Section 1161 of the Code of Civil Procedure, with respect
to that controlled substance purpose. In filing this action, which shall be based upon an arrest
report by a law enforcement agency, reporting an offense committed on the property and
documented by the observations of a police officer, the city prosecutor or city attorney shall use
the procedures set forth in Chapter 4 (commencing with Section 1159) of Title 3 of Part 3 of the
Code of Civil Procedure, except that in cases filed under this section, the following also shall
apply:

(2) (A) Prior to filing an action pursuant to this section, the city prosecutor or city
attorney shall give 30 calendar days’ written notice to the owner, requiring the owner to file an
action for the removal of the person who is in violation of the nuisance or illegal purpose
provisions of subdivision 4 of Section 1161 of the Code of Civil Procedure with respect to a
controlled substance purpose.

(B) This notice shall include sufficient documentation establishing a violation of the
nuisance or illegal purpose provisions of subdivision 4 of Section 1161 of the Code of Civil
Procedure and an advisement to the owner of the assignment provision contained in
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subparagraph (D). The notice shall be served upon the owner and the tenant in accordance with
subdivision (e).

(C) The notice to the tenant shall, in at least 14-point bold type, meet the following
requirements:

(i) The notice shall contain the following language:

“(Date)

(Name of tenant)

(Address of tenant)

Re: Civil Code Section 3486

Dear (name of tenant):

This letter is to inform you that an eviction action may soon be filed in court against you for
suspected drug activity. According to state law, Civil Code Section 3486 provides for eviction of
persons engaging in such conduct, as described below.

(Name of police department) records indicate that you, (name of arrestee), were arrested on
(date) for violations of (list violations) on (address of property).

A letter has been sent to the property owner(s) advising of your arrest and the requirements of
state law, as well as the landlord’s option to assign the unlawful detainer action to the (name of
city attorney or prosecutor’s office).

A list of legal assistance providers is provided below. Please note, this list is not exclusive and is
provided for your information only; the (name of city attorney or prosecutor’s office) does not
endorse or recommend any of the listed agencies.

Sincerely,

(Name of deputy city attorney or city prosecutor)

Deputy City (Attorney or Prosecutor)

Notice to Tenant: This notice is not a notice of eviction. You should call (name of the city
attorney or prosecutor pursuing the action) at (telephone number) or a legal assistance provider
to stop the eviction action if any of the following is applicable:

(1) You are not the person named in this notice.

(2) The person named in the notice does not live with you.

(3) The person named in the notice has permanently moved.

(4) You do not know the person named in the notice.

(5) You want to request that only the person involved in the nuisance be evicted, allowing
the other residents to stay.

(6) You have any other legal defense or legal reason to stop the eviction action.

A list of legal assistance providers is attached to this notice. Some provide free legal assistance if
you are eligible.”

(ii) The notice shall be provided to the tenant in English and, as translated, in all of the
languages identified in subdivision (a) of Section 1632 of the Civil Code.

(D) The owner shall, within 30 calendar days of the mailing of the written notice, either
provide the city prosecutor or city attorney with all relevant information pertaining to the
unlawful detainer case, or provide a written explanation setting forth any safety-related reasons
for noncompliance, and an assignment to the city prosecutor or city attorney of the right to bring
an unlawful detainer action against the tenant.

(E) The assignment shall be on a form provided by the city prosecutor or city attorney
and may contain a provision for costs of investigation, discovery, and reasonable attorney’s fees,
in an amount not to exceed six hundred dollars ($600). An owner shall only be required to pay
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the costs or fees upon acceptance of the assignment and the filing of the action for unlawful
detainer by the city prosecutor or city attorney.

(F) If the city prosecutor or city attorney accepts the assignment of the right of the owner
to bring the unlawful detainer action, the owner shall retain all other rights and duties, including
the handling of the tenant’s personal property, following issuance of the writ of possession and
its delivery to and execution by the appropriate agency.

(2) Upon the failure of the owner to file an action pursuant to this section, or to respond
to the city prosecutor or city attorney as provided in paragraph (1), or having filed an action, if
the owner fails to prosecute it diligently and in good faith, the city prosecutor or city attorney
may file and prosecute the action, and join the owner as a defendant in the action. This action
shall have precedence over any similar proceeding thereafter brought by the owner, or to one
previously brought by the owner and not prosecuted diligently and in good faith. Service of the
summons and complaint upon the defendant owner shall be in accordance with Sections 415.10,
415.20, 415.30, 415.40, and 415.50 of the Code of Civil Procedure.

(3) If a jury or court finds the defendant tenant guilty of unlawful detainer in a case filed
pursuant to paragraph (2), the city prosecutor or city attorney may be awarded costs, including
the costs of investigation and discovery and reasonable attorney’s fees. These costs shall be
assessed against the defendant owner, to whom notice was directed pursuant to paragraph (1),
and once an abstract of judgment is recorded, it shall constitute a lien on the subject real
property.

(4) This section does not prevent a local governing body from adopting and enforcing
laws, consistent with this article, relating to drug abatement. If local laws duplicate or
supplement this section, this section shall be construed as providing alternative remedies and not
preempting the field.

(5) This section does not prevent a tenant from receiving relief against a forfeiture of a
lease pursuant to Section 1179 of the Code of Civil Procedure.

(b) In any proceeding brought under this section, the court may, upon a showing of good
cause, issue a partial eviction ordering the removal of any person, including, but not limited to,
members of the tenant’s household if the court finds that the person has engaged in the activities
described in subdivision (a). Persons removed pursuant to this section may be permanently
barred from returning to or reentering any portion of the entire premises. The court may further
order as an express condition of the tenancy that the remaining tenants shall not give permission
to or invite any person who has been removed pursuant to this subdivision to return to or reenter
any portion of the entire premises.

(c) For the purposes of this section, “controlled substance purpose” means the
manufacture, cultivation, importation into the state, transportation, possession, possession for
sale, sale, furnishing, administering, or giving away, or providing a place to use or fortification
of a place involving, cocaine, phencyclidine, heroin, methamphetamine, or any other controlled
substance, in a violation of subdivision (a) of Section 11350, Section 11351, $135%.5-11352, or
11359, subdivision (a) of Section 11360, or Section 11366, 11366.6, 11377, 11378, 11378.5,
11379, 11379.5, 11379.6, or 11383 of the Health and Safety Code.

(d) Notwithstanding subdivision (b) of Section 68097.2 of the Government Code, a
public entity may waive all or part of the costs incurred in furnishing the testimony of a peace
officer in an unlawful detainer action brought pursuant to this section.

(e) The notice and documentation described in paragraph (1) of subdivision (a) shall be
given in writing and may be given either by personal delivery or by deposit in the United States
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mail in a sealed envelope, postage prepaid, addressed to the owner at the address known to the
public entity giving the notice, or as shown on the last equalized assessment roll, if not known.
Separate notice of not less than 30 calendar days and documentation shall be provided to the
tenant in accordance with this subdivision. Service by mail shall be deemed to be completed at
the time of deposit in the United States mail. Proof of giving the notice may be made by a
declaration signed under penalty of perjury by any employee of the public entity which shows
service in conformity with this section.

(F) In an unlawful detainer action filed pursuant to this section, the court shall make one
of the following orders:

(1) If the grounds for an eviction have not been established pursuant to this section, the
court shall dismiss, without prejudice, the unlawful detainer action.

(2) If the grounds for an eviction have been established pursuant to this section, the court
shall do either of the following:

(A) Order that the tenant and all occupants be immediately evicted from the property.

(B) Dismiss the unlawful detainer action with or without prejudice or stay execution of an
eviction order for a reasonable length of time if the tenant establishes by clear and convincing
evidence that the immediate eviction would pose an extreme hardship to the tenant and that this
hardship outweighs the health, safety, or welfare of the neighbors or surrounding community.
However, the court shall not find an extreme hardship solely on the basis of an economic
hardship or the financial inability of the tenant to pay for and secure other housing or lodging
accommodations.

(3) If the grounds for a partial eviction have been established pursuant to subdivision (b),
the court shall order that those persons be immediately removed and barred from the property,
but the court shall not order the tenancy be terminated.

(9) This section applies only in the County of Los Angeles to a court having jurisdiction
over unlawful detainer cases involving real property situated in the City of Los Angeles.

(h) This section shall become operative on January 1, 2014, only if the City of Los
Angeles has regularly reported to the California Research Bureau as required by this section as it
read during the period from January 1, 2010, to January 1, 2014, inclusive. For purposes of this
section, the City of Los Angeles shall be deemed to have complied with this reporting
requirement if the 2013 report to the Legislature by the California Research Bureau indicates that
the City of Los Angeles has regularly reported to the bureau.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Our statutes take up enough ink, space, and paper that we should do without
redundancies. Section 11351.5 provides the same statutory scheme and punishment as 11351, it
just lists one different drug while 11351 lists a few. 11351.5 can easily be combined with 11351

with no change in meaning.

The Solution: By listing the drug in 11351.5 in 11351, it removes an unnecessary section and
lines from our statutes. This also deletes every reference to 11351.5 in other statutes (which all
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mention 11351 already), which is not only good for consistency, but could free up a line here and
there. This should be eligible for the omnibus.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Much prior legislation on a substantive change, no prior legislation specifically to make the
statutes simpler.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 04-11-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 12022.7, to read as follows:

§ 12022.7

(a) Any person who personally inflicts great bodily injury on any person other than an
accomplice in the commission of a felony or attempted felony shall be punished by an additional
and consecutive term of imprisonment in the state prison for three years.

(b) Any person who personally inflicts great bodily injury on any person other than an
accomplice in the commission of a felony or attempted felony which causes the victim to
become comatose due to brain injury or to suffer paralysis of a permanent nature shall be
punished by an additional and consecutive term of imprisonment in the state prison for five
years. As used in this subdivision, “paralysis” means a major or complete loss of motor function
resulting from injury to the nervous system or to a muscular mechanism.

(c) Any person who personally inflicts great bodily injury on a person who is 70 years of
age or older, other than an accomplice, in the commission of a felony or attempted felony shall
be punished by an additional and consecutive term of imprisonment in the state prison for five
years.

(d) Any person who personally inflicts great bodily injury on a child under the age of five
years in the commission of a felony or attempted felony shall be punished by an additional and
consecutive term of imprisonment in the state prison for four, five, or six years.

(e) Any person who personally inflicts great bodily injury under circumstances involving
domestic violence in the commission of a felony or attempted felony shall be punished by an
additional and consecutive term of imprisonment in the state prison for three, four, or five years.
As used in this subdivision, “domestic violence” has the meaning provided in subdivision (b) of
Section 13700.

(f) As used in this section, “great bodily injury” means a significant or substantial
physical injury, including but not limited to impregnation as a result of a felony or attempted
felony offense requiring registration as a sex offender pursuant to Section 290.

(9) This section shall not apply to murder or manslaughter or a violation of Section 451
or 452. Subdivisions (a), (b), (c), and (d) shall not apply if infliction of great bodily injury is an
element of the offense.

(h) The court shall impose the additional terms of imprisonment under either subdivision
(@), (b), (c), or (d), but may not impose more than one of those terms for the same offense.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Women Lawyers Association of Los Angeles
STATEMENT OF REASONS

The Problem: Existing law recognizes that pregnancy caused by rape may sustain a finding that
the defendant personally inflicted great bodily injury. “Pregnancy can have one of three results --
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childbirth, abortion or miscarriage. Childbirth is an agonizing experience. An abortion by
whatever method used constitutes a severe intrusion into a woman's body. A miscarriage speaks
for itself.” (People v. Sargent (1978) 86 Cal.App.3d 148, 152.) However, Sargent left open the
argument that pregnancy is not a “great” bodily injury if the experience did not fall outside the
norm, or that the victim’s choice to have an abortion carried out by her doctor was not
“personally” inflicted by the defendant. (See People v. Cross (2008) 45 Cal.4th 58, 68-69.)
Arguing for a bright-line rule, Justice Corrigan stated, “Pregnancy is categorically different. By
its nature it will always impose on the victim a sufficient impact to meet the great bodily injury
standard. Pregnancy as an injury, a physical impact imposed by a crime, cannot be parsed out
along a continuum. A woman is either pregnant or she is not. ... Because the impact of any
pregnancy is so great, it is illogical to treat some pregnancies as trivial, or to suggest that juries
could, somehow, determine that any criminally imposed pregnancy can be considered minor.”
(Id. at 73 (conc. opn. of Corrigan, J).)

Until then, “[t]he present state of the law will require 13 year olds to continue to take the
stand and tearfully relive the end of their pregnancies. It will require defense attorneys to cross-
examine on the point, and judges and juries to try to decide how much pain is enough and just
how to go about trying to separate physical pain from emotional torment. It will make us all
accessories after the fact. ... To my mind, there is no adequate explanation for the continued
existence of a rule that requires a teenager to sit on the witness stand and convince us her
miscarriage was painful enough to qualify as great bodily injury. But as long as we keep writing
opinions that base a finding of great bodily injury upon the relative size of the victim vis-a-vis
the baby she delivered, or testimony about how painful the miscarriage was, or how her 19th
hour of labor felt, that is what we will have. We will perpetuate a heartless spectacle that is both
unseemly and unnecessary. Someone—»be it the Legislature or our Supreme Court—has to
address the unutterable cruelty of forcing the revictimization of these women. And the longer we
delay, the more suffering we force upon them.” (People v. Meneses (2011) 193 Cal.App.4th
1087, 1094-1095 (conc. opn. of Bedsworth, J.)

The Solution: This resolution would put an end to the heartless spectacle of re-traumatizing rape
victims who became pregnant as a result of sexual assault, by amending subdivision (f) of Penal
Code section 12022.7 to clarify that “great bodily injury” includes impregnation as a result of a
felony or an attempted felony offense requiring registration as a sex offender pursuant to Section
290.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

An early version of SB 459 (2019-2020) would have amended Penal Code section 12022.7 to
define “great bodily injury” to include impregnation as a result of sexual intercourse in violation
of any law.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-12-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to delete Penal Code Sections 190.1, 190.3, 190.5, 1217, 1218, 1219, 1227, 1227.5,
3600, 3602, 3603, 3604, 3604.1, 3604.3, 3605, and 3607; to amend Penal Code Sections 37, 128,
190.2, 219, and 4500; and to amend Military and Veterans Code Section 1672; to read as
follows:

8§37

(a) Treason against this state consists only in levying war against it, adhering to its
enemies, or giving them aid and comfort, and can be committed only by persons owing
allegiance to the state. The punishment of treason shall be death-or life imprisonment without
possibility of parole. The penalty shall be determined pursuant to Sections-1906-3-and-190.4.

(b) Upon a trial for treason, the defendant cannot be convicted unless upon the testimony
of two witnesses to the same overt act, or upon confession in open court; nor, except as provided
in Sections-196-3-and-190.4, can evidence be admitted of an overt act not expressly charged in
the indictment or information; nor can the defendant be convicted unless one or more overt acts
be expressly alleged therein.

8128

Every person who, by willful perjury or subornation of perjury procures the conviction
and execution of any innocent person, is punishable by death-e+life imprisonment without
possibility of parole. The penalty shall be determined pursuant to Sections-196-3-and-190.4.
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§190.2.

(a) The penalty for a defendant who is found guilty of murder in the first degree is-death
er-imprisonment in the state prison for life without the possibility of parole if one or more of the
following special circumstances has been found under Section 190.4 to be true:

(1) The murder was intentional and carried out for financial gain.

(2) The defendant was convicted previously of murder in the first or second degree. For
the purpose of this paragraph, an offense committed in another jurisdiction, which if committed
in California would be punishable as first or second degree murder, shall be deemed murder in
the first or second degree.

(3) The defendant, in this proceeding, has been convicted of more than one offense of
murder in the first or second degree.

(4) The murder was committed by means of a destructive device, bomb, or explosive
planted, hidden, or concealed in any place, area, dwelling, building, or structure, and the
defendant knew, or reasonably should have known, that his or her act or acts would create a great
risk of death to one or more human beings.

(5) The murder was committed for the purpose of avoiding or preventing a lawful arrest,
or perfecting or attempting to perfect, an escape from lawful custody.

(6) The murder was committed by means of a destructive device, bomb, or explosive that
the defendant mailed or delivered, attempted to mail or deliver, or caused to be mailed or
delivered, and the defendant knew, or reasonably should have known, that his or her act or acts
would create a great risk of death to one or more human beings.

(7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 830.12,
who, while engaged in the course of the performance of his or her duties, was intentionally
killed, and the defendant knew, or reasonably should have known, that the victim was a peace
officer engaged in the performance of his or her duties; or the victim was a peace officer, as
defined in the above-enumerated sections, or a former peace officer under any of those sections,
and was intentionally killed in retaliation for the performance of his or her official duties.

(8) The victim was a federal law enforcement officer or agent who, while engaged in the
course of the performance of his or her duties, was intentionally killed, and the defendant knew,
or reasonably should have known, that the victim was a federal law enforcement officer or agent
engaged in the performance of his or her duties; or the victim was a federal law enforcement
officer or agent, and was intentionally Kkilled in retaliation for the performance of his or her
official duties.

(9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in the
course of the performance of his or her duties, was intentionally killed, and the defendant knew,
or reasonably should have known, that the victim was a firefighter engaged in the performance of
his or her duties.

(10) The victim was a witness to a crime who was intentionally killed for the purpose of
preventing his or her testimony in any criminal or juvenile proceeding, and the killing was not
committed during the commission or attempted commission, of the crime to which he or she was
a witness; or the victim was a witness to a crime and was intentionally killed in retaliation for his
or her testimony in any criminal or juvenile proceeding. As used in this paragraph, “juvenile
proceeding” means a proceeding brought pursuant to Section 602 or 707 of the Welfare and
Institutions Code.
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(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or
assistant prosecutor of any local or state prosecutor’s office in this or any other state, or of a
federal prosecutor’s office, and the murder was intentionally carried out in retaliation for, or to
prevent the performance of, the victim’s official duties.

(12) The victim was a judge or former judge of any court of record in the local, state, or
federal system in this or any other state, and the murder was intentionally carried out in
retaliation for, or to prevent the performance of, the victim’s official duties.

(13) The victim was an elected or appointed official or former official of the federal
government, or of any local or state government of this or any other state, and the killing was
intentionally carried out in retaliation for, or to prevent the performance of, the victim’s official
duties.

(14) The murder was especially heinous, atrocious, or cruel, manifesting exceptional
depravity. As used in this section, the phrase “especially heinous, atrocious, or cruel, manifesting
exceptional depravity” means a conscienceless or pitiless crime that is unnecessarily torturous to
the victim.

(15) The defendant intentionally killed the victim by means of lying in wait.

(16) The victim was intentionally killed because of his or her race, color, religion,
nationality, or country of origin.

(17) The murder was committed while the defendant was engaged in, or was an
accomplice in, the commission of, attempted commission of, or the immediate flight after
committing, or attempting to commit, the following felonies:

(A) Robbery in violation of Section 211 or 212.5.

(B) Kidnapping in violation of Section 207, 209, or 209.5.

(C) Rape in violation of Section 261.

(D) Sodomy in violation of Section 286.

(E) The performance of a lewd or lascivious act upon the person of a child under the age
of 14 years in violation of Section 288.

(F) Oral copulation in violation of Section 287 or former Section 288a.

(G) Burglary in the first or second degree in violation of Section 460.

(H) Arson in violation of subdivision (b) of Section 451.

() Train wrecking in violation of Section 219.

(J) Mayhem in violation of Section 203.

(K) Rape by instrument in violation of Section 289.

(L) Carjacking, as defined in Section 215.

(M) To prove the special circumstances of kidnapping in subparagraph (B), or arson in
subparagraph (H), if there is specific intent to Kill, it is only required that there be proof of the
elements of those felonies. If so established, those two special circumstances are proven even if
the felony of kidnapping or arson is committed primarily or solely for the purpose of facilitating
the murder.

(18) The murder was intentional and involved the infliction of torture.

(19) The defendant intentionally killed the victim by the administration of poison.

(20) The victim was a juror in any court of record in the local, state, or federal system in
this or any other state, and the murder was intentionally carried out in retaliation for, or to
prevent the performance of, the victim’s official duties.

(21) The murder was intentional and perpetrated by means of discharging a firearm from
a motor vehicle, intentionally at another person or persons outside the vehicle with the intent to
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inflict death. For purposes of this paragraph, “motor vehicle” means any vehicle as defined in
Section 415 of the Vehicle Code.

(22) The defendant intentionally killed the victim while the defendant was an active
participant in a criminal street gang, as defined in subdivision (f) of Section 186.22, and the
murder was carried out to further the activities of the criminal street gang.

(b) Unless an intent to kill is specifically required under subdivision (a) for a special
circumstance enumerated therein, an actual killer, as to whom the special circumstance has been
found to be true under Section 190.4, need not have had any intent to kill at the time of the
commission of the offense which is the basis of the special circumstance in order to suffer death
or confinement in the state prison for life without the possibility of parole.

(c) Every person, not the actual killer, who, with the intent to kill, aids, abets, counsels,
commands, induces, solicits, requests, or assists any actor in the commission of murder in the
first degree shall be punished by death or imprisonment in the state prison for life without the
possibility of parole if one or more of the special circumstances enumerated in subdivision (a)
has been found to be true under Section 190.4.

(d) Notwithstanding subdivision (c), every person, not the actual killer, who, with
reckless indifference to human life and as a major participant, aids, abets, counsels, commands,
induces, solicits, requests, or assists in the commission of a felony enumerated in paragraph (17)
of subdivision (a) which results in the death of some person or persons, and who is found guilty
of murder in the first degree therefor, shall be punished by death or imprisonment in the state
prison for life without the possibility of parole if a special circumstance enumerated in paragraph
(17) of subdivision (a) has been found to be true under Section 190.4.

The penalty shall be determined as provided in this section and Sections 190.1;-190-3;
and 190.4; and-190-5.
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§190.4

(a) Whenever special circumstances as enumerated in Section 190.2 are alleged and the
trier of fact finds the defendant guilty of first degree murder, the trier of fact shall also make a
special finding on the truth of each alleged special circumstance. The determination of the truth
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of any or all of the special circumstances shall be made by the trier of fact on the evidence
presented at the trial or at the hearing held pursuant to Subdivision (b) of Section 190.1.

In case of a reasonable doubt as to whether a special circumstance is true, the defendant
is entitled to a finding that is not true. The trier of fact shall make a special finding that each
special circumstance charged is either true or not true. Whenever a special circumstance requires
proof of the commission or attempted commission of a crime, such crime shall be charged and
proved pursuant to the general law applying to the trial and conviction of the crime.

If the defendant was convicted by the court sitting without a jury, the trier of fact shall be
a jury unless a jury is waived by the defendant and by the people, in which case the trier of fact
shall be the court. If the defendant was convicted by a plea of guilty, the trier of fact shall be a

In any case in which the defendant has been found guilty by a jury, and the jury has been
unable to reach an unanimous verdict that one or more of the special circumstances charged are
true, and does not reach a unanimous verdict that all the special circumstances charged are not
true, the court shall dismiss the jury and shall order a new jury impaneled to try the issues, but
the issue of guilt shall not be tried by such jury, nor shall such jury retry the issue of the truth of
any of the special circumstances which were found by an unanimous verdict of the previous jury
to be untrue. If such new jury is unable to reach the unanimous verdict that one or more of the
special circumstances it is trying are true, the court shall dismiss the jury and in the court’s
discretion shall either order a new jury impaneled to try the issues the previous jury was unable
to reach the unanimous verdict on, or impose a punishment of confinement in state prison for a
term of 25 years.
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§219

Every person who unlawfully throws out a switch, removes a rail, or places any
obstruction on any railroad with the intention of derailing any passenger, freight or other train,
car or engine and thus derails the same, or who unlawfully places any dynamite or other
explosive material or any other obstruction upon or near the track of any railroad with the
intention of blowing up or derailing any such train, car or engine and thus blows up or derails the
same, or who unlawfully sets fire to any railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such train, car or engine, and thus wrecks the
same, is guilty of a felony and punishable with death-or imprisonment in the state prison for life
without possibility of parole in cases where any person suffers death as a proximate result
thereof, or imprisonment in the state prison for life with the possibility of parole, in cases where
no person suffers death as a proximate result thereof. The penalty shall be determined pursuant to
Sections-196-3-and-190.4.

§ 1213

(a) When a probationary order or a judgment;-etherthan-of-death; has been pronounced, a
copy of the entry of that portion of the probationary order ordering the defendant confined in a
city or county jail as a condition of probation, or a copy of the entry of the judgment, or, if the
judgment is for imprisonment in the state prison or imprisonment pursuant to subdivision (h) of
Section 1170, either a copy of the minute order or an abstract of the judgment as provided in
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Section 1213.5, certified by the clerk of the court, and a Criminal Investigation and Identification
(CII) number shall be forthwith furnished to the officer whose duty it is to execute the
probationary order or judgment, and no other warrant or authority is necessary to justify or
require its execution.

(b) If a copy of the minute order is used as the commitment document, the first page or
pages shall be identical in form and content to that prescribed by the Judicial Council for an
abstract of judgment, and other matters as appropriate may be added thereafter.

04-12-2023 Page 8 of 13



357
358
359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398
399
400
401

04-12-2023 Page 9 of 13



402
403
404
405
406
407
408
409
410
411
412
413
414
415
416
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443
444
445
446
447

04-12-2023 Page 10 of 13



448
449
450
451
452
453
454
455
456
457
458
459
460
461
462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493

4500

Every person while undergoing a life sentence, who is sentenced to state prison within
this state, and who, with malice aforethought, commits an assault upon the person of another
with a deadly weapon or instrument, or by any means of force likely to produce great bodily
injury is punishable with death-or life imprisonment without possibility of parole. The penalty
shall be determined pursuant to the provisions of Sections-196-3-and-190.4; however, in cases in
which the person subjected to such assault does not die within a year and a day after such assault
as a proximate result thereof, the punishment shall be imprisonment in the state prison for life
without the possibility of parole for nine years.

For the purpose of computing the days elapsed between the commission of the assault
and the death of the person assaulted, the whole of the day on which the assault was committed
shall be counted as the first day.

Nothing in this section shall be construed to prohibit the application of this section when
the assault was committed outside the walls of any prison if the person committing the assault
was undergoing a life sentence and was serving a sentence to a state prison at the time of the
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commission of the assault and was not on parole, on probation, or released on bail pending an
appeal.

81672

Any person who is guilty of violating Section 1670 or 1671 is punishable as follows:

(a) If the act or failure to act causes the death of any person, a person violating this
section is punishable by death-or imprisonment in the state prison for life without possibility of
parole. The penalty shall be determined pursuant to the provisions of Sections-196-3-and-190.4 of
the Penal Code. If the act or failure to act causes great bodily injury to any person, a person
violating this section is punishable by life imprisonment without possibility of parole.

(b) If the act or failure to act does not cause the death of, or great bodily injury to, any
person, the person violating this section is punishable by imprisonment pursuant to subdivision
(h) of Section 1170 of the Penal Code for two, four, or six years, by a fine of not more than ten
thousand dollars ($10,000), or by both that imprisonment and fine. However, if a person so acts
or so fails to act with the intent to hinder, delay, or interfere with the preparation of the United
States or of any state for defense or for war, or with the prosecution of war by the United States,
or with the rendering of assistance by the United States to any other nation in connection with
that nation’s defense, the person is punishable by a fine of not more than ten thousand dollars
($10,000), imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for three,
five, or seven years, or by both that fine and imprisonment.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: David Michael Bigeleisen, Catherine Rucker, Mary Vail, Mark Harvis,
Natasha Khamashta, Jeffrey Hayden, Frank Leidman, J. Kevin Allen, Nick Stewart-Oaten,
Ciaran O’Sullivan, and James Brosnahan

STATEMENT OF REASONS

The Problem: Current law allows persons convicted of certain specified crimes to be executed at
the hands of the law. In 2019, Governor Gavin Newsom issued Executive Order N-09-19 to
suspend the death penalty while he is in office. Furthermore, in May 2021, the Committee on
Revision of the Penal Code recommended: “Repealing the death penalty is a critical step towards
creating a fair and equitable justice system for all in California, as the ultimate punishment is
plagued by legal, racial, bureaucratic, financial, geographic, and more problems that have proven
intractable.” (See Committee on the Revision of the Penal Code, Memorandum 2021-07, Capital
Punishment: Updates on Possible Recommendations (May 5, 2021).) Furthermore, although
California voters approved Proposition No. 17 in 1972, which set forth that statutes that were in
effect at the time about the death penalty were subject to “legislative amendment or repeal by
statute, initiative, or referendum.”

The Solution: This Resolution will eliminate State sponsored murder by amending the Penal
Code and the Military and Veterans Code to delete all of their provisions to facilitate the death
penalty.

IMPACT STATEMENT
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This resolution may require additional statutory changes.

CURRENT OR PRIOR RELATED LEGISLATION

AB 256 (Kalra, 2021-2022) applies the California Racial justice Act of 2020 (CRJA), to prohibit
the state from seeking or obtaining a conviction or sentence on the basis of race, ethnicity, or
national origin — retroactively. AB 256 amended Penal Code Section 745, effective January 1,
2023. SB 300 (Cortese, 2021-2022), would have repealed the felony-murder special
circumstance requiring punishment by death or imprisonment for life without the possibility of
parole (LWOP) for a person convicted of first degree murder who is not the actual killer and did
not intend to kill. SB 300 died in the Senate. See also Proposition 62 (2016), to abolish the
death penalty (which was not approved); Proposition 66 (2016) to change procedures governing
California state court challenges to capital punishment in California (which was approved); CA
Constitution art I, Section 27 (which states: “All statutes of this State in effect on February 17,
1972, requiring, authorizing, imposing, or relating to the death penalty are in full force and
effect, subject to legislative amendment or repeal by statute, initiative, or referendum. The death
penalty provided for under those statutes shall not be deemed to be, or to constitute the infliction
of cruel or unusual punishments with the meaning of Article 1, Section 6 nor shall such
punishment for such offenses be deemed to contravene any other provision of this constitution.”
Sec. 27 added Nov. 7, 1972, by Prop. No. 17. Initiative measure. See also CCBA Resolution 06-
03-2009 and California Department of Corrections and Rehabilitation, “History of Capital
Punishment in California,” available at: https://www.cdcr.ca.gov/capital-punishment/history/

AUTHOR AND/OR PERMANENT CONTACT:
David Michael Bigeleisen, SBN 68681, david@bigeleisenlaw.com, 415-957-1717

RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen
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RESOLUTION 05-01-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Education Code section 44929.21, to read as follows:

§ 44929.21

(a) Every employee of a school district of any type or class having an average daily
attendance of 250 or more who, after having been employed by the district for three complete
consecutive school years in a position or positions requiring certification qualifications, is
reelected for the next succeeding school year to a position requiring certification qualifications
shall, at the commencement of the succeeding school year be classified as and become a
permanent employee of the district.

This subdivision shall apply only to probationary employees whose probationary period
commenced prior to the 1983-84 fiscal year.

(b) Every employee of a school district of any type or class having an average daily
attendance of 250 or more who, after having been employed by the district for two complete
consecutive school years in a position or positions requiring certification qualifications, is
reelected for the next succeeding school year to a position requiring certification qualifications
shall, at the commencement of the succeeding school year be classified as and become a
permanent employee of the district.

The governing board shall notify the employee, on or before March 15 of the employee’s
second complete consecutive school year of employment by the district in a position or positions
requiring certification qualifications, of the decision to reelect or not reelect the employee for the
next succeeding school year to the position. In the event that the governing board does not give
notice pursuant to this section on or before March 15, the employee shall be deemed reelected
for the next succeeding school year.

This subdivision shall apply only to probationary employees whose probationary period
commenced during the 1983-84 fiscal year or any fiscal year thereafter.

(c) Every employee who has been classified as and become a permanent employee of a
district under this section may, upon agreement between the employee and another district, be
classified as and become a permanent employee of the other district immediately upon hiring.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: Current law provides public school teachers receive tenure, or permanent
employee status, upon having taught two consecutive years within a school district and are
retained for a third year (or three years retained for a fourth year for those who taught before
1983-1984). This status protects teachers from getting fired for arbitrary reasons and without a
hearing. Many different opinions on tenure exist, but everyone should agree it should not keep
teachers stuck in the current district for fear of their job being at the mercy of a principal again, a
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la how rent controls and Prop. 13 can keep people stuck in their current homes because they
cannot afford the reset to market value. Furthermore, districts do not need to be as
accommodating to teachers knowing they cannot just go to another district with the same
protections, and it prevents schools from attracting high-caliber teachers.

Many reasons exist for why a teacher would want to move districts: a fresh start at a brand new
school, working closer to home, moving closer to family, a charter school they are likely a good
fit at, and more. Such a move now means risking their livelihoods. When in probationary status,
teachers can get fired for any number of reasons, including personal animosity or a bad budget
year.

The Solution: This proposal enables teachers to retain their tenure if they move districts, if the
new district agrees. That will enable teaches to move to a district that makes more sense for
them, force districts to be more accommodating to teachers, and better enable schools to attract
experienced teachers

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 05-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Education Code section 32282.6, as follows:

§ 32282.6

(a) Each local school board or committee shall adopt written policies for the
establishment of threat assessment teams, including the assessment of and intervention with
individuals whose behavior may pose a threat to the safety of school staff or students consistent
with the model policies developed by the school safety committee. The policies shall include
procedures for referrals to community services or healthcare providers for evaluation or
treatment when appropriate.

(b) The superintendent of each school district shall establish a district committee charged
with oversight of the threat assessment teams operating within the district, which may be an
existing committee established by the district. The committee shall include individuals with
expertise in guidance, counseling, school administration, mental health, and law enforcement.

(c) Each district superintendent shall establish, for each school, a threat assessment team
that shall include persons with expertise in guidance, counseling, school administration, mental
health, and law enforcement. Threat assessment teams may be established to serve schools as
determined by the district superintendent. Each team shall:

(1) Provide guidance to students, faculty, and staff regarding recognition of threatening or
aberrant behavior that may represent a threat to the community, school, or self;

(2) Identify members of the school community to whom threatening behavior should be

reported; and
(3) Implement policies adopted by the local school board or committee pursuant to

subsection (a).

(d) Upon preliminary determination that a student poses a threat of violence or physical
harm to self or others, a threat assessment team shall immediately report its determination to the
district superintendent or designee. The building administrator or designee may, if appropriate,
attempt to notify the student’s parent or legal guardian. Nothing in this subsection shall preclude
school district personnel from acting immediately to address an imminent threat.

(e) No member of a threat assessment team shall disclose any information obtained
pursuant to this section or otherwise use any record of an individual beyond the purpose for
which the disclosure was made to the threat assessment team.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS
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The Problem: California has School Safety Plans, except it does not have a requirement for in-
school threat assessment teams. They help identify students who present a risk of committing
violence, and get them the help they require at the earliest warning. Students, teachers, and other
school staff members get to share concerns that another might be at a serious risk of harming
oneself or others, and multidisciplinary teams of school staff assess the threat and design
interventions to prevent violence. Other states, such as Washington, Texas, Kentucky, Ohio,
Pennsylvania, Virginia, Florida, Maryland, and Rhode Island, have adopted this program or
similar.

According to the Department of Homeland Security, detecting and addressing behavioral
red flags is more effective than any physical security measure
(https://www.cisa.gov/sites/default/files/publications/K12-School-Security-Guide-2nd-Edition-

508.pdf, page 8).

The Solution: This resolution requires school districts to establish in-school threat assessment
teams, ensuring every school has this valuable resource to prevent violence at school.

IMPACT STATEMENT
The impact of this resolution is uncertain.

CURRENT OR PRIOR RELATED LEGISLATION
AB 1747 (2018).

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 05-03-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Education Code section 67387, to read as follows:

§ 67387

(a) Before July 1, 2025, all California Community College campuses, California State
University campuses, and University of California campuses shall identify all on-campus student
housing entry doors on the ground-level that do not include keyed or card-keyed entry locks.

(b) By July 1, 2029, all California Community College campuses, California State
University campuses, and University of California campuses shall replace all identified entry
doors on the ground-level that do not include keyed or card-keyed entry locks with entry doors
that do include keyed or card-keyed entry locks.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: My daughter is a student at the Sonoma State University, in Rohnert Park,
California. In August 2022, she moved into an on-campus apartment. We noticed that the
apartment had two entry and exit doors. The primary door had a lock, which required a card-key
for entry. However, the secondary door was a sliding-glass door. Apparently, the sliding glass
door had been installed as a fire safety exit. Unfortunately, my daughter’s apartment-mates
decided to leave the sliding-glass door unlocked most of the time so that it would be easier for
themselves and their guests to come and go throughout the day without using keys, and they
rarely used the secure front door. In February 2023, the apartment-mates affirmed their decision
to leave the sliding-glass door unlocked by updating their written “apartment agreement.” As a
result, my daughter decided to move to a much more secure on-campus apartment. Her new
apartment has only one “secure” entry door, which requires a key to enter. Especially after the
atrocities that occurred in Moscow, Idaho on November 13, 2022, (which occurred off-campus)
it is not acceptable for college students to leave on-campus housing entry doors unlocked — to
expose themselves and other students to being victims of crime.

The Solution: The State of California must assess all of the ground-level on-campus housing
entry doors at its Community College, Cal State University, and University of California
campuses. As a result of the inventory, all ground-level entry doors without entry-key locks
must be replaced with doors that include entry-keys. In addition, this Resolution would require
the State of California to replace all non-compliant ground-level entry doors within five years.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
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CURRENT OR PRIOR RELATED LEGISLATION

The “Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act”
requires colleges and universities to report campus crime data, support victims of violence, and
publicly outline the policies and procedures they have put into place to improve campus safety.
See Pub. L. 1001-542, 20 U.S.C. Section 1092, et al and 34 CFR 668.46.

AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker
415-246-6647, catherinerucker@me.com

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 06-01-2023

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Labor Code section 4050 and add Labor Code section 4617, to read as
follows:

8 4050

Whenever the right to compensation under this division exists in favor of an employee,
he the employee shall, upon the written request of his employer, submit at reasonable intervals to
examination by a practicing physician, from an approved worker’s compensation provider list or
approved provider network previded and paid for by the employer, and shall likewise submit to
examination at reasonable intervals by any physician selected by the administrative director or
appeals board or referee thereof.

§ 4617

(a) The administrative director shall establish a statewide medical provider network to be
called the California Medical Provider Network (CAMPN). The CAMPN shall consist of
physicians, as described in Section 3209.3, throughout the state who are willing and able to
provide medical treatment to injured employees.

(b) Notwithstanding any other provision of law, if the employer or insurer has established
a medical provider network (MPN) pursuant to Section 4616, or a health care organization
(HCO) pursuant to Section 4600.3, the injured employee may choose to treat with a physician in
that MPN or HCO, or may choose to transfer treatment to a physician in the CAMPN. If the
employer or insurer has not established an MPN, the employee may choose to treat with a
physician of the employee’s choice, as provided in subdivision (c¢) of Section 4600, or to treat
with a physician in the CAMPN. An employee who is treating with a physician in the CAMPN
may, at any time, change to a different treating physician within the CAMPN. Nothing in this
section shall be construed to limit the right of an employee to treat with their personal physician
as described in subdivision (d) of Section 4600.

(c) The number of physicians in the CAMPN shall be sufficient to enable treatment for
injuries or conditions to be provided in a timely manner and shall, to the extent feasible, include
within the CAMPN physicians in all medical specialties. The CAMPN shall include an adequate
number and type of physicians, as described in Section 3209.3, to treat common injuries
experienced by injured employees based on the type of occupation or industry in which the
employee is engaged, and the geographic area where the employees are employed. With respect
to availability and accessibility of treatment, the administrative director shall consider the needs
of rural areas, specifically those in which health facilities are located at least 30 miles apart and
areas in which there is a health care shortage.

(d) A physician who possesses the requisite license for practice of their medical specialty
is eligible for inclusion in the CAMPN, if all of the following apply:

(1) The physician is in good standing with the Medical Board of California.

(2) The physician has not been suspended pursuant to Section 139.21.
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(3) The physician does not meet any of the criteria specified in paragraph (1) of
subdivision (a) of Section 139.21.

(4) The physician agrees to treat injured workers within the scope of their medical
practice.

(5) The physician agrees to bill in accord with the official medical fee schedule
established pursuant to Section 5307.1.

(6) The physician agrees to practice in accord with rules and requlations applicable to the
workers’ compensation system, including preparation of required reports.

(e) A physician who meets the criteria in subdivision (d) shall be included in the
CAMPN. In no event shall economic profiling, as defined in subdivision (c) of Section 4616.1,
be a factor to be considered for inclusion in or expulsion from the CAMPN.

(f) All treatment within the CAMPN shall be provided in accordance with the medical
treatment utilization schedule established pursuant to Section 5307.27, which remains
presumptively correct.

(g) Treatment within the CAMPN shall be subject to utilization review, as described in
Section 4610, and independent medical review, as described in Section 4610.5.

(h) Nothing contained herein shall be construed to limit or eliminate utilization review as
described in Section 4610, independent medical review as described in Section 4610.5 or 4610.6,

or the antifraud provisions contained in Sections 139.21 and 4906 of this code, and Section
14123 of the Welfare and Institutions Code.

(i) The initial list of CAMPN physicians shall be created by including any physician who
meets the criteria in subdivision (d) and was listed as of January 1, 2024, on any MPN created
pursuant to Section 4616. Within 60 days of the effective date of this section, each employer,
insurer, or private entity, that has established an MPN pursuant to Section 4616, shall file with
the administrative director a list of those physicians in the MPN as of January 1, 2024.

(1) The administrative director shall, on or before April 30, 2025, and after public
hearings, establish rules and procedures governing the CAMPN. The administrative director
shall include a continuity of care policy meeting the requirements of Section 4616.2. The
CAMPN shall be implemented no later than June 30, 2025.

(k) A physician in the CAMPN may, at any time, leave the CAMPN pursuant to the rules
and procedures created by the administrative director.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS

The Problem: Under current law, worker’s compensation treatment is performed by physicians
paid for by the worker’s compensation insurance carriers who routinely strike those physicians
who may be perceived as too worker oriented in relation to treatment and treatment
recommendations. This leads to a culture of worker’s compensation physicians who are
incentivized to only provide the minimal, lowest cost, treatment for injured workers, and not
necessarily treatment that is best for the long-term health and recovery of injured workers. This
problem is compounded by the fact that it is the worker’s compensation insurance carriers who
choose which physicians will provide assessment and treatment of an injured worker.
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The Solution: This resolution amends Labor Code sections 4050 and adds Labor Code section
4717 to provide injured workers with the ability to choose an evaluating and treating physician
from a list of approved workers compensation physicians or a physician from an approved
provider network, and for the state to create the California Medical Providers Network
(CAMPN) of approved worker’s compensation physicians. By having the state create the
CAMPN, and allowing injured workers the option of choosing from the CAMPN or the
employer or insurer provided medical provider network or health care organization, it provides
injured workers the ability to choose their own treating physician from networks of approved
physicians. In addition, this change would eliminate current incentives on the part of employers
and their insurers to eliminate otherwise qualified physicians from their provider networks
because those physicians may be perceived as to favorable to injured workers in the care they
provide.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Similar to Assembly Bill 1465, as originally introduced. No known prior similar CCBA
resolutions.

AUTHOR AND/OR PERMANENT CONTACT:
Daniel Mazzella, Esg., 1901 First Avenue, Ste. 1079, San Diego, CA 92101, (619) 295-1244;
dmazzatlaw@aol.com.

RESPONSIBLE FLOOR DELEGATE: Daniel Mazzella
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RESOLUTION 06-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Labor Code section 1400.5, to read as follows:

§ 1400.5

The definitions set forth in this section shall govern the construction and meaning of the
terms used in this chapter:

(a) “Covered establishment” means any industrial or commercial facility or part thereof
that employs, or has employed within the preceding 12 months, 75 or more persons.

(b) “Employer” means any person, as defined by Section 18, who directly or indirectly
owns and operates a covered establishment. A parent corporation is an employer as to any
covered establishment directly owned and operated by its corporate subsidiary.

(c) “Layoff” means a separation from a position for more than six consecutive months, or
a reduction in hours of work of more than 50 percent during each month of any 6-month period,
for lack of funds or lack of work.

(d) “Mass layoff” means a layoff during any 30-day period of 50 or more employees at a
covered establishment.

(e) “Relocation” means the removal of all or substantially all of the industrial or
commercial operations in a covered establishment to a different location 100 miles or more
away.

(f) “Termination” means the cessation or substantial cessation of industrial or commercial
operations in a covered establishment.

(9) (1) This chapter does not apply where the closing or layoff is the result of the
completion of a particular project or undertaking of an employer subject to Wage Order 11,
regulating the Broadcasting Industry, Wage Order 12, regulating the Motion Picture Industry, or
Wage Order 16, regulating Certain On-Site Occupations in the Construction, Drilling, Logging
and Mining Industries, of the Industrial Welfare Commission, and the employees were hired with
the understanding that their employment was limited to the duration of that project or
undertaking.

(2) This chapter does not apply to employees who are employed in seasonal employment
where the employees were hired with the understanding that their employment was seasonal and
temporary.

(h) “Employee” means a person employed by an employer for at least 6 months of the 12
months preceding the date on which notice is required.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: Under current state and federal law, generally known as the Worker Adjustment
and Training Notification or WARN Acts, employers are required to provide 60-calendar-days
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notification to employees in advance of plant closings and mass layoffs. If the required notice is
not provided, or not properly provided, an employer can be liable for up to 60 days of pay and
benefits, plus civil penalties and attorneys’ fees.

Under the federal WARN Act, an “employment loss” that triggers a WARN Act notice
includes (1) a layoff exceeding 6 months; or (2) a reduction in hours of work of more than 50%
of each month during any 6-month period. (29 U.S.C. § 2101(a)(6); 20 C.F.R. 8 639.3(f)(1).)
Unlike federal law, Cal/WARN does not explain whether a layoff occurs for California
employees who are placed on a temporary furlough (days, weeks or months with no work) or for
whom work hours are reduced on a temporary basis due to business needs. The term “layoff”
under Cal-WARN is simply defined as a “separation from a position for lack of funds or lack of
work.” (Labor Code §1400(c), (d).) This has led to confusion and employers generally
following federal WARN Act notice requirements, hoping that in doing so they are not
inadvertently violating the Cal/WARN Act. Other employers neglect to provide any advance
notice when employees’ workdays or work hours are temporarily eliminated, causing financial
hardship to workers who are caught off guard.

For example, in the case The International Brotherhood of Boilermakers, et al. v.
NASSCO Holdings, Inc. (2017) 17 Cal.App.5th 1105, the company placed workers on unpaid
furlough for three (3) to five (5) weeks without the 60-day notice required under the state law.
Workers were told of their immediate layoffs on the same day they showed up at the shipyard for
their regular shifts. The workers found themselves suddenly without wages and unable to earn
vacation or pension benefits. The appellate court agreed that NASSCO had violated Cal-WARN
because “separation from a position” includes a “temporary job loss.” The court did not explain
what duration of a temporary job loss activates WARN.

The Solution: By adding the exact words of the federal WARN Act to the Cal/WARN definition
of “layoff,” this resolution would provide in essence that, in event of a temporary furlough or
temporary reduction in employees’ work hours, a WARN Act notice issued in compliance with
the federal WARN Act satisfies the requirements of the Cal/WARN Act. This gives employers
certainty as to when to issue WARN Act notices under federal and California law. All other
Cal/WARN requirements, including the definition of covered employers, remain unchanged.

IMPACT STATEMENT
This resolution may require additional statutory or regulatory changes.

CURRENT OR PRIOR RELATED LEGISLATION
No known prior or pending similar legislation.

AUTHOR AND/OR PERMANENT CONTACT:
Lisa Hird Chung, Esq., Schor Vogelzang & Chung, LLP, 2170 Fourth Ave., San Diego, CA
92101, (619) 354-6519, lisa@svclegal.com

RESPONSIBLE FLOOR DELEGATE: Lisa Hird Chung
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RESOLUTION 06-03-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 2337 of the Business and Professions Code, to read as follows:

8§ 2337

Notwithstanding any other provision of law, superior court review of a decision revoking,
suspending, or restricting a license shall take preference over all other civil actions in the matter
of setting the case for hearing or trial. The hearing or trial shall be set no later than 180 days
from the filing of the action. Further continuance shall be granted only on a showing of good
cause.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Once a professional acquires a license to practice his or her profession, the
licensing board may not revoke, suspend or restrict it in the absence of good cause shown
through clear and convincing evidence. Should a regulatory agency impose discipline, the
licensee may seek judicial review by petitioning the superior court for administrative mandamus
(Civ. Proc. Code, § 1094.5). The judge has the authority to issue writ relief should it appear trial
was unfair, a prejudicial abuse of discretion, or an unjustified outcome. If the court denies writ
relief, the licensee may appeal that judgment to the court of appeal. That right of appeal applied
to every licensee—until 1996. The Medical Board’s claim that a physician’s right to direct
appeal interferes with the need for expedited discipline for public safety, resulted in the
enactment of Business and Professions Code § 2337, declaring a physician has no right to appeal
from where a superior court judge refuses to overturn the Board’s decision. Section 2337 only
authorizes a physician appellate review through discretionary writ—which the appeals court may
choose to either entertain or summarily deny, without full briefing or argument. This limitation
applies to no other licensee—only physicians. Despite obvious due process and equal protection
concerns, the court in Landau v. Superior Court (1998) 81 Cal.App.4th 191, upheld the
constitutionality of the statute based on the Medical Board’s dubious expediency rationale. That
makes no sense. If the physician is truly a danger, the Board can obtain an interim suspension
order immediately suspending the doctor from practicing pending full hearing and decision.
Otherwise, administrative hearings occur within six months of the accusation. If discipline is
imposed, it goes right into effect—even if the physician petitions the superior court. Only if the
court finds the doctor does not pose a threat to public safety and is likely to prevail, will the
Board’s decision imposing discipline be stayed. Otherwise, and usually, discipline remains in
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effect until the court can rule on the merits of the petition. If it ultimately denies the petition, and
the doctor appeals, the challenged discipline remains in effect during the pendency of the appeal.
Public protection is thus assured during the appeals process. Current law effectively denies a
physician appellate review where the superior court judge refuses to intervene. Denied the right
of direct appeal, the likelihood the appellate court will grant a petition for discretionary writ is a
long shot, yet costly quixotic pursuit. In truth, this has nothing to do with expediency or public
safety. Its real aim is to effectively eliminate a second and more thoughtful tier of judicial
scrutiny concerning the propriety of the Medical Board’s action, and a needed check on
bureaucratic hubris, whim and sometimes tyrannical abuse directed at a physician’s ability to
practice and earn a livelihood.

The Solution: This resolution will restore the physician’s right of direct appeal from a superior
court judge’s decision to the court of appeal—a right, if not need, that is enjoyed by every other
licensee in California.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
No known prior similar legislation or CCBA resolutions.

AUTHOR AND/OR PERMANENT CONTACT:

Joel Bruce Douglas, Bonne, Bridges, Mueller, O’Keefe & Nichols, Professional Corporation,
355 S. Grand Avenue, Suite 1750, Los Angeles 90071. Telephone: (213/607-5834).; email:
jdouglas@bonnebridges.com

RESPONSIBLE FLOOR DELEGATE: Joel Douglas
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RESOLUTION 07-01-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Evidence Code section 963, as follows:

8 963

There is no privilege under this article as to a communication between a lawyer charging
or charged with sexual harassment or assault, on the one hand, and the client charged with or
charging sexual harassment or assault, on the other, in civil actions, criminal proceedings, and
administrative proceedings before the Equal Employment Opportunity Commission or the
California Civil Rights Department, where that sexual harassment or assault is actually asserted
by the client or the attorney.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Queen’s Bench Bar Association
STATEMENT OF REASONS

The Problem Lawyers who are sexually harassed or assaulted by a client can’t disclose all
relevant evidence during proceedings to vindicate their rights or hold the client criminally
accountable where the assault or harassment occurred during privileged communications. While
Civil Code section 51.9 and the relevant Penal Code sections allow a lawyer to pursue claims
against a client who sexually harassed or assaulted the lawyer during their lawyer-client
relationship, lawyer-client privilege prevents disclosure of evidence necessary for such claims to
be successful. Business and Professions Code section 6068 provides that lawyers must preserve
the secrets of their clients at “every peril” to themselves. Evidence Code section 954 describes
lawyer-client privilege, which has been interpreted to cover almost any means of communication
by the client to their lawyer. City & County of San Francisco v. Superior Court (1951) 37 Cal.2d
227, 235-36. Evidence Code sections 956-962 provide exceptions to the privilege. None of the
enumerated exceptions relate to instances of sexual harassment or assault that occur during
attorney-client privileged interactions, and the California Supreme Court has held that courts
may not find implied exceptions to lawyer-client privilege. Costco Wholesale Corp. v. Superior
Court (2009) 47 Cal.4th 725.

The Solution: The proposed Evidence Code section 963 creates an exception to lawyer-client
privilege in actions or proceedings for sexual assault or harassment brought by or against the
lawyer or the client. The proposed language aligns with the language of the breach of duty
exception enumerated in Evidence Code section 958 and the cases which have interpreted it to
ensure that attorneys can effectively bring claims against clients based on sexual assault or
harassment by those clients. See, e.g., Anten v. Superior Court (2015) 233 Cal. App. 4th 1254,
1259. (§ 958 is nearly exclusively applied to (1) “communications between the lawyer charging
or charged with a breach of duty, on the one hand, and the client charging or charged with a
breach of duty, on the other” and (2) in actions where that breach of duty is actually asserted by
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the client or the attorney. See, e.g., Styles v. Mumbert (2008) 164 Cal.App.4th 1163, 1168.) As
with other statutory exceptions to lawyer-client privilege, proposed Evidence Code section 963
should be construed narrowly. In re Rindlisbacher (1998) 225 B.R. 180. This resolution provides
an avenue for lawyers who are sexually harassed or assaulted during a lawyer-client relationship
to disclose all relevant evidence to support their allegations against the perpetrator in civil or
criminal actions or administrative proceedings to hold the harasser accountable.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Andrea Carlise, 2835 Johnson Ave., Alameda, CA (510) 205-1255, andreacarlise@gmail.com

RESPONSIBLE FLOOR DELEGATE: Andrea Carlise
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RESOLUTION 08-01-2023

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommend that legislation be
sponsored to amend Family Code section 3111, to read as follows:

§ 3111

(a) In a contested proceeding involving child custody or visitation rights, the court may
appoint a child custody evaluator to conduct a child custody evaluation, investigation or
assessment, in cases where the court determines it is in the best interest of the child. The child
custody evaluation shall be conducted in accordance with the standards adopted by the Judicial
Council pursuant to Section 3117, and all other standards adopted by the Judicial Council
regarding child custody evaluations. If directed by the court, the court-appointed child custody
evaluator shall file a written confidential report on the evaluation. At least 16-days 30 days
before a hearing regarding custody of the child, unless the time is extended by the court, the
report shall be filed with the clerk of the court in which the custody hearing will be conducted
and served on the parties or their attorneys, and any other counsel appointed for the child
pursuant to Section 3150. A child custody evaluation, investigation, or assessment, and a
resulting report, may be considered by the court only if it is conducted in accordance with the
requirements set forth in the standards adopted by the Judicial Council pursuant to Section 3117,
however, this does not preclude the consideration of a child custody evaluation report that
contains nonsubstantive or inconsequential errors or both.

(b) The report shall not be made available other than as provided in subdivision (a) or
Section 3025.5, or as described in Section 204 of the Welfare and Institutions Code or Section
1514.5 of the Probate Code. Any information obtained from access to a juvenile court case file,
as defined in subdivision (e) of Section 827 of the Welfare and Institutions Code, is confidential
and shall only be disseminated as provided by paragraph (4) of subdivision (a) of Section 827 of
the Welfare and Institutions Code.

(c) The report may be received in evidence on stipulation of all interested parties and is
competent evidence as to all matters contained in the report.

(d) If the court determines that an unwarranted disclosure of a written confidential report
has been made, the court may impose a monetary sanction against the disclosing party. The
sanction shall be in an amount sufficient to deter repetition of the conduct, and may include
reasonable attorney's fees, costs incurred, or both, unless the court finds that the disclosing party
acted with substantial justification or that other circumstances make the imposition of the
sanction unjust. The court shall not impose a sanction pursuant to this subdivision that imposes
an unreasonable financial burden on the party against whom the sanction is imposed.

(e) The Judicial Council shall, by January 1, 2010, do the following:

(1) Adopt a form to be served with every child custody evaluation report that informs the
report recipient of the confidentiality of the report and the potential consequences for the
unwarranted disclosure of the report.

(2) Adopt a rule of court to require that, when a court-ordered child custody evaluation
report is served on the parties, the form specified in paragraph (1) shall be included with the
report.
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(F) For purposes of this section, a disclosure is unwarranted if it is done either recklessly
or maliciously, and is not in the best interest of the child.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Child custody proceedings involve the fundamental rights of parents and minor
children. Decisions should not be made without due process of law, including the right to cross-
examine an evaluator as referenced in Fam. Code, §3117.

In most cases, 10-days is an insufficient period of time to read and prepare for the hearing, which
May or may not include a party’s right to conduct discovery, subpoena witnesses, designate
rebuttal experts and prepare for cross-examination.

The Solution: Given the fundamental rights involved, the time to receive reports should be
extended to at least 30 days, and the Court should have the discretion to further extend time upon
request and for good cause. The legislature has adopted statutes to protect litigants rights
including the Discovery Act and the Evidence Code. Moreover, the California Supreme Court in
People v. Sanchez reminds us that experts may not rely on case specific facts for their
conclusions, it is hearsay. Child custody evaluations are filled with hearsay, case specific data
accumulated from parties and third party witnesses, such as teachers, psychologists, educational
therapists, relatives and minor children. Yet, when it comes to the most fundamental rights of
parents and children, parent are often denied the right to prepare for a hearing, to conduct
discovery, and to cross-examine these professionals because they are either not informed of these
rights because the 10 day limitation in section 3111 is too short. Moreover, there should not be
an ambiguity in the law. Family Code 83111 should not be construed as overriding the Code of
Civil Procedure or the Evidence Code. Therefore, a parent/party should have the right to make
sure the Court carefully considers a request to extend time on a case by case basis and has the
ability to extend time in those cases when it should to protect the rights of party litigants and
their minor children to prepare for their custody hearing.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known

AUTHOR AND/OR PERMANENT CONTACT:
Vicki J. Greene; vicki@vjgfamlaw.com; (310) 282-8302

RESPONSIBLE FLOOR DELEGATE: Vicki J. Greene
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RESOLUTION 08-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 3030, to read as follows:

§ 3030

(@) (1) No person shall be granted physical or legal custody of, or unsupervised visitation
with, a child if the person is required to be registered as a sex offender under Section 290 of the
Penal Code where the victim was a minor, or if the person has been convicted under Section
273a, 273d, or 647.6 of the Penal Code, unless the court finds that there is no significant risk to
the child and states its reasons in writing or on the record. The child may not be placed in a home
in which that person resides, nor permitted to have unsupervised visitation with that person,
unless the court states the reasons for its findings in writing or on the record.

(2) No person shall be granted physical or legal custody of, or unsupervised visitation
with, a child if anyone residing in the person’s household is required, as a result of a felony
conviction in which the victim was a minor, to register as a sex offender under Section 290 of the
Penal Code, unless the court finds there is no significant risk to the child and states its reasons in
writing or on the record. The child may not be placed in a home in which that person resides, nor
permitted to have unsupervised visitation with that person, unless the court states the reasons for
its findings in writing or on the record.

(3) The fact that a child is permitted unsupervised contact with a person who is required,
as a result of a felony conviction in which the victim was a minor, to be registered as a sex
offender under Section 290 of the Penal Code, shall be prima facie evidence that the child is at
significant risk. When making a determination regarding significant risk to the child, the prima
facie evidence shall constitute a presumption affecting the burden of producing evidence.
However, this presumption shall not apply if there are factors mitigating against its application,
including whether the party seeking custody or visitation is also required, as the result of a felony
conviction in which the victim was a minor, to register as a sex offender under Section 290 of the
Penal Code.

(b)(1) No person shall be granted custody of, or visitation with, a child if the person has
been convicted under Section 261 of the Penal Code and the child was conceived as a result of
that violation

(2) Absent a conviction, no biological or alleged parent shall be granted custody of, or
visitation with, a child if there is clear and convincing evidence that the child was conceived due
to that person having engaged in conduct made unlawful under Section 261 of the Penal Code.

(c) No person shall be granted custody of, or unsupervised visitation with, a child if the
person has been convicted of murder in the first degree, as defined in Section 189 of the Penal
Code, and the victim of the murder was the other parent of the child who is the subject of the
order, unless the court finds that there is no risk to the child’s health, safety, and welfare, and
states the reasons for its finding in writing or on the record. In making its finding, the court may
consider, among other things, the following:

(1) The wishes of the child, if the child is of sufficient age and capacity to reason so as to
form an intelligent preference.
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(2) Credible evidence that the convicted parent was a victim of abuse, as defined in
Section 6203, committed by the deceased parent. That evidence may include, but is not limited
to, written reports by law enforcement agencies, child protective services or other social welfare
agencies, courts, medical facilities, or other public agencies or private nonprofit organizations
providing services to victims of domestic abuse.

(3) Testimony of an expert witness, qualified under Section 1107 of the Evidence Code,
that the convicted parent experiences intimate partner battering.

Unless and until a custody or visitation order is issued pursuant to this subdivision, no
person shall permit or cause the child to visit or remain in the custody of the convicted parent
without the consent of the child’s custodian or legal guardian.

(d) The court may order child support that is to be paid by a person subject to subdivision
(@), (b), or (c) to be paid through the local child support agency, as authorized by Section 4573 of
the Family Code and Division 17 (commencing with Section 17000) of this code.

(e) The court shall not disclose, or cause to be disclosed, the custodial parent’s place of
residence, place of employment, or the child’s school, unless the court finds that the disclosure
would be in the best interest of the child.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: Current law provides for termination of parental rights when the child is a result
of a rape for which the parent was convicted. That is good, and could be better. Tons of rapes go
unprosecuted, let alone not convicted. The safety and best interests of the child here should not
solely depend on the criminal justice system, nor whether the rape can be shown beyond a
reasonable doubt.

Although true that the “Best Interests of the Child” is the standard, that takes plenty for granted.
Even if a rapist’s requests for visitation are denied, a rape survivor can suffer extraordinary
trauma from having to face the rapist in court every year and hire a lawyer. That trauma can
make the survivor less effective at parenting, which is far from any best interest of the child.
Although parenting often involves going against emotions for the child’s sake, requiring the rape
survivor interact with the rapist goes too far. A judge should not have discretion to keep the
rapist in the survivor’s life for the next 18 years.

The Solution: This proposal provides a solution for a parent to terminate the rights of a
biological or alleged parent by showing the child is the result of a rape, by clear and convincing
evidence (“unhesitating assent of every reasonable mind).

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.
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AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 09-01-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 27383 to read as follows:

§ 27383

No fee shall be charged by the recorder for services rendered to the State, to any
municipality, county in the State or other political subdivision thereof-exeept-for-makinga-copy
of a paper or record.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Under existing law, the recorder’s office is prohibited from charging a fee to any
state, county, or municipal agency, except for making copies. This results in absurd fees being
charged for public entities that wish to obtain a certified or conformed copy of what they have
filed. Moreover, when a public employee chooses to pay out of pocket for certified copies and
seeks reimbursement from their agency, they must prepare a written justification that undergoes
multiple levels of review for approval. Because it can take weeks to get reimbursed, regardless of
how trivial the amount, public entities that record documents are disincentivized from keeping
certified copies of what they have filed.

The Solution: This resolution would ensure that public agencies are not charged for using any of
the services of the recorder’s office, including the pennies that it costs to make a certified copy.
This saves time, reduces costs, and encourages public agencies to keep certified copies of their
filings.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 09-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Section 815.2.5 to the Government Code, to read as follows:

§815.2.5

(a) This section shall be known, and may be cited as the Unarmed Decedent Law
Enforcement Agency Liability and Family Compensation Act of 2024.

(b) Law enforcement firearm deployment resulting in the death of an unarmed person
shall be compensable for the decedent’s eligible surviving family members in a single claim or
suit against the agency.

(c) Whenever a firearm deployment by an officer of a California state, city, county or city
and county law enforcement agency, or by an officer of a University of California police
department, a California State University police department, a California Community College
police department, or a police department of a school district, or other local or regional law
enforcement or public safety agency, in the course and scope of employment, results in the death
of an unarmed person, the death shall be rebuttably presumed to be a violation of Penal Code 835
which requires the death to be necessary. If shown by the results of a Government Code 12525
((a) mandated California Department of Justice Department of Justice fatal police shooting
investigation, or other proof that the fatal shooting was unnecessary, the death shall be rebuttably
presumed to be compensable for eligible surving family members by the agency.

(d) For purposes of this section, “eligible surviving family members” shall include a
spouse or domestic partner, parents, children, and dependent relatives specified in Code of Civil
Procedure Sec. 377.60.

(e) A single claim for all eligible claimants may be filed against a California law
enforcement agency under this section with the Department of General Services or the local or
regional or other law enforcement agency itself within 6 months of receiving notice from that
law enforcement agency or other government official of the family member’s death as a result of
a firearm deployment by an officer or officers of the agency.

(f) A compensation claim or lawsuit shall not be filed against any law enforcement
agency individual employee, including a peace officer, under this section. A law enforcement
agency employee shall appear on written notice at any proceeding brought under this section.

() If the decedent was not armed with an operational or inoperational firearm, or other
deadly weapon, as defined in Gov. Code 12525 subd. (a)(2), nor otherwise presented an
imminent threat of great bodily injury or death to the life the officer or another person when
fatally shot, the claim against the law enforcement agency shall be approved.

(h) Claims may include damages claims for loss of society, pain and suffering (See
amended Code of Civ. Proc. Sec. 377.34) and claims for other damages including economic loss
recognized by applicable law.

(i) The Department of General services or local or regional government entity shall
negotiate a compensation amount for approved survivors’ compensation claims against a law
enforcement agency. In state law enforcement agency cases, the Controller shall certify the
negotiated compensation amount for the claimant or representative of a minor or dependent adult
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claimant. If a negotiated compensation amount cannot be reached, the claim may proceed to state
court as a survivor’s compensation claim under this section. Compensation, whether negotiated
or the result of a judgment against the agency, may be paid in full or on a multi-year schedule as
the claimants or representative may elect and agree.

(1) Eligible surviving family members shall be entitled to reasonable attorney fees for
assistance with preparing, submitting, negotiating, litigating, and securing claims payments.
Attorney fee claims shall be documented with contemporaneously compiled records that show
hourly rate of attorney compensation, and hours expended.

(1) Compensation for a death resulting from a state law enforcement agency firearm
deployment shall be paid upon an appropriation for that purpose by the Legislature.

(k) If elected, compensation paid under this section shall preclude additional
compensation from federal claims for the same fatality.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter

STATEMENT OF REASONS

The Problem: Unarmed person fatalities are a significant challenge for family survivors because
current law does not lead clearly or efficiently to surviving family members of unarmed decedents
getting compensated for their loss. A.B. 1506, which mandates investigations of all fatal police
shootings of unarmed persons, took effect July 1, 2021.

Further, the focus of A.B. 1506 (now Gov. Code 12525.3) is whether to bring criminal
charges against the officer(s) involved in an unarmed person’s fatality which does not lead to
family compensation no matter how it is decided.

Furthermore, since Gov. Code 12525.3 took effect, a stunning 33 cases of unarmed
fatalities have been opened statewide. These numbers reveal a new look at a deadly problem with
California law enforcement agencies because NONE of the thirty three decedents had a deadly
weapon in hand or anywhere on their bodies. Why are these 33 unarmed people dead? Agency
liability is clearly appropriate. Final Reports have been issued in only three of the 33 cases.

The Solution: A big part of the solution is in this resolution which proposes new state policy in a
statute that makes a law enforcement agency liable for compensating surviving close relatives of
any unarmed person it shoots to death unnecessarily as a matter of statutory law.

This 2023 version of our resolution has abandoned our previous strict liability approach.
Instead, we are now offering an approach that utilizes rebuttable presumptions, an approach which
offers agencies the opportunity to argue whether key elements of a recovery by a decedent’s
survivors have been established. Under this version of our resolution, agencies can argue whether
under all the circumstances the fatality was necessary or unavoidable, and whether compensability
has been established.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.

CURRENT OR PRIOR RELATED LEGISLATION

09-02-2023 Page 2 of 3



SB 299 (Leyva) Would enable police fatal shooting survivor claims to be made on the state crime
victim’s fund. The bill failed passage.

AUTHOR AND/OR PERMANENT CONTACT:
Peter Pursley, Esq. 1308 ¥ Addison Street, Berkeley, CA 94702, P: 916 972-1722,
PeterPursley.Ph.D@gmail.com

RESPONSIBLE FLOOR DELEGATE: Peter Pursley, Esq.
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RESOLUTION 09-03-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Article V, Section 5 of the California Constitution, to read as follows:

Art.V, 85

(@) Unless the law otherwise provides, the Governor may fill a vacancy in office by
appointment until a successor qualifies.

(b) Whenever there is a vacancy in the office of the Superintendent of Public Instruction,
the Lieutenant Governor, Secretary of State, Controller, Treasurer, or Attorney General, or on the
State Board of Equalization, the Governor shall nominate a person to fill the vacancy who shall
take office upon confirmation by a majority of the membership of the Senate and a majority of
the membership of the Assembly and who shall hold office for the balance of the unexpired term.
In the event the nominee is neither confirmed nor refused confirmation by both the Senate and
the Assembly within 90 days of the submission of the nomination, the nominee shall take office
as if he or she had been confirmed by a majority of the Senate and Assembly; provided, that if
such 90-day period ends during a recess of the Legislature, the period shall be extended until the
sixth day following the day on which the Legislature reconvenes.

(c) When a vacancy occurs in the office of United States senator, the governor shall fill
the vacancy by selecting a person from a list of at least three prospective appointees submitted by
the same political party as the prior incumbent was when elected or appointed to that office. The
appointee shall be, at the time of appointment, and shall have been, for at least six months
immediately prior to the appointment, a member of the same political party as the prior
incumbent. If the prior incumbent was not a member of any political party, the governor shall
appoint a person who is not and has not been, for at least six months immediately prior to the
appointment, a member of any political party.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: When electing the Governor, voters commonly do not consider how it might
affect the partisan composition of the U.S. Senate. Currently, the Governor has free reign to
select whomever to fill a vacancy for the U.S. Senate, provided such a person is eligible. The
Governor should not be able to capitalize on a Senate vacancy by altering the partisan balance of
it, up to and including changing which party has the majority.

The Solution: This proposal would ensure that when a U.S. Senate vacancy occurs, the
Governor is limited to appointing someone nominated by the political party of the departing
Senator when he or she was elected or appointed. Any appointment to fill a vacancy will not
affect the balance of the Senate.
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IMPACT STATEMENT
This resolution may require additional statutory changes.

CURRENT OR PRIOR RELATED LEGISLATION
No known current or recent similar legislation.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 09-04-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Article IV, Sections 2 and 6, of the California Constitution:

§2
(@) (1) Fhe-Senate-has-a-membership-o£40 Senators shall be elected for 4-year terms, 20

half of them to begin every 2 years.

(2) Fhe-Assembly-has-a-membership-0f80 Assembly members shall be elected for 2-year

(3) The terms of a Senator or a Member of the Assembly shall commence on the first
Monday in December next following her or his election.

(4) During her or his lifetime a person may serve no more than 12 years in the Senate, the
Assembly, or both, in any combination of terms. This subdivision shall apply only to those
Members of the Senate or the Assembly who are first elected to the Legislature after the effective
date of this subdivision and who have not previously served in the Senate or Assembly. Members
of the Senate or Assembly who were elected before the effective date of this subdivision may
serve only the number of terms allowed at the time of the last election before the effective date of
this subdivision.

(5) The total members of the Legislature shall be one-tenth (1/10) the population of
California raised to the power of 0.42, rounded to the nearest whole number divisible by three
(3). Two-thirds (2/3) of that number shall constitute the number of Assembly members, and one-
third (1/3) shall constitute the number of Senators. This provision shall take effect starting with
the 2032 elections.

(b) Election of members of the Assembly shall be on the first Tuesday after the first
Monday in November of even-numbered years unless otherwise prescribed by the Legislature.
Senators shall be elected at the same time and places as members of the Assembly.

(c) A person is ineligible to be a member of the Legislature unless the person is an elector
and has been a resident of the legislative district for one year, and a citizen of the United States
and a resident of California for 3 years, immediately preceding the election, and service of the
full term of office to which the person is seeking to be elected would not exceed the maximum
years of service permitted by subdivision (a) of this section.

(d) When a vacancy occurs in the Legislature the Governor immediately shall call an
election to fill the vacancy.

terms.

§6
For the purpose of choosing members of the Legislature, the State shall be divided into 40

Senatorial-and-80-Assembly-districts-to-be-called Senatorial and Assembly Districts. Each

Senatorial district shall choose one Senator and each Assembly district shall choose one member
of the Assembly.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: San Diego County Bar Association
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STATEMENT OF REASONS

The Problem: The California Constitution currently fixes the number of state senators at 40 and
assembly members at 80. That number of representatives has remained static since the California
Constitution of 1879 when California’s population was around 864,000 people for ratios of
around 1:21,600 for senators and 1:10,800 for assembly members. (Cal. Const., art. IV, 8 5
(1879); 1880 Census, vol. 1, table Ia, p. 3.) Since then, California’s population has increased 45-
fold to around 39,500,000 in 2020 for representation ratios of around 1:987,500 for senators and
1:493,750 for assembly members. As a result, Californians are now some of the least represented
citizens in the country as compared to similarly sized states. (See
https://www.ncsl.org/research/about-state-legislatures/number-of-legislators-and-length-of-
terms.aspx [New York, 213 representatives; Florida, 160 representatives; Texas, 181
representatives].) Numerous smaller states have better levels of representation as compared to
California. (Id. [Alabama, 140 representatives; Connecticut, 187 representatives; Georgia, 236
representatives; Vermont, 180 representatives].) As a result, Californian’s have less power to
influence their state representatives, and legislators do not need to be as responsive to their
constituents..

The Solution: This resolution would create a formula for the expansion or contraction of the size
of the Senate and Assembly so it reflects California’s population. This resolution proposes that
the size of the Legislature be calculated by taking the whole population, as determined by the
federal decennial census, raising it to the power of 0.42, dividing it by 10, and rounding it to the
nearest whole number divisible by three with 2/3 allocation to the Assembly and 1/3 allocation to
the Senate. If implemented right now, it would increase the legislator total to 156 (up from 120),
with 104 members of the Assembly (up from 80), and 52 members of the Senate (up from 40).
This would allow for a consistent level of representation among California’s population, adjusted
every 10 years, and in turn make legislators more responsive to their constituents. This would
also potentially increase the pool of candidates since costs to mount campaigns would be more
affordable with smaller electoral bases.

IMPACT STATEMENT

This resolution may require additional statutory changes. As the number of Senate and Assembly
Districts increase or decrease, redistricting would need to occur and elections held to fill any
newly created seats.

CURRENT OR PRIOR RELATED LEGISLATION
No known current or recent similar legislation.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 09-05-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Fish and Game Code section 2062, to read as follows:

8§ 2062

“Endangered species” means a native species or subspecies of a bird, mammal, wild fish,
amphibian, reptile, mollusk, crustacean, invertebrate, or part, spawn, or ovum of any of those
animals, or plant which is in serious danger of becoming extinct throughout all, or a significant
portion, of its range due to one or more causes, including loss of habitat, change in habitat,
overexploitation, predation, competition, or disease. Any species determined by the commission
as “endangered” on or before January 1, 1985, is an “endangered species.”

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: In “Almond Alliance of California et al, v. Fish and Game Commission et al.,”
294 Cal.Rptr.3d 603 (May 31, 2022), the 3rd District Court of Appeal held: 1) the Fish and
Game Code’s general definition of “fish” authorized the Commission to list invertebrates as
endangered or threatened species, and 2) the term “fish” was not limited to aquatic species, but,
rather, included terrestrial invertebrates.

The Solution: Although the 3 District Court of Appeal holding is controlling, this Resolution
would insert the Fish and Game Code Section 45 definition for “fish” into Section 2062’s list of
“endangered species” to codify how qualifying bee species may be protected.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, catherinerucker@me.com, cell: 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 09-06-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add section 2785.1 of the Civil Code, to read as follows:

§2785.1

Except as provided in section 1431.2 of the Civil Code, a provision, clause, covenant,
understanding or agreement between a government or public entity, or its employees or
representatives, and a foster family agency, or its employees or representatives, which purports a
foster family agency, or its employees, representatives or insurers to indemnify or hold harmless
a government or public entity, or its employees, agents, contractors or representatives, against
liability for costs, fees or damages for death or injury to person, injury to property, or any other
loss, damage or expense regarding or arising out of a child placed in foster care or in a foster care
home or with a foster or resource parent, is against public policy, void and unenforceable,
irrespective of whether the alleged liability or loss of the government or public entity, or its
employees or representatives, is primary, active, negligent, willful, passive or secondary.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: The State Department of Health and Human Services, Department of Social
Services and Community Care Licensing, and the different County Departments of Child and
Family Services throughout the state, rely on private nonprofit foster family agencies to assist in
procuring, training and supervising needed foster/resource parents for the state-mandated foster
care system. In this system, the County DCFS retains ultimate authority regarding the placement,
welfare, removal of the foster child, most of whom enter the system with many problematic
issues and needs. It also determines the amount a resource parent may receive in reimbursement
for the cost of rearing and needs of the child. Recently many County DCFS have begun to
adhesively exact a “play to pay” requirement on FFAs. As a condition for the FFA to participate
and receive foster child placement from the County, the FFA must agree to indemnify and hold
harmless the County for any passive or active neglect or even willful misconduct by the County
in the event a lawsuit is brought by a foster child for injury or death while in a foster care home.
The Counties are also requiring a certificate of insurance under the FFA’s insurance policy,
meaning that in the event of suit, it is the FFA and its insurer who must provide the DCFS a
defense and indemnity—even if the County was actively negligent or committed willful
misconduct, or has been found poorly staffed or its customs and procedures are deficient,
endangering foster care in the County. Yet, in order to do business as an FFA, FFAs are without
power other than to accede to the County’s demand, absorbing both any liability fairly
attributable to it, along with the County and its workers. This increases and makes unfair the
additional burdens and costs of rendering needed FFA services. Wrongful actions and decisions
of the DCFS and foster parents—over which an FFA has little control—become shifted to the
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FFA. This makes it increasingly difficult for the FFA to procure affordable insurance with an
insurer willing to underwrite not only the risk of the FFA insured, but the County and its
employees. What’s more, the liability-shifting indemnity provision has the effect of dis-
incentiving the County from responsibly and carefully carrying out its functions knowing it
won’t be held financially accountable. This undermines a motive to strive to fulfil the duties and
responsibilities it owes to vulnerable children in its custody.

The Solution: The resolution would prevent the County from shifting liability for its conduct to
others, by barring County entities from imposing as a condition of any arrangement with a foster
family agency—which endeavors to provide needed foster family agency services for the
County—an indemnity proviso requiring the FFA indemnify, defend and insure the County in
the event the County is sued in connection with a FFA-related foster child placement. The
resolution would restore the wisdom and fairness that each entity or person should be and is
responsible for its own acts and omissions.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
No known prior similar legislation or CCBA resolutions.

AUTHOR AND/OR PERMANENT CONTACT:

Joel Bruce Douglas, Bonne, Bridges, Mueller, O’Keefe & Nichols, Professional Corporation,
355 S. Grand Ave., Suite 1750, Los Angeles 90071, phone: (213) 607-5834, email:
jdouglas@bonnebridges.com

RESPONSIBLE FLOOR DELEGATE: Joel Douglas
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RESOLUTION 09-07-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 1502 of the Health and Safety Code, to read as follows:

8§ 1502
As used in this chapter:

(a) “Community care facility” means any facility, place, or building that is maintained
and operated to provide nonmedical residential care, day treatment, adult daycare, or foster
family agency services for children, adults, or children and adults, including, but not limited to,
the physically handicapped, mentally impaired, incompetent persons, and abused or neglected
children, and includes the following:

(1) “Residential facility” means any family home, group care facility, or similar facility
determined by the department, for 24-hour nonmedical care of persons in need of personal
services, supervision, or assistance essential for sustaining the activities of daily living or for the
protection of the individual.

(2) “Adult day program” means any community-based facility or program that provides
care to persons 18 years of age or older in need of personal services, supervision, or assistance
essential for sustaining the activities of daily living or for the protection of these individuals on
less than a 24-hour basis.

(3) “Therapeutic day services facility” means any facility that provides nonmedical care,
counseling, educational or vocational support, or social rehabilitation services on less than a 24-
hour basis to persons under 18 years of age who would otherwise be placed in foster care or who
are returning to families from foster care. Program standards for these facilities shall be
developed by the department, pursuant to Section 1530, in consultation with therapeutic day
services and foster care providers.

(4) “Foster family agency” means any public agency or private organization, organized
and operated on a nonprofit basis, engaged in any of the following:

(A) Recruiting, certifying, approving, and training of, and providing professional support
to, foster parents and resource families.

(B) Coordinating with county placing agencies to find homes for foster children in need
of care.

(C) Providing services and supports to licensed or certified foster parents, county-
approved resource families, and children to the extent authorized by state and federal law.

(D) Notwithstanding the role and authority of a foster family agency, in assuming or
performing the aforesaid role and functions, including those described in sections 1506 through
1506.9, and related requlations, no employer-employee, principal-agent or master-servant
relationship is created between the foster family agency, or its employees and staff, and the
foster family home, or foster parents and resource families, which are considered providers of
independent foster care services to the child placed with them.

(5) “Foster family home” means any residential facility providing 24-hour care for six or
fewer foster children that is owned, leased, or rented and is the residence of the foster parent or
parents, including their family, in whose care the foster children have been placed. The
placement may be by a public or private child placement agency or by a court order, or by
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voluntary placement by a parent, parents, or guardian. It also means a foster family home
described in Section 1505.2.

(6) “Small family home” means any residential facility, in the licensee’s family
residence, that provides 24-hour care for six or fewer foster children who have mental disorders
or developmental or physical disabilities and who require special care and supervision as a result
of their disabilities. A small family home may accept children with special health care needs,
pursuant to subdivision (a) of Section 17710 of the Welfare and Institutions Code. In addition to
placing children with special health care needs, the department may approve placement of
children without special health care needs, up to the licensed capacity.

(7) “Social rehabilitation facility” means any residential facility that provides social
rehabilitation services for no longer than 18 months in a group setting to adults recovering from
mental illness who temporarily need assistance, guidance, or counseling. Program components
shall be subject to program standards pursuant to Article 1 (commencing with Section 5670) of
Chapter 2.5 of Part 2 of Division 5 of the Welfare and Institutions Code.

(8) (A) “Community treatment facility” means any residential facility that provides
mental health treatment services to children in a group setting and that has the capacity to
provide secure containment. Program components shall be subject to program standards
developed and enforced by the State Department of Health Care Services pursuant to Section
4094 of the Welfare and Institutions Code.

(B) This section does not prohibit or discourage placement of persons who have mental
or physical disabilities into any category of community care facility that meets the needs of the
individual placed, if the placement is consistent with the licensing regulations of the department.

(9) (A) “Full-service adoption agency” means any licensed entity engaged in the business
of providing adoption services, that does all of the following:

(i) Assumes care, custody, and control of a child through relinquishment of the child to
the agency or involuntary termination of parental rights to the child.

(i) Assesses the birth parents, prospective adoptive parents, or child.

(iii) Places children for adoption.

(iv) Supervises adoptive placements.

(B) Private full-service adoption agencies shall be organized and operated on a nonprofit
basis. As a condition of licensure to provide intercountry adoption services, a full-service
adoption agency shall be accredited and in good standing according to Part 96 (commencing with
Section 96.1) of Title 22 of the Code of Federal Regulations, or supervised by an accredited
primary provider, or acting as an exempted provider, in compliance with Subpart F (commencing
with Section 96.29) of Part 96 of Title 22 of the Code of Federal Regulations.

(10) (A) “Noncustodial adoption agency” means any licensed entity engaged in the
business of providing adoption services, that does all of the following:

(1) Assesses the prospective adoptive parents.

(i1) Cooperatively matches children freed for adoption, who are under the care, custody,
and control of a licensed adoption agency, for adoption, with assessed and approved adoptive
applicants.

(iii) Cooperatively supervises adoption placements with a full-service adoptive agency,
but does not disrupt a placement or remove a child from a placement.

(B) Private noncustodial adoption agencies shall be organized and operated on a
nonprofit basis. As a condition of licensure to provide intercountry adoption services, a
noncustodial adoption agency shall be accredited and in good standing according to Part 96
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(commencing with Section 96.1) of Title 22 of the Code of Federal Regulations, or supervised by
an accredited primary provider, or acting as an exempted provider, in compliance with Subpart F
(commencing with Section 96.29) of Part 96 of Title 22 of the Code of Federal Regulations.

(11) “Transitional shelter care facility” means any group care facility that provides for
24-hour nonmedical care of persons in need of personal services, supervision, or assistance
essential for sustaining the activities of daily living or for the protection of the individual.
Program components shall be subject to program standards developed by the State Department
of Social Services pursuant to Section 1502.3.

(12) “Transitional housing placement provider” means an organization licensed by the
department pursuant to Section 1559.110 to provide transitional housing to foster children who
are at least 16 years of age to promote their transition to adulthood. A transitional housing
placement provider shall be privately operated and organized on a nonprofit basis.

(13) “Group home” means a residential facility that provides 24-hour care and
supervision to children, delivered at least in part by staff employed by the licensee in a structured
environment. The care and supervision provided by a group home shall be nonmedical, except as
otherwise permitted by law.

(14) “Youth homelessness prevention center’” means a group home licensed by the
department to operate a program pursuant to Section 1502.35 to provide voluntary, short-term,
shelter and personal services to homeless youth, youth who are at risk of homelessness, youth
who are exhibiting status offender behavior, or runaway youth, as defined in paragraph (2) of
subdivision (a) of Section 1502.35.

(15) “Enhanced behavioral supports home” means a facility certified by the State
Department of Developmental Services pursuant to Article 3.6 (commencing with Section
4684.80) of Chapter 6 of Division 4.5 of the Welfare and Institutions Code, and licensed by the
State Department of Social Services as an adult residential facility or a group home that provides
24-hour nonmedical care to individuals with developmental disabilities who require enhanced
behavioral supports, staffing, and supervision in a homelike setting. An enhanced behavioral
supports home shall have a maximum capacity of four consumers, shall conform to Section
441.530(a)(1) of Title 42 of the Code of Federal Regulations, and shall be eligible for federal
Medicaid home- and community-based services funding.

(16) “Community crisis home” means a facility certified by the State Department of
Developmental Services pursuant to Article 8 (commencing with Section 4698) of Chapter 6 of
Division 4.5 of the Welfare and Institutions Code, and licensed by the State Department of
Social Services pursuant to Article 9.7 (commencing with Section 1567.80), as an adult
residential facility, providing 24-hour nonmedical care to individuals with developmental
disabilities receiving regional center service, in need of crisis intervention services, and who
would otherwise be at risk of admission to the acute crisis center at Fairview Developmental
Center, an acute general hospital, acute psychiatric hospital, an institution for mental disease, as
described in Part 5 (commencing with Section 5900) of Division 5 of the Welfare and
Institutions Code, or an out-of-state placement. A community crisis home shall have a maximum
capacity of eight consumers, as defined in subdivision (a) of Section 1567.80, shall conform to
Section 441.530(a)(1) of Title 42 of the Code of Federal Regulations, and shall be eligible for
federal Medicaid home- and community-based services funding.

(17) “Crisis nursery” means a facility licensed by the department to operate a program
pursuant to Section 1516 to provide short-term care and supervision for children under six years
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of age who are voluntarily placed for temporary care by a parent or legal guardian due to a
family crisis or stressful situation.

(18) ““Short-term residential therapeutic program” means a residential facility operated by
a public agency or private organization and licensed by the department pursuant to Section
1562.01 that provides an integrated program of specialized and intensive care and supervision,
services and supports, treatment, and short-term, 24-hour care and supervision to children that is
trauma-informed, as defined in standards and regulations adopted by the department. The care
and supervision provided by a short-term residential therapeutic program shall be nonmedical,
except as otherwise permitted by law. Private short-term residential therapeutic programs shall
be organized and operated on a nonprofit basis. A short-term residential therapeutic program
may be operated as a children’s crisis residential program.

(19) “Private alternative boarding school” means a group home licensed by the
department to operate a program pursuant to Section 1502.2 to provide youth with 24-hour
residential care and supervision, that, in addition to providing educational services to youth,
provides, or holds itself out as providing, behavioral-based services to youth with social,
emotional, or behavioral issues. The care and supervision provided by a private alternative
boarding school shall be nonmedical, except as otherwise permitted by law.

(20) “Private alternative outdoor program” means a group home licensed by the
department to operate a program pursuant to Section 1502.21 to provide youth with 24-hour
residential care and supervision, that provides, or holds itself out as providing, behavioral-based
services in an outdoor living setting to youth with social, emotional, or behavioral issues. The
care and supervision provided by a private alternative outdoor program shall be nonmedical,
except as otherwise permitted by law.

(21) “Children’s crisis residential program” means a facility licensed by the department
as a short-term residential therapeutic program pursuant to Section 1562.02 and approved by the
State Department of Health Care Services, or a county mental health plan to which the State
Department of Health Care Services has delegated approval authority, to operate a children’s
crisis residential mental health program with approval pursuant to Section 11462.011 of the
Welfare and Institutions Code, to serve children experiencing mental health crises as an
alternative to psychiatric hospitalization.

(22) “Group home for children with special health care needs” means a group home
certified by the State Department of Developmental Services pursuant to Article 3.5
(commencing with Section 4684.50) of Chapter 6 of Division 4.5 of the Welfare and Institutions
Code and licensed by the State Department of Social Services pursuant to Article 9 (commencing
with Section 1567.50) of this code that provides 24-hour health care and intensive support
services in a homelike setting. A group home for children with special health care needs shall
have a maximum capacity of five children with developmental disabilities, as defined in
subdivision (a) of Section 4512 of the Welfare and Institutions Code.

(b) “Department” or “state department” means the State Department of Social Services.

(c) “Director” means the Director of Social Services.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS
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The Problem: The State Department of Health and Human Services, Department of Social
Services and Community Care Licensing, and the different County Departments of Child and
Family Services throughout the state, rely on private nonprofit foster family agencies (FFA) to
assist in procuring, training and supervising needed foster/resource parents for the state-
mandated foster care system. In this system, the County DCFS retains ultimate authority
regarding the placement, welfare, removal of the foster child, most of whom enter the system
with many problematic issues and needs. It also determines the amount a resource parent may
receive in reimbursement for the cost of rearing and needs of the child. Foster or resource parents
for the placed child are responsible for complying with certain rules and regulations applicable to
foster care, and their homes and the foster children are monitored (or policed) by DCFS
professionals and the FFA agency workers to provide periodic and general oversight and support.
Yet, the foster or resource parent retains discretion, within the rules, concerning the details of
how they provide for and attend to the day-to-day needs and circumstances of the foster child
placed with them. In the event of injury or death to a child in foster care, frequently the foster
parent, the FFA and DCFS are all sued. While all three usually have collateral sources of
coverage (foster families are covered through the California DSS’s Foster Family Home
Insurance Fund (FHF)), nevertheless it is sometimes argued once suit is brought that the FFS is
the employer or principal of the foster parent, even though by all accounts the foster parent is an
independent provider and the FFA has no right of control over the specific daily decision-making
of the resource parent, other than to enforce known breaches of safety or observed
noncompliance with foster care regulations. The same is true when the DCFS supervises the
home and checks on the child. Despite the functions of a FFA, and for that matter the DCFS
which is the entity possessing ultimate authority and say over the placement, an principal-agent,
employer-employee situation simply does not exist between either the County or the FFA and the
foster and resource parent, who assumes the daily care of and supervision of the child within the
confines of the foster home. Nevertheless, claims of agency not infrequently pervade the
litigation, in an effort to vicariously impute alleged acts or wrongdoing by the foster parents onto
the FFA.

The Solution: The resolution would eliminate this commonplace but unwarranted issue by
making clear that the relationship between a FFA and foster or resource parents is not one of
employer-employee, principal-agent or master-servant.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
No known prior similar legislation or CCBA resolutions.

AUTHOR AND/OR PERMANENT CONTACT:

Joel Bruce Douglas, Bonne, Bridges, Mueller, O’Keefe & Nichols, Professional Corporation,
355 S. Grand Ave., Suite 1750, Los Angeles 90071, phone: (213) 607-5834, email:
jdouglas@bonnebridges.com

RESPONSIBLE FLOOR DELEGATE: Joel Douglas
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RESOLUTION 09-08-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Title 23 to the Government Code, to read as follows:

8 100600

This title shall be known, and may be cited, as the California Guaranteed Health Care for
All Act.

§ 100601

There is hereby established in state government the California Guaranteed Health Care
for All program, or CalCare, to be governed by the CalCare Board pursuant to Chapter 2
(commencing with Section 100610).

§ 100602
For the purposes of this title, the following definitions apply:

(a) “Activities of daily living” means basic personal everyday activities including eating,
toileting, grooming, dressing, bathing, and transferring.

(b) “Advisory commission” means the Advisory Commission on Long-Term Services
and Supports established pursuant to Section 100614.

(c) “Affordable Care Act” or “PPACA” means the federal Patient Protection and
Affordable Care Act (Public Law 111-148), as amended by the federal Health Care and
Education Reconciliation Act of 2010 (Public Law 111-152), and any amendments to, or
regulations or guidance issued under, those acts.

(d) “Allied health practitioner” means a group of health professionals who apply their
expertise to prevent disease transmission and diagnose, treat, and rehabilitate people of all ages
and in all specialties, together with a range of technical and support staff, by delivering direct
patient care, rehabilitation, treatment, diagnostics, and health improvement interventions to
restore and maintain optimal physical, sensory, psychological, cognitive, and social functions.
Examples include audiologists, occupational therapists, social workers, and radiographers.

(e) “Board” means the CalCare Board described in Section 100610.

(f) “CalCare” or “California Guaranteed Health Care for All” means the California
Guaranteed Health Care for All program established in Section 100601.

(q) “Capital expenditures” means expenses for the purchase, lease, construction, or
renovation of capital facilities, health information technology, artificial intelligence, and major
equipment, including costs associated with state grants, loans, lines of credit, and lease-purchase
arrangements.

(h) “Carrier” means either a private health insurer holding a valid outstanding certificate
of authority from the Insurance Commissioner or a health care service plan, as defined under
subdivision (f) of Section 1345 of the Health and Safety Code, licensed by the Department of
Managed Health Care.

(i) “Committee” means the CalCare Public Advisory Committee established pursuant to
Section 100611.

(]) “County organized health system” means a health system implemented pursuant to
Part 4 (commencing with Section 101525) of Division 101 of the Health and Safety Code, and
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Avrticle 2.8 (commencing with Section 14087.5) of Chapter 7 of Part 3 of Division 9 of the
Welfare and Institutions Code.

(k) “Essential community provider” means a provider, as defined in Section 156.235(c)
of Title 45 of the Code of Federal Regulations, as published February 27, 2015, in the Federal
Register (80 FR 10749), that serves predominantly low-income, medically underserved
individuals and that is one of the following:

(1) A community clinic, as defined in subparagraph (A) of paragraph (1) of subdivision
(a) of Section 1204 of the Health and Safety Code.

(2) A free clinic, as defined in subparagraph (B) of paragraph (1) of subdivision (a) of
Section 1204 of the Health and Safety Code.

(3) A federally qualified health center, as defined in Section 1395x(aa)(4) or Section
1396d(1)(2)(B) of Title 42 of the United States Code.

(4) A rural health clinic, as defined in Section 1395x(aa)(2) or 1396d(1)(1) of Title 42 of
the United States Code.

(5) An Indian Health Service Facility, as defined in subdivision (v) of Section 2699.6500
of Title 10 of the California Code of Requlations.

() “Federally matched public health program” means the state’s Medi-Cal program under
Title X1X of the federal Social Security Act (42 U.S.C. Sec. 1396 et seq.) and the federal
Children’s Health Insurance Program under Title XXI of the federal Social Security Act (42
U.S.C. Sec. 1397aa et seq.).

(m) “Fund” means the CalCare Trust Fund established pursuant to Article 2
(commencing with Section 100665) of Chapter 7.

(n) “Global budget” means the payment negotiated between an institutional provider and
the board pursuant to Section 100641.

(0) “Group practice” means a professional corporation under the Moscone-Knox
Professional Corporation Act (Part 4 (commencing with Section 13400) of Division 3 of Title 1
of the Corporations Code) that is a single corporation or partnership composed of licensed
doctors of medicine, doctors of osteopathy, or other licensed health care professionals, and that
provides health care items and services primarily directly through physicians or other health care
professionals who are either employees or partners of the organization.

(p) “Health care professional” means a health care professional licensed pursuant to
Division 2 (commencing with Section 500) of the Business and Professions Code, or licensed
pursuant to the Osteopathic Act or the Chiropractic Act, who, in accordance with the
professional’s scope of practice, may provide health care items and services under this title.

(q) “Health care item or service” means a health care item or service that is included as a
benefit under CalCare.

(r) “Health professional education expenditures” means expenditures in hospitals and
other health care facilities to cover costs associated with teaching and related research activities.

(s) “Home- and community-based services” means an integrated continuum of service
options available locally for older individuals and functionally impaired persons who seek to
maximize self-care and independent living in the home or a home-like environment, which
includes the home- and community-based services that are available through Medi-Cal pursuant
to the home- and community-based waiver program under Section 1915 of the federal Social
Security Act (42 U.S.C. Sec. 1396n) as of January 1, 2019.
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(t) “Implementation period” means the period under paragraph (6) of subdivision (e) of
Section 100612 during which CalCare is subject to special eligibility and financing provisions
until it is fully implemented under that section.

(u) “Institutional provider” means an entity that provides health care items and services
and is licensed pursuant to any of the following:

(1) A health facility, as defined in Chapter 2 (commencing with Section 1250) of
Division 2 of the Health and Safety Code.

(2) A clinic licensed pursuant to Chapter 1 (commencing with Section 1200) of Division
2 of the Health and Safety Code.

(3) A long-term health care facility, as defined in Section 1418 of the Health and Safety
Code, or a program developed pursuant to paragraph (1) of subdivision (i) of Section 100612.

(4) A county medical facility licensed pursuant to Chapter 2.5 (commencing with Section

1440) of Division 2 of the Health and Safety Code.

(5) A residential care facility for persons with chronic, life-threatening illness licensed
pursuant to Chapter 3.01 (commencing with Section 1568.01) of Division 2 of the Health and
Safety Code.

(6) An Alzheimer’s daycare resource center licensed pursuant to Chapter 3.1
(commencing with Section 1568.15) of Division 2 of the Health and Safety Code.

(7) A residential care facility for the elderly licensed pursuant to Chapter 3.2
(commencing with Section 1569) of Division 2 of the Health and Safety Code.

(8) A hospice licensed pursuant to Chapter 8.5 (commencing with Section 1745) of
Division 2 of the Health and Safety Code.

(9) A pediatric day health and respite care facility licensed pursuant to Chapter 8.6
(commencing with Section 1760) of Division 2 of the Health and Safety Code.

(10) A mental health care provider licensed pursuant to Division 4 (commencing with
Section 4000) of the Welfare and Institutions Code.

(11) A federally qualified health center, as defined in Section 1395x(aa)(4) or
1396d(1)(2)(B) of Title 42 of the United States Code.

(v) “Instrumental activities of daily living” means activities related to living
independently in the community, including meal planning and preparation, managing finances,
shopping for food, clothing, and other essential items, performing essential household chores,
communicating by phone or other media, and traveling around and participating in the
community.

(w) “Local initiative” means a prepaid health plan that is organized by, or designated by,
a_county government or county governments, or organized by stakeholders, of a region
designated by the department to provide comprehensive health care to eligible Medi-Cal
beneficiaries, including the entities established pursuant to Sections 14018.7, 14087.31,
14087.35, 14087.36, 14087.38, and 14087.96 of the Welfare and Institutions Code.

(X) “Long-term services and supports” means long-term care, treatment, maintenance, or
services related to health conditions, injury, or age, that are needed to support the activities of
daily living and the instrumental activities of daily living for a person with a disability, including
all long-term services and supports as defined in Section 14186.1 of the Welfare and Institutions
Code, home- and community-based services, additional services and supports identified by the
board to support people with disabilities to live, work, and participate in their communities, and
those as defined by the board.

(y) “Medicaid” or “medical assistance” means a program that is one of the following:
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(1) The state’s Medi-Cal program under Title X1X of the federal Social Security Act (42
U.S.C. Sec. 1396 et seq.).

(2) The federal Children’s Health Insurance Program under Title XXI of the federal
Social Security Act (42 U.S.C. Sec. 1397aa et seq.).

(z) “Medically necessary or appropriate” means the health care items, services, or
supplies needed or appropriate to prevent, diagnose, or treat an illness, injury, condition, or
disease, or its symptoms, and that meet accepted standards of medicine as determined by a
patient’s treating physician or other individual health care professional who is treating the
patient, and, according to that health care professional’s scope of practice and licensure, is
authorized to establish a medical diagnosis and has made an assessment of the patient’s
condition.

(aa) “Medicare” means Title XVIII of the federal Social Security Act (42 U.S.C. Sec.
1395 et seq.) and the programs thereunder.

(ab) “Member” means an individual who is enrolled in CalCare.

(ac) “Out-of-state health care service” means a health care item or service provided in
person to a member while the member is temporarily, for no more than 90 days, and physically
located out of the state under either of the following circumstances:

(1) It is medically necessary or appropriate that the health care item or service be
provided while the member physically is out of the state.

(2) It is medically necessary or appropriate, and cannot be provided in the state, because
the health care item or service can only be provided by a particular health care provider
physically located out of the state.

(ad) “Participating provider” means an individual or entity that is a health care provider
gualified under Section 100630 that has a participation agreement pursuant to Section 100631 in
effect with the board to furnish health care items or services under CalCare.

(ae) “Prescription drugs” means prescription drugs as defined in subdivision (n) of Section
130501 of the Health and Safety Code.

(af) “Resident” means an individual whose primary place of abode is in this state, without
regard to the individual’s immigration status, who meets the California residence requirements
adopted by the board pursuant to subdivision (k) of Section 100610. The board shall be guided
by the principles and requirements set forth in the Medi-Cal program under Article 7
(commencing with Section 50320) of Chapter 2 of Subdivision 1 of Division 3 of Title 22 of the
California Code of Regulations.

(aq) “Rural or medically underserved area” has the same meaning as a “health
professional shortage area” in Section 254e of Title 42 of the United States Code.

8 100603

This title does not preempt a city, county, or city and county from adopting additional
health care coverage for residents in that city, county, or city and county that provides more
protections and benefits to California residents than this title.

§ 100604

To the extent any law is inconsistent with this title or the legislative intent of the
California Guaranteed Health Care for All Act, this title shall apply and prevail, except when
explicitly provided otherwise by this title.

CHAPTER 2. Governance
§ 100610
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(a) CalCare shall be governed by an executive board, known as the CalCare Board,
consisting of nine voting members who are residents of California. The CalCare Board shall be
an independent public entity not affiliated with an agency or department. Of the members of the
board, five shall be appointed by the Governor, two shall be appointed by the Senate Committee
on Rules, and two shall be appointed by the Speaker of the Assembly. The Secretary of
California Health and Human Services or the secretary’s designee shall serve as a nonvoting, ex
officio member of the board.

(b) (1) A member of the board, other than an ex officio member, shall be appointed for a
term of four years, except that the initial appointment by the Senate Committee on Rules shall be
for a term of five years, and the initial appointment by the Speaker of the Assembly shall be for a
term of two years. These members may be reappointed for succeeding four-year terms.

(2) Appointments by the Governor shall be subject to confirmation by the Senate. A
member of the board may continue to serve until the appointment and gualification of the
member’s successor. Vacancies shall be filled by appointment for the unexpired term. The board
shall elect a chairperson on an annual basis.

(c) (1) Each person appointed to the board shall have demonstrated and acknowledged
expertise in health care policy or delivery.

(2) Appointing authorities shall also consider the expertise of the other members of the
board and attempt to make appointments so that the board’s composition reflects a diversity of
expertise in the various aspects of health care and the diversity of various regions within the
state.

(3) Appointments to the board shall be made as follows:

A) Two health care professionals who practice medicine.

(B) One registered nurse.

(C) One public health professional.

(D) One mental health professional.

(E) One member with an institutional provider background.

(F) One representative of a not-for-profit organization that advocates for individuals who
use health care in California

(G) One representative of a labor organization.

(H) One member of the committee established pursuant to Section 100611, who shall
serve on a rotating basis to be determined by the committee.

(d) Each member of the board shall have the responsibility and duty to meet the
requirements of this title and all applicable state and federal laws and requlations, to serve the
public interest of the individuals, employers, and taxpayers seeking health care coverage through
CalCare, and to ensure the operational well-being and fiscal solvency of CalCare.

(e) In making appointments to the board, the appointing authorities shall take into
consideration the racial, ethnic, gender, and geographical diversity of the state so that the board’s
composition reflects the communities of California.

(f) (1) A member of the board or of the staff of the board shall not be employed by, a
consultant to, a member of the board of directors of, affiliated with, or otherwise a representative
of, a health care professional, institutional provider, or group practice while serving on the board
or on the staff of the board, except board members who are practicing health care professionals
may be employed by an institutional provider or group practice. A member of the board or of the
staff of the board shall not be a board member or an employee of a trade association of health
professionals, institutional providers, or group practices while serving on the board or on the
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staff of the board. A member of the board or of the staff of the board may be a health care
professional if that member does not have an ownership interest in an institutional provider or a
professional health care practice.

(2) Notwithstanding Section 11009, a board member shall receive compensation for
service on the board. A board member may receive a per diem and reimbursement for travel and
other necessary expenses, as provided in Section 103 of the Business and Professions Code,
while engaged in the performance of official duties of the board.

(q) A member of the board shall not make, participate in making, or in any way attempt
to use the member’s official position to influence the making of a decision that the member
knows, or has reason to know, will have a reasonably foreseeable material financial effect,
distinguishable from its effect on the public generally, on the member or a person in the
member’s immediate family, or on either of the following:

(1) Any source of income, other than gifts and other than loans by a commercial lending
institution in the regular course of business on terms available to the public without regard to
official status aggregating two hundred fifty dollars ($250) or more in value provided to,
received by, or promised to the member within 12 months before the decision is made.

(2) Any business entity in which the member is a director, officer, partner, trustee,
employee, or holds any position of management.

(h) There shall not be liability in a private capacity on the part of the board or a member
of the board, or an officer or employee of the board, for or on account of an act performed or
obligation entered into in an official capacity, when done in good faith, without intent to defraud,
and in connection with the administration, management, or conduct of this title or affairs related
to this title.

(i) The board shall hire an executive director to organize, administer, and manage the
operations of the board. The executive director shall be exempt from civil service and shall serve
at the pleasure of the board.

(1) The board shall be subject to the Bagley-Keene Open Meeting Act (Article 9
(commencing with Section 11120) of Chapter 1 of Part 1 of Division 3 of Title 2), except that the
board may hold closed sessions when considering matters related to litigation, personnel,
contracting, and provider rates.

(k) The board may adopt rules and requlations as necessary to implement and administer
this title in accordance with the Administrative Procedure Act (Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2).

8100611

(a) The board shall convene a CalCare Public Advisory Committee to advise the board on
all matters of policy for CalCare. The committee shall consist of members who are residents of
California.

(b) Members of the committee shall be appointed by the board for a term of two years.
These members may be reappointed for succeeding two-year terms.

(c) The members of the committee shall be as follows:

(1) Four health care professionals.

(2) One registered nurse.

(3) One representative of a licensed health facility.

(4) One representative of an essential community provider.

(5) One representative of a physician organization or medical group.

(6) One behavioral health provider.
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(7) One dentist or oral care specialist.

(8) One representative of private hospitals.

(9) One representative of public hospitals.

(10) One individual who is enrolled in and uses health care items and services under
CalCare.

(11) Two representatives of organizations that advocate for individuals who use health
care in California, including at least one representative of an organization that advocates for the
disabled community.

(12) Two representatives of organized labor, including at least one labor organization
representing registered nurses.

(d) In convening the committee pursuant to this section, the board shall make good faith
efforts to ensure that their appointments, as a whole, reflect, to the greatest extent feasible, the
social and geographic diversity of the state.

(e) Members of the committee shall serve without compensation, but shall be reimbursed
for actual and necessary expenses incurred in the performance of their duties to the extent that
reimbursement for those expenses is not otherwise provided or payable by another public agency
or agencies, and shall receive one hundred fifty dollars ($150) for each full day of attending
meetings of the committee. For purposes of this section, “full day of attending a meeting” means
presence at, and participation in, not less than 75 percent of the total meeting time of the
committee during any particular 24-hour period.

(f) The committee shall meet at least once every quarter, and shall solicit input on
agendas and topics set by the board. All meetings of the committee shall be open to the public,
pursuant to the Bagley-Keene Open Meeting Act (Article 9 (commencing with Section 11120) of
Chapter 1 of Part 1 of Division 3 of Title 2).

(g) The committee shall elect a chairperson who shall serve for two years and who may
be reelected for an additional two years.

(h) Committee members, or their assistants, clerks, or deputies, shall not use for personal
benefit any information that is filed with, or obtained by, the committee and that is not generally
available to the public.

§ 100612

(a) The board shall have all powers and duties necessary to establish and implement
CalCare. The board shall provide, under CalCare, comprehensive universal single-payer health
care coverage and a health care cost control system for the benefit of all residents of the state.

(b) The board shall, to the maximum extent possible, organize, administer, and market
CalCare and services as a single-payer program under the name “CalCare” or any other name as
the board determines, regardless of which law or source the definition of a benefit is found,
including, on a voluntary basis, retiree health benefits. In implementing this title, the board shall
avoid jeopardizing federal financial participation in the programs that are incorporated into
CalCare and shall take care to promote public understanding and awareness of available benefits
and programs.

(c) The board shall consider any matter to effectuate the provisions and purposes of this
title. The board shall not have executive, administrative, or appointive duties except as otherwise
provided by law.

(d) The board shall designate the executive director to employ necessary staff and
authorize reasonable, necessary expenditures from the CalCare Trust Fund to pay program
expenses and to administer CalCare. The executive director shall hire or designate another to hire
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staff, who shall not be exempt from civil service, to implement fully the purposes and intent of
CalCare. The executive director, or the executive director’s designee, shall give preference in
hiring to all individuals displaced or unemployed as a direct result of the implementation of
CalCare, including as set forth in Section 100615.

(e) The board shall do or delegate to the executive director all of the following:

(1) Determine goals, standards, guidelines, and priorities for CalCare.

(2) Annually assess projected revenues and expenditures and ensure financial solvency of
CalCare.

(3) Develop CalCare’s budget pursuant to Section 100667 to ensure adequate funding to
meet the health care needs of the population, and review all budgets annually to ensure they
address disparities in service availability and health care outcomes and for sufficiency of rates,
fees, and prices to address disparities.

(4) Establish standards and criteria for the development and submission of provider
operating and capital expenditure requests pursuant to Article 2 (commencing with Section
100640) of Chapter 5.

(5) Establish standards and criteria for the allocation of funds from the CalCare Trust
Fund pursuant to Section 100667.

(6) Determine when individuals may begin enrolling in CalCare. There shall be an
implementation period that begins on the date that individuals may begin enrolling in CalCare
and ends on a date determined by the board.

(7) Establish an enrollment system that ensures all eligible California residents, including
those who travel out of state, those who have disabilities that limit their mobility, hearing,
vision, or mental or cognitive capacity, those who cannot read, and those who do not speak or
write English, are aware of their right to health care and are formally enrolled in CalCare.

(8) Neqgotiate payment rates, set payment methodologies, and set prices involving aspects
of CalCare and establish procedures thereto, including procedures for negotiating fee-for-service
payment to certain participating providers pursuant to Chapter 8 (commencing with Section
100675).

(9) Oversee the establishment, as part of the administration of CalCare, of the committee
pursuant to Section 100611.

(10) Implement policies to ensure that all Californians receive culturally, linguistically,
and structurally competent care, pursuant to Chapter 6 (commencing with Section 100650),
ensure that all disabled Californians receive care in accordance with the federal Americans with
Disabilities Act (42 U.S.C. Sec. 12101 et seq.) and Section 504 of the federal Rehabilitation Act
of 1973 (29 U.S.C. Sec. 794), and develop mechanisms and incentives to achieve these purposes
and a means to monitor the effectiveness of efforts to achieve these purposes.

(11) Establish standards for mandatory reporting by participating providers and penalties
for failure to report, including reporting of data pursuant to Section 100616 and to Section
100631.

(12) Implement policies to ensure that all residents of this state have access to medically
appropriate, coordinated mental health services.

(13) Ensure the establishment of policies that support the public health.

(14) Meet regularly with the committee.

(15) Determine an appropriate level of, and provide support during the transition for,
training and job placement for persons who are displaced from employment as a result of the
initiation of CalCare pursuant to Section 100615.
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(16) In consultation with the Department of Managed Health Care, oversee the
establishment of a system for resolution of disputes pursuant to Section 100627 and a system for
independent medical review pursuant to Section 100627.

(17) Establish and maintain an internet website that provides information to the public
about CalCare that includes information that supports choice of providers and facilities and
informs the public about meetings of the board and the committee.

(18) Establish a process that is accessible to all Californians for CalCare to receive the
concerns, opinions, ideas, and recommendations of the public regarding all aspects of CalCare.

(19) (A) Annually prepare a written report on the implementation and performance of
CalCare functions during the preceding fiscal year, that includes, at a minimum:

(i) The manner in which funds were expended.

(i1) The progress toward and achievement of the requirements of this title.

(iii) CalCare’s fiscal condition.

(iv) Recommendations for statutory changes.

(v) Receipt of payments from the federal government and other sources.

(vi) Whether current year goals and priorities have been met.

(vii) Future goals and priorities.

(B) The report shall be transmitted to the Legislature and the Governor, on or before
October 1 of each year and at other times pursuant to this division, and shall be made available to
the public on the internet website of CalCare.

(C) A report made to the Legislature pursuant to this subdivision shall be submitted
pursuant to Section 9795 of the Government Code.

(f) The board may do or delegate to the executive director all of the following:

(1) Negotiate and enter into any necessary contracts, including contracts with health care
providers and health care professionals.

(2) Sue and be sued.

(3) Receive and accept qgifts, grants, or donations of moneys from any agency of the
federal government, any agency of the state, and any municipality, county, or other political
subdivision of the state.

(4) Receive and accept gifts, grants, or donations from individuals, associations, private
foundations, and corporations, in compliance with the conflict-of-interest provisions to be
adopted by the board by regulation.

(5) Share information with relevant state departments, consistent with the confidentiality
provisions in this title, necessary for the administration of CalCare.

(9) A carrier may not offer benefits or cover health care items or services for which
coverage is offered to individuals under CalCare, but may, if otherwise authorized, offer benefits
to cover health care items or services that are not offered to individuals under CalCare. However,
this title does not prohibit a carrier from offering either of the following:

(1) Benefits to or for individuals, including their families, who are employed or self-
employed in the state, but who are not residents of the state.

(2) Benefits during the implementation period to individuals who enrolled or may enroll
as members of CalCare.

(h) After the end of the implementation period, a person shall not be a board member
unless the person is a member of CalCare, except the ex officio member.

(1) No later than two years after the effective date of this section, the board shall develop
proposals for both of the following:
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(1) Accommodating employer retiree health benefits for people who have been members
of the Public Emplovyees’ Retirement System, but live as retirees out of the state.

(2) Accommodating employer retiree health benefits for people who earned or accrued
those benefits while residing in the state before the implementation of CalCare and live as
retirees out of the state.

(1) The board shall develop a proposal for CalCare coverage of health care items and
services currently covered under the workers’ compensation system, including whether and how
to continue funding for those item and services under that system and how to incorporate
experience rating.

§ 100613

The board may contract with not-for-profit organizations to provide both of the
following:

(a) Assistance to CalCare members with respect to selection of a participating provider,
enrolling, obtaining health care items and services, disenrolling, and other matters relating to
CalCare.

(b) Assistance to a health care provider providing, seeking, or considering whether to
provide health care items and services under CalCare.

8100614

(a) There is hereby established in state government an Advisory Commission on Long-
Term Services and Supports, to advise the board on matters of policy related to long-term
services and supports for CalCare.

(b) The advisory commission shall consist of eleven members who are residents of
California. Of the members of the advisory commission, five shall be appointed by the Governor,
three shall be appointed by the Senate Committee on Rules, and three shall be appointed by the
Speaker of the Assembly. The members of the advisory commission shall include all of the
following:

(1) At least two people with disabilities who use long-term services and supports.

(2) At least two older adults who use long-term services and supports.

(3) At least two providers of long-term services and supports, including one family
attendant or family caregiver.

(4) At least one representative of a disability rights organization.

(5) At least one representative or member of a labor organization representing workers
who provide long-term services and supports.

(6) At least one representative of a group representing seniors.

(7) At least one researcher or academic in long-term services and supports.

(c) In making appointments pursuant to this section, the Governor, the Senate Committee
on Rules, and the Speaker of the Assembly shall make good faith efforts to ensure that their
appointments, as a whole, reflect, to the greatest extent feasible, the diversity of the population of
people who use long-term services and supports, including their race, ethnicity, national origin,
primary language use, age, disability, sex, including gender identity and sexual orientation,
geographic location, and socioeconomic status.

(d) (1) A member of the commission may continue to serve until the appointment and
qualification of that member’s successor. Vacancies shall be filled by appointment for the
unexpired term.

(2) Members of the advisory commission shall be appointed for a term of four years,
except that the initial appointment by the Senate Committee on Rules shall be for a term of five
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years, and the initial appointment by the Speaker of the Assembly shall be for a term of two
years. These members may be reappointed for succeeding four-year terms.

(3) Vacancies that occur shall be filled within 30 days after the occurrence of the
vacancy, and shall be filled in the same manner in which the vacating member was initially
selected or appointed. The Secretary of California Health and Human Services shall notify the
appropriate appointing authority of any expected vacancies on the long-term services and
supports advisory commission.

(e) Members of the advisory commission shall serve without compensation, but shall be
reimbursed for actual and necessary expenses incurred in the performance of their duties to the
extent that reimbursement for those expenses is not otherwise provided or payable by another
public agency or agencies. Members shall also receive one hundred fifty dollars ($150) for each
full day of attending meetings of the advisory commission. For purposes of this section, “full day
of attending a meeting” means presence at, and participation in, not less than 75 percent of the
total meeting time of the advisory commission during any particular 24-hour period.

(f) The advisory commission shall meet at least six times per year in a place convenient
to the public. All meetings of the advisory commission shall be open to the public, pursuant to
the Bagley-Keene Open Meeting Act (Article 9 (commencing with Section 11120) of Chapter 1
of Part 1 of Division 3 of Title 2).

(g) The advisory commission shall elect a chairperson who shall serve for two years and
who may be reelected for an additional two years.

(h) It is unlawful for the advisory commission members or any of their assistants, clerks,
or deputies to use for personal benefit any information that is filed with, or obtained by, the
advisory commission and that is not generally available to the public.

§ 100615

(a) The board shall provide funds from the CalCare Trust Fund or funds otherwise
appropriated for this purpose to the Secretary of Labor and Workforce Development for program
assistance to individuals employed or previously employed in the fields of health insurance,
health care service plans, or other third-party payments for health care, individuals providing
services to health care providers to deal with third-party payers for health care, individuals who
may be affected by and who may experience economic dislocation as a result of the
implementation of this title, and individuals whose jobs may be or have been ended as a result of
the implementation of CalCare, consistent with otherwise applicable law.

(b) Assistance described in subdivision (a) shall include job training and retraining, job
placement, preferential hiring, wage replacement, retirement benefits, and education benefits.

§ 100616

(a) The board shall utilize the data collected pursuant to Chapter 1 (commencing with
Section 128675) of Part 5 of Division 107 of the Health and Safety Code to assess patient
outcomes and to review utilization of health care items and services paid for by CalCare.

(b) As applicable to the type of provider, the board shall require and enforce the
collection and availability of all of the following data to promote transparency, assess quality of
care, compare patient outcomes, and review utilization of health care items and services paid for
by CalCare, which shall be reported to the board and, as applicable, the Department of Health
Care Access and Information or the Medical Board of California:

(1) Inpatient discharge data, including severity of illness and risk of mortality, with
respect to each discharge.
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(2) Emergency department, ambulatory surgical center, and other outpatient department
data, including cost data, charge data, length of stay, and patients’ unit of observation with
respect to each individual receiving health care items and services.

(3) For hospitals and other providers receiving global budgets, annual financial data,
including all of the following:

(A) Community benefit activities, including charity care, to which Section 501(r) of Title
26 of the United States Code applies, provided by the provider in dollar value at cost.

(B) Number of employees by employee classification or job title and by patient care unit
or department.

(C) Number of hours worked by the employees in each patient care unit or department.

(D) Employee wage information by job title and patient care unit or department.

(E) Number of registered nurses per staffed bed by patient care unit or department.

(F) A description of all information technology, including health information technology
and artificial intelligence, used by the provider and the dollar value of that information
technology.

(G) Annual spending on information technology, including health information
technology, artificial intelligence, purchases, upgrades, and maintenance.

(4) Risk-adjusted and raw outcome data, including:

(A) Risk-adjusted outcome reports for medical, surgical, and obstetric procedures
selected by the Department of Health Care Access and Information pursuant to Sections 128745
to 128750, inclusive, of the Health and Safety Code.

(B) Any other risk-adjusted outcome reports that the board may require for medical,
surgical, and obstetric procedures and conditions as it deems appropriate.

(5) A disclosure made by a provider as set forth in Article 6 (commencing with Section
650) of Chapter 1 of Division 2 of the Business and Professions Code.

(c) (1) The Medical Board of California shall collect data for the outpatient surgery
settings that the Medical Board of California reqgulates that meets the Ambulatory Surgery Data
Record requirements of Section 128737 of the Health and Safety Code, and shall submit that data
to the CalCare board.

(2) The CalCare board shall make that data available as required pursuant to subdivision

(d).

(d) The board shall make all disclosed data collected under this section publicly available
and searchable through an internet website and through the Department of Health Care Access
and Information public data sets.

(e) Consistent with state and federal privacy laws, the board shall make available data
collected through CalCare to Department of Health Care Access and Information and the
California Health and Human Services Agency, consistent with this title and otherwise
applicable law, to promote and protect public, environmental, and occupational health.

(f) Before full implementation of CalCare, and, for providers seeking to receive global
budgets or salaried payments under Article 2 (commencing with Section 100640) of Chapter 5,
as applicable, before the negotiation of initial payments, the board shall provide for the collection
and availability of the following data:

(1) The number of patients served.

(2) The dollar value of the care provided, at cost, for all of the following categories of
Department of Health Care Access and Information data items:

(A) Patients receiving charity care.
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(B) Contractual adjustments of county and indigent programs, including traditional and
managed care.

(C) Bad debts or any other unpaid charges for patient care that the provider sought, but
was unable to collect.

(q) The board shall reqularly analyze information reported under this section and shall
establish rules and regulations to allow researchers, scholars, participating providers, and others
to access and analyze data for purposes consistent with this title, without compromising patient
privacy.

(h) (1) The board shall establish regulations for the collection and reporting of data to
promote transparency, assess patient outcomes, and review utilization of services provided by
physicians and other health care professionals, as applicable, and paid for by CalCare.

(2) In implementing this section, the board shall utilize data that is already being
collected pursuant to other state or federal laws and requlations whenever possible.

(3) Data reporting required by participating providers under this section shall supplement
the data collected by the Department of Health Care Access and Information and shall not
modify or alter other reporting requirements to governmental agencies.

(i) The board shall not utilize quality or other review measures established under this
section for the purposes of establishing payment methods to providers.

(1) The board may coordinate and cooperate with the Department of Health Care Access
and Information or other health planning agencies of the state to implement the requirements of
this section.

8100617

(a) The board shall establish and use a process to enter into participation agreements with
health care providers and other contracts with contractors. A contract entered into pursuant to
this title shall be exempt from Part 2 (commencing with Section 10100) of Division 2 of the
Public Contract Code, and shall be exempt from the review or approval of the Department of
General Services. The board shall adopt a CalCare Contracting Manual incorporating
procurement and contracting policies and procedures that shall be followed by CalCare. The
policies and procedures in the manual shall be substantially similar to the provisions contained in
the State Contracting Manual.

(b) The adoption, amendment, or repeal of a requlation by the board to implement this
section, including the adoption of a manual pursuant to subdivision (a) and any procurement
process conducted by CalCare in accordance with the manual, is exempt from the rulemaking
provisions of the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340)
of Part 1 of Division 3 of Title 2 of the Government Code).

§ 100618

(a) Notwithstanding any other law, CalCare, a state or local agency, or a public employee
acting under color of law shall not provide or disclose to anyone, including the federal
government, any personally identifiable information obtained, including a person’s religious
beliefs, practices, or affiliation, national origin, ethnicity, or immigration status, for law
enforcement or immigration purposes.

(b) Notwithstanding any other law, law enforcement agencies shall not use CalCare
moneys, facilities, property, equipment, or personnel to investigate, enforce, or assist in the
investigation or enforcement of a criminal, civil, or administrative violation or warrant for a
violation of a requirement that individuals register with the federal government or a federal
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agency based on religion, national origin, ethnicity, immigration status, or other protected
category as recognized in the Unruh Civil Rights Act (Section 51 of the Civil Code).
§ 100619

(a) On or before July 1, 2024, the board shall conduct and deliver a fiscal analysis to
determine both of the following:

(1) Whether or not CalCare may be implemented.

(2) Whether revenue is more likely than not to be sufficient to pay for program costs
within eight years of CalCare’s implementation.

(b) The board shall contract with one or more independent entities with the appropriate
expertise to conduct the fiscal analysis.

(c) The board shall deliver, and upon request present, the fiscal analysis to the Chair of
the Senate Committee on Health, the Chair of the Assembly Committee on Health, the Chair of
the Senate Committee on Appropriations, and the Chair of the Assembly Committee on
Appropriations.

(d) After the board has determined whether or not CalCare may be implemented and if
program revenue is more likely than not to be sufficient to pay for program costs within eight
years of CalCare’s implementation, CalCare shall not be further implemented until the Senate
Committee on Health, Assembly Committee on Health, Senate Committee on Appropriations,
and Assembly Committee on Appropriations consider, and the Legislature approves, by statute,
the implementation of CalCare.

CHAPTER 3. Eligibility and Enrollment
8 100620

(a) Every resident of the state shall be eligible and entitled to enroll as a member of
CalCare.

(b) (1) A member shall not be required to pay a fee, payment, or other charge for
enrolling in or being a member of CalCare.

(2) A member shall not be required to pay a premium, copayment, coinsurance,
deductible, or any other form of cost sharing for all covered benefits under CalCare.

(c) A college, university, or other institution of higher education in the state may
purchase coverage under CalCare for a student, or a student’s dependent, who is not a resident of
the state.

(d) An individual entitled to benefits through CalCare may obtain health care items and
services from any institution, agency, or individual participating provider.

(e) The board shall establish a process for automatic CalCare enrollment at the time of
birth in California.

8§ 100621

(a) All residents of this state, no matter what their sex, race, color, religion, ancestry,
national origin, disability, age, previous or existing medical condition, genetic information,
marital status, familial status, military or veteran status, sexual orientation, gender identity or
expression, pregnancy, pregnancy-related medical condition, including termination of pregnancy,
citizenship, primary language, or immigration status, are entitled to full and equal
accommodations, advantages, facilities, privileges, or services in all health care providers
participating in CalCare.

(b) Subdivision (a) prohibits a participating provider, or an entity conducting,
administering, or funding a health program or activity pursuant to this title, from discriminating
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based upon the categories described in subdivision () in the provision, administration, or
implementation of health care items and services through CalCare.

(c) Discrimination prohibited under this section includes the following:

(1) Exclusion of a person from participation in or denial of the benefits of CalCare,
except as expressly authorized by this title for the purposes of enforcing eligibility standards in
Section 100620.

(2) Reduction of a person’s benefits.

(3) Any other discrimination by any participating provider or any entity conducting,
administering, or funding a health program or activity pursuant to this title.

(d) Section 52 of the Civil Code shall apply to discrimination under this section.

(e) Except as otherwise provided in this section, a participating provider or entity is in
violation of subdivision (b) if the complaining party demonstrates that any of the categories
listed in subdivision (a) was a motivating factor for any health care practice, even if other factors
also motivated the practice.

CHAPTER 4. Benefits
§ 100625

(a) Individuals enrolled for benefits under CalCare are entitled to have payment made by
CalCare to a participating provider for the health care items and services in subdivision (c), if
medically necessary or appropriate for the maintenance of health or for the prevention, diagnosis,
treatment, or rehabilitation of a health condition.

(b) The determination of medical necessity or appropriateness shall be made by the
member’s treating physician or by a health care professional who is treating that individual and
is authorized to make that determination in accordance with the scope of practice, licensing, the
program standards established in Chapter 6 (commencing with Section 100650), and by the
board, and other laws of the state.

(c) Covered health care benefits for members include all of the following categories of
health care items and services:

(1) Inpatient and outpatient medical and health facility services, including hospital
services and 24-hour-a-day emergency services.

(2) Inpatient and outpatient health care professional services and other ambulatory patient
Services.

(3) Primary and preventive services, including chronic disease management.

(4) Prescription drugs and biological products.

(5) Medical devices, equipment, appliances, and assistive technology.

(6) Mental health and substance abuse treatment services, including inpatient and
outpatient care.

(7) Diagnostic imaging, laboratory services, and other diagnostic and evaluative services.

(8) Comprehensive reproductive, maternity, and newborn care.

(9) Pediatrics.

(10) Oral health, audiology, and vision services.

(11) Rehabilitative and habilitative services and devices, including inpatient and
outpatient care.

(12) Emergency services and transportation.

(13) Early and periodic screening, diagnostic, and treatment services as defined in
Section 1396d(r) of Title 42 of the United States Code.
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(14) Necessary transportation for health care items and services for persons with
disabilities or who may qualify as low income.

(15) Long-term services and supports described in Section 100626, including long-term
services and supports covered under Medi-Cal (Chapter 7 (commencing with Section 14000) of
Part 3 of Division 9 of the Welfare and Institutions Code) or the federal Children’s Health
Insurance Program (Title XXI of the federal Social Security Act (42 U.S.C. Sec. 1397aa et seq.))

(16) Any additional health care items and services the board authorizes to be added to
CalCare benefits.

(d) The categories of covered health care items and services under subdivision (c) include
all the following:

(1) Prosthetics, eyeglasses, and hearing aids and the repair, technical support, and
customization needed for their use by an individual.

(2) Child and adult immunizations.

(3) Hospice care.

(4) Care in a skilled nursing facility.

(5) Home health care, including health care provided in an assisted living facility.

(6) Prenatal and postnatal care.

(7) Podiatric care.

(8) Blood and blood products.

(9) Dialysis.

(10) Community-based adult services as defined under Chapter 7 (commencing with
Section 14000) of Part 3 of Division 9 of the Welfare and Institutions Code as of January 1,
2021.

(11) Dietary and nutritional therapies determined appropriate by the board.

(12) Therapies that are shown by the National Center for Complementary and Integrative
Health in the National Institutes of Health to be safe and effective, including chiropractic care
and acupuncture.

(13) Health care items and services previously covered by county integrated health and
human services programs pursuant to Chapter 12.96 (commencing with Section 18990) and
Chapter 12.991 (commencing with Section 18991) of Part 6 of Division 9 of the Welfare and
Institutions Code.

(14) Health care items and services previously covered by a regional center for persons
with developmental disabilities pursuant to Chapter 5 (commencing with Section 4620) of
Division 4.5 of the Welfare and Institutions Code.

(15) Language interpretation and translation for health care items and services, including
sign language and braille or other services needed for individuals with communication barriers.

(e) Covered health care items and services under CalCare include all health care items
and services required to be covered under the following provisions, without regard to whether
the member would be eligible for or covered by the source referred to:

(1) The federal Children’s Health Insurance Program (Title XXI of the federal Social
Security Act (42 U.S.C. Sec. 1397aa et seq.)).

(2) Medi-Cal (Chapter 7 (commencing with Section 14000) of Part 3 of Division 9 of the
Welfare and Institutions Code).

(3) The federal Medicare program pursuant to Title XVII1 of the federal Social Security
Act (42 U.S.C. Sec. 1395 et seq.).
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(4) Health care service plans pursuant to the Knox-Keene Health Care Service Plan Act
of 1975 (Chapter 2.2 (commencing with Section 1340) of Division 2 of the Health and Safety
Code).

(5) Health insurers, as defined in Section 106 of the Insurance Code, pursuant to Part 2
(commencing with Section 10110) of Division 2 of the Insurance Code.

(6) All essential health benefits mandated by the federal Patient Protection and
Affordable Care Act as of January 1, 2017.

(f) Health care items and services covered under CalCare shall not be subject to prior
authorization or a limitation applied through the use of step therapy protocols.

8§ 100626

(a) Subject to the other provisions of this title, individuals enrolled for benefits under
CalCare are entitled to have payment made by CalCare to an eligible provider for long-term
services and supports, in accordance with the standards established in this title, for care, services,

diagnosis, treatment, rehabilitation, or maintenance of health related to a medically determinable
condition, whether physical or mental, of health, injury, or age, that either:

(1) Causes a functional limitation in performing one or more activities of daily living or
in instrumental activities of daily living.

(2) Is a disability, as defined in Section 12102(1)(A) of Title 42 of the United States
Code, that substantially limits one or more of the member’s major life activities.

(b) The board shall adopt requlations that provide for the following:

(1) The determination of individual eligibility for long-term services and supports under
this section.

(2) The assessment of the long-term services and supports needed for an eligible
individual.

(3) The automatic entitlement of an individual who receives or is approved to receive
disability benefits from the federal Social Security Administration under the federal Social
Security Disability Insurance program established in Title Il or Title XVI of the federal Social
Security Act to the long-term services and supports under this section.

(c) Long-term services and supports provided pursuant to this section shall do all of the
following:

(1) Include long-term nursing services for a member, whether provided in an institution
or in a home- and community-based setting.

(2) Provide coverage for a broad spectrum of long-term services and supports, including
home- and community-based services, other care provided through noninstitutional settings, and
respite care.

(3) Provide coverage that meets the physical, mental, and social needs of a member while
allowing the member the member’s maximum possible autonomy and the member’s maximum
possible civic, social, and economic participation.

(4) Prioritize delivery of long-term services and supports through home- and community-
based services over institutionalization.

(5) Unless a member chooses otherwise, ensure that the member receives home- and
community-based long-term services and supports regardless of the recipient’s type or level of
disability, service need, or age.

(6) Have the goal of enabling persons with disabilities to receive services in the least
restrictive and most integrated setting appropriate to the member’s needs.
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(7) Be provided in a manner that allows persons with disabilities to maintain their
independence, self-determination, and dignity.

(8) Provide long-term services and supports that are of equal quality and equitably
accessible across geographic regions.

(9) Ensure that long-term services and supports provide recipients the option of self-
direction of service, including under the Self-Directed Services Program described in Division
4.5 (commencing with Section 4500) of the Welfare and Institutions Code, from either the
recipient or care coordinators of the recipient’s choosing.

(d) In developing requlations to implement this section, the board shall consult the
advisory commission established pursuant to Section 100614.

§ 100627

(a) (1) The board shall, on a regular basis and at least annually, evaluate whether the
benefits under CalCare should be expanded or adjusted to promote the health of members and
California residents, account for changes in medical practice or new information from medical
research, or respond to other relevant developments in health science.

2) In implementing this section, the board shall not remove or eliminate covered health
care items and services under CalCare that are listed in this chapter.

(b) The board shall establish a process by which health care professionals, other
clinicians, and members may petition the board to add or expand benefits to CalCare.

(c) The board shall establish a process by which individuals may bring a disputed health
care item or service or a coverage decision for review to the Independent Medical Review
System established in the Department of Managed Health Care pursuant to Article 5.55
(commencing with Section 1374.30) of Chapter 2.2 of Division 2 of the Health and Safety Code.

(d) For the purposes of this chapter:

(1) “Coverage decision” means the approval or denial of health care items or services by
a participating provider or a health care professional who is employed by or otherwise receives
compensation or payment for items and services furnished under CalCare from a participating
provider, substantially based on a finding that the provision of a particular service is included or
excluded as a covered item or service under CalCare. A “coverage decision” does not encompass
a decision regarding a disputed health care item or service.

(2) “Disputed health care item or service” means a health care item or service eligible for
coverage and payment under CalCare that has been denied, modified, or delayed by a decision of
a participating provider or a health care professional who is employed by or otherwise receives
compensation or payment for health care items and services furnished under CalCare from a
participating provider, in whole or in part, due to a finding that the service is not medically
necessary or appropriate. A decision regarding a disputed health care item or service relates to
the practice of medicine, including early discharge from an institutional provider, and is not a
coverage decision.

CHAPTER 5. Delivery of Care
Article 1. Health Care Providers
§ 100630

(a) (1) A health care provider or entity is qualified to participate as a provider in CalCare
if the health care provider furnishes health care items and services while the provider, or, if the
provider is an entity, the individual health care professional of the entity furnishing the health
care items and services, is physically present within the State of California, and if the provider
meets all of the following:
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(A) The provider or entity is a health care professional, group practice, or institutional
health care provider licensed to practice in California.

(B) The provider or entity agrees to accept CalCare rates as payment in full for all
covered health care items and services.

(C) The provider or entity has filed with the board a participation agreement described in
Section 100631.

(D) The provider or entity is otherwise in good standing.

(2) The board shall establish and maintain procedures and standards for recognizing
health care providers located out of the state for purposes of providing coverage under CalCare
for members who require out-of-state health care services while the member is temporarily
located out of the state.

(b) A provider or entity shall not be qualified to furnish health care items and services
under CalCare if the provider or entity does not provide health care items or services directly to
individuals, including the following:

(1) Entities or providers that contract with other entities or providers to provide health
care items and services shall not be considered a qualified provider for those contracted items
and services.

(2) Entities that are approved to coordinate care plans under the Medicare Advantage
program established in Part C of Title XVIII of the federal Social Security Act (42 U.S.C. Sec.
1851 et seq.) as of January 1, 2020, but do not directly provide health care items and services.

(c) A health care provider qualified to participate under this section may provide covered
health care items or services under CalCare, as long as the health care provider is legally
authorized to provide the health care item or service for the individual and under the
circumstances involved.

(d) The board shall establish and maintain procedures for members and individuals eligible to
enroll in CalCare to enroll onsite at a participating provider.

(e) The board shall establish and maintain procedures and standards for members to
select a primary care physician, which may be an internist, a pediatrician, a physician who
practices family medicine, a gynecologist, a physician who practices geriatric medicine, or, at the
option of a member who has a chronic condition that requires specialty care, a specialist health
care professional who reqularly and continually provides treatment to the member for that
condition.

(f) A referral from a primary care provider is not required for a member to see a
participating provider.

(0) A member may choose to receive health care items and services under CalCare from a
participating provider, subject to the willingness or availability of the provider, and consistent
with the provisions of this title relating to discrimination, and the appropriate clinically relevant
circumstances and standards.

§ 100631

(a) A health care provider shall enter into a participation agreement with the board to
gualify as a participating provider under CalCare.

(b) A participation agreement between the board and a health care provider shall include
provisions for at least the following, as applicable to each provider:

(1) Health care items and services to members shall be furnished by the provider without
discrimination, as required by Section 100621. This paragraph does not require the provision of a
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type or class of health care items or services that are outside the scope of the provider’s normal
practice.

(2) A charge shall not be made to a member for a covered health care item or service,
other than for payment authorized by this title. Except as described in Section 100634, a contract
shall not be entered into with a patient for a covered health care item or service.

(3) The provider shall follow the policies and procedures in the CalCare Contracting
Manual established pursuant to Section 100617.

(4) The provider shall furnish information reasonably required by the board and shall
meet the reporting requirements of Sections 100616 and 100651 for at least the following:

(A) Quality review by designated entities.

(B) Making payments, including the examination of records as necessary for the
verification of information on which those payments are based.

(C) Statistical or other studies required for the implementation of this title.

(D) Other purposes specified by the board.

(5) If the provider is not an individual, the provider shall not employ or use an individual
or other provider that has had a participation agreement terminated for cause to provide covered
health care items and services.

(6) If the provider is paid on a fee-for-service basis for covered health care items and
services, the provider shall submit bills and required supporting documentation relating to the
provision of covered health care items or services within 30 days after the date of providing
those items or services.

(7) The provider shall submit information and any other required supporting
documentation reasonably required by the board on a quarterly basis that relates to the provision
of covered health care items and services and describes health care items and services furnished
with respect to specific individuals.

(8) (A) If the provider receives payment based on provider data on diagnosis-related
coding, procedure coding, or other coding system or data, the provider shall disclose the
following to the board:

(i) Any case mix indexes, diagnosis coding software, procedure coding software, or other
coding system utilized by the provider for the purposes of meeting payment, global budget, or
other disclosure requirements under this title.

(i) Any case mix indexes, diagnosis coding guidelines, procedure coding quidelines, or
coding tip sheets used by the provider for the purposes of meeting payment or disclosure
requirements under this title.

(B) If the provider receives payment based on provider data on diagnosis-related coding,
procedure coding, or other coding system or data, the provider shall not do the following:

(i) Use proprietary case mix indexes, diagnosis coding software, procedure coding
software, or other coding system for the purposes of meeting payment, global budget, or other
disclosure requirements under this title.

(i1) Require another health care professional to apply case mix indexes, diagnosis coding
software, procedure coding software, or other coding system in a manner that limits the clinical
diagnosis, treatment process, or a treating health care professional’s judgment in determining a
diagnosis or treatment process, including the use of leading queries or prohibitions on using
certain codes.

(ii1) Provide financial incentives or disincentives to physicians, registered nurses, or other
health care professionals for particular coding guery results or code selections.
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(iv) Use case mix indexes, diagnosis coding software, procedure coding software, or
other coding system that make suggestions for higher severity diagnoses or higher cost procedure
coding.

(9) The provider shall comply with the duty of patient advocacy and reporting
requirements described in Section 100651.

(20) If the provider is not an individual, the provider shall ensure that a board member,
executive, or administrator of the provider shall not receive compensation from, own stock or
have other financial investments in, or receive services as a board member of an entity that
contracts with or provides health care items or services, including pharmaceutical products and
medical devices or equipment, to the provider.

(11) If the provider is a not-for-profit hospital subject to Article 2 (commencing with
Section 127340) of Chapter 2 of Part 2 of Division 107 of the Health and Safety Code, the
hospital shall submit to the board the community benefits plan developed pursuant to Article 2
(commencing with Section 127340) of the Health and Safety Code.

(12) Health care items and services to members shall be furnished by a health care
professional while the professional is physically present within the State of California.

(13) The provider shall not enter into risk-bearing, risk-sharing, or risk-shifting
agreements with other health care providers or entities other than CalCare.

(c) This section does not limit the formation of group practices.
§ 100632

(a) A participation agreement may be terminated with appropriate notice by the board for
failure to meet the requirements of this title or may be terminated by a provider.

(b) A participating provider shall be provided notice and a reasonable opportunity to
correct deficiencies before the board terminates an agreement, unless a more immediate
termination is required for public safety or similar reasons.

(c) The procedures and penalties under the Medi-Cal program for fraud or abuse pursuant
to Sections 14107, 14107.11, 14107.12, 14107.13, 14107.2, 14107.3, 14107.4, 14107.5, and
14108 of the Welfare and Institutions Code shall apply to an applicant or provider under
CalCare.

(d) For purposes of this section:

(1) “Applicant” means an individual, including an ordering, referring, or prescribing
individual, partnership, group, association, corporation, institution, or entity, and the officers,
directors, owners, managing employees, or agents thereof, that apply to the board to participate
as a provider in CalCare.

(2) “Provider” means an individual, partnership, group, association, corporation,
institution, or entity, and the officers, directors, owners, managing employees, or agents of a
partnership, group association, corporation, institution, or entity, that provides services, goods,
supplies, or merchandise, directly or indirectly, including all ordering, referring, and prescribing,
to CalCare program members.

§ 100633

(a) A person shall not discharge or otherwise discriminate against an employee on
account of the employee or a person acting pursuant to a request of the employee for any of the
following:

(1) Notifying the board, executive director, or employee’s employer of an alleged
violation of this title, including communications related to carrying out the employee’s job
duties.
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(2) Refusing to engage in a practice made unlawful by this title, if the employee has
identified the alleged illegality to the employer.

(3) Providing, causing to be provided, or being about to provide or cause to be provided
to the provider, the federal government, or the Attorney General information relating to a
violation of, or an act or omission the provider or representative reasonably believes to be a
violation of, this title.

(4) Testifying before or otherwise providing information relevant for a state or federal
proceeding regarding this title or a proposed amendment to this title.

(5) Commencing, causing to be commenced, or being about to commence or cause to be
commenced a proceeding under this title.

(6) Testifying or being about to testify in a proceeding.

(7) Assisting or participating, or being about to assist or participate, in a proceeding or
other action to carry out the purposes of this title.

(8) Objecting to, or refusing to participate in, an activity, policy, practice, or assigned
task that the employee or representative reasonably believes to be in violation of this title or any
order, rule, regulation, standard, or ban under this title.

(b) An employee covered by this section who alleges discrimination by an employer in
violation of subdivision (a) may bring an action governed by the rules and procedures, legal
burdens of proof, and remedies applicable under the False Claims Act (Article 9 (commencing
with Section 12650) of Chapter 6 of Part 2 of Division 3 of Title 2) or Section 12990, or an
action against unfair competition pursuant to Chapter 5 (commencing with Section 17200) of
Part 2 of Division 7 of the Business and Professions Code.

(c) (1) This section does not diminish the rights, privileges, or remedies of an employee
under any other law, regulation, or collective bargaining agreement. The rights and remedies in
this section shall not be waived by an agreement, policy, form, or condition of employment.

(2) This section does not preempt or diminish any other law or requlation against
discrimination, demotion, discharge, suspension, threats, harassment, reprimand, retaliation, or
any other manner of discrimination.

(d) For purposes of this section:

(1) “Employer” means a person engaged in profit or not-for-profit business or industry,
including one or more individuals, partnerships, associations, corporations, trusts, professional
membership organization including a certification, disciplinary, or other professional body,
unincorporated organizations, nongovernmental organizations, or trustees, and who is subject to
liability for violating this title.

(2) “Employee” means an individual performing activities under this title on behalf of an
employer.

§ 100634

(a) This section shall be effective on the date the implementation period ends pursuant to
paragraph (6) of subdivision (e) of Section 100612.

(b) (1) An institutional or individual provider with a participation agreement in effect
shall not bill or enter into a private contract with an individual eligible for benefits through
CalCare for a health care item or service that is a covered benefit through CalCare.

(2) An institutional or individual provider with a participation agreement in effect may
bill or enter into a private contract with an individual eligible for benefits through CalCare for a
health care item or service that is not a covered benefit through CalCare if the following
requirements are met:
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(A) The contract and provider meet the requirements specified in paragraphs (3) and (4).

(B) The health care item or service is not payable or available through CalCare.

(C) The provider does not receive reimbursement, directly or indirectly, from CalCare for
the health care item or service, and does not receive an amount for the health care item or service
from an organization that receives reimbursement, directly or indirectly, for the health care item
or service from CalCare.

(3) (A) A contract described in paragraph (2) shall be in writing and signed by the
individual, or authorized representative of the individual, receiving the health care item or
service before the health care item or service is furnished pursuant to the contract, and shall not
be entered into at a time when the individual is facing an emergency health care situation.

(B) A contract described in paragraph (2) shall clearly indicate to the individual receiving
the health care item or service that by signing the contract, the individual agrees to all of the
following:

(i) The individual shall not submit a claim or request that the provider submit a claim to
CalCare for the health care item or service.

(i1) The individual is responsible for payment of the health care item or service and
understands that reimbursement shall not be provided under CalCare for the health care item or
Service.

(iii) The individual understands that the limits under CalCare do not apply to amounts
that may be charged for the health care item or service.

(iv) The individual understands that the provider is providing services outside the scope
of CalCare.

(4) A participating provider that enters into a contract described in paragraph (2) shall
have in effect, during the period a health care item or service is to be provided pursuant to the
contract, an affidavit, which shall be filed with the board no later than 10 days after the first
contract to which the affidavit applies is entered into. The affidavit shall identify the provider
who is to furnish the noncovered health care item or service, state that the provider will not
submit a claim to CalCare for a noncovered health care item or service provided to a member,
and be signed by the provider.

(5) If a provider signing an affidavit described in paragraph (4) knowingly and willfully
submits a claim to CalCare for a noncovered health care item or service or receives
reimbursement or an amount for a health care item or service provided pursuant to a private
contract, all of the following apply:

(A) A contract described in paragraph (2) shall be void.

(B) A payment shall not be made under CalCare for a health care item or service
furnished by the provider during the two-year period beginning on the date the affidavit was
signed or the date the claim was submitted, whichever is later. A payment made by CalCare to
the provider during that two-year period shall be remitted to CalCare, plus interest.

(C) A payment received by the provider from the member, CalCare, or other payer for a
health care item or service furnished during the period described in subparagraph (B) shall be
remitted to the payer, and damages shall be available to the payer pursuant to Section 3294 of the
Civil Code.

(6) An institutional or individual provider with a participation agreement in effect may
bill or enter into a private contract with an individual ineligible for benefits under CalCare for a
health care item or service. Consistent with Section 100618, the institutional or individual
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provider shall report to the board, on an annual basis, aggregate information regarding services
furnished to ineligible individuals.

(c) (1) An institutional or individual provider without a participation agreement in effect
may bill or enter into a private contract with an individual eligible for benefits under CalCare for
a health care item or service that is a covered benefit through CalCare only if the contract and
provider meet the requirements specified in paragraphs (2) and (3).

(2) (A) A contract described in paragraph (1) shall be in writing and signed by the
individual, or authorized representative of the individual, receiving the health care item or
service before the item or service is furnished pursuant to the contract, and shall not be entered
into at a time when the individual is facing an emergency health care situation.

(B) A contract described in paragraph (1) shall clearly indicate to the individual receiving
the health care item or service that by signing the contract, the individual agrees to all of the
following:

(i) The individual understands that the individual has the right to have the health care
item or service provided by another provider for which payment would be made under CalCare.

(i1) The individual shall not submit a claim or request that the provider submit a claim to
CalCare for the health care item or service, even if the health care item or service is otherwise
covered under CalCare.

(iii) The individual is responsible for payment of the health care item or service and
understands that reimbursement shall not be provided under CalCare for the health care item or
service.

(iv) The individual understands that the limits under CalCare do not apply to amounts
that may be charged for the health care item or service.

(v) The individual understands that the provider is providing services outside the scope of
CalCare.

(3) A provider that enters into a contract described in paragraph (1) shall have in effect,
during the period a health care item or service is to be provided pursuant to the contract, an
affidavit, which shall be filed with the board no later than 10 days after the first contract to which
the affidavit applies is entered into. The affidavit shall identify the provider who is to furnish the
health care item or service, state that the provider will not submit a claim to CalCare for a health
care item or service provided to a member during a two-year period beginning on the date the
affidavit was signed, and be signed by the provider.

(4) If a provider who signed an affidavit described in paragraph (3) knowingly and
willfully submits a claim to CalCare for a health care item or service or receives reimbursement
or an amount for a health care item or service provided pursuant to a private contract described
in an affidavit signed pursuant to paragraph (3), all of the following apply:

(A) A contract described in paragraph (1) shall be void.

(B) A payment shall not be made under CalCare for a health care item or service
furnished by the provider during the two-year period beginning on the date the affidavit was
signed or the date the claim was submitted, whichever is later. A payment made by CalCare to
the provider during that two-year period shall be remitted to CalCare, plus interest.

(C) A payment received by the provider from the member, CalCare program, or other
payer for a health care item or service furnished during the period described in subparagraph (B)
shall be remitted to the payer, and damages shall be available to the payer pursuant to Section
3294 of the Civil Code.
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(5) An institutional or individual provider without a participation agreement in effect may
bill or enter into a private contract with an individual for a health care item or service that is not a
benefit under CalCare.

Article 2. Payment for Health Care Items and Services
§ 100640

(a) The board shall adopt regulations regarding contracting for, and establishing payment
methodologies for, covered health care items and services provided to members under CalCare
by participating providers. All payment rates under CalCare shall be reasonable and reasonably
related to all of the following:

(1) The cost of efficiently providing the health care items and services.

(2) Ensuring availability and accessibility of CalCare health care services, including
compliance with state requirements regarding network adequacy, timely access, and language
access.

(3) Maintaining an optimal workforce and the health care facilities necessary to deliver
guality, equitable health care.

(b) (1) Payment for health care items and services shall be considered payment in full.

(2) A participating provider shall not charge a rate in excess of the payment established
through CalCare for a health care item or service furnished under CalCare and shall not solicit or
accept payment from any member or third party for a health care item or service furnished under
CalCare, except as provided under a federal program.

(3) This section does not preclude CalCare from acting as a primary or secondary payer
in conjunction with another third-party payer when permitted by a federal program.

(c) Not later than the beginning of each fiscal quarter during which an institutional
provider of care, including a hospital, skilled nursing facility, and chronic dialysis clinic, is to
furnish health care items and services under CalCare, the board shall pay to each institutional
provider a lump sum to cover all operating expenses under a global budget as set forth in Section
100641. An institutional provider receiving a global budget payment shall accept that payment as
payment in full for all operating expenses for health care items and services furnished under
CalCare, whether inpatient or outpatient, by the institutional provider.

(d) (1) A group practice, county organized health system, or local initiative may elect to
be paid for health care items and services furnished under CalCare either on a fee-for-service
basis under Section 100644 or on a salaried basis.

(2) A group practice, county organized health system, or local initiative that elects to be
paid on a salaried basis shall negotiate salaried payment rates with the board annually, and the
board shall pay the group practice, county organized health system, or local initiative at the
beginning of each month.

(e) Health care items and services provided to members under CalCare by individual
providers or any other providers not paid under subdivision (c) or (d) shall be paid for on a fee-
for-service basis under Section 100644.

(f) Capital-related expenses for specifically identified capital expenditures incurred by
participating providers shall meet the requirements under Section 100645.

(q) Payment methodologies and payment rates shall include a distinct component of
reimbursement for direct and indirect costs incurred by the institutional provider for graduate
medical education, as applicable.

(h) The board shall adopt, by requlation, payment methodologies and procedures for
paying for out-of-state health care services.
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(i) (1) This article does not regulate, interfere with, diminish, or abrogate a collective
bargaining agreement, established employee rights, or the right, obligation, or authority of a
collective bargaining representative under state or local law.

(2) This article does not compel, regulate, interfere with, or duplicate the provisions of an
established training program that is operated under the terms of a collective bargaining
agreement or unilaterally by an employer or bona fide labor union.

(1) The board shall determine the appropriate use and allocation of the special projects
budget for the construction, renovation, or staffing of health care facilities in rural, underserved,
or health professional or medical shortage areas, and to address health disparities, including
those based on race, ethnicity, national origin, primary language use, age, disability, sex,
including gender identity and sexual orientation, geography, and socioeconomic status.

§ 100641

(a) An institutional provider’s global budget shall be determined before the start of a
fiscal year through negotiations between the provider and the board. The global budget shall be
negotiated annually based on the payment factors described in subdivision (d).

(b) An institutional provider’s global budget shall be used only to cover operating
expenses associated with direct care for patients for health care items and services covered under
CalCare. An institutional provider’s global budget shall not be used for capital expenditures, and
capital expenditures shall not be included in the global budget.

(c) The board, on a quarterly basis, shall review whether requirements of the institutional
provider’s participation agreement and negotiated global budget have been performed and shall
determine whether adjustment to the institutional provider’s payment is warranted.

(d) A payment negotiated pursuant to subdivision (a) shall take into account, with respect
to each provider, all of the following:

(1) The historical volume of services provided for each health care item and service in the
previous three-year period.

(2) The actual expenditures of a provider in the provider’s most recent Medicare cost
report for each health care item and service, or other cost report that may otherwise be adopted
by the board, compared to the following:

(A) The expenditures of other comparable institutional providers in the state.

(B) The normative payment rates established under the comparative payment rate
systems pursuant to Section 100643, including permissible adjustments to the rates for the health
care items and services.

(C) Projected changes in the volume and type of health care items and services to be
furnished.

(D) Employee wages.

(E) The provider’s maximum capacity to provide the health care items and services.

(F) Education and prevention programs.

(G) Permissible adjustments to the provider’s operating budget from the previous fiscal
year due to factors including an increase in primary or specialty care access, efforts to decrease
health care disparities in rural or medically underserved areas, a response to emergent conditions,
and proposed changes to patient care programs at the institutional level.

(H) Any other factor determined appropriate by the board.

(3) In a rural or medically underserved area, the need to mitigate the impact of the
availability and accessibility of health care services through increased global budget payment.
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(e) A payment negotiated pursuant to subdivision (a) or payment methodology shall not
do any of the following:

(1) Take into account capital expenditures of the provider or any other expenditure not
directly associated with furnishing health care items and services under CalCare.

(2) Be used by a provider for capital expenditures or other expenditures associated with
capital projects.

(3) Exceed the provider’s capacity to furnish health care items and services covered
under CalCare.

(4) Be used to pay or otherwise compensate a board member, executive, or administrator
of the institutional provider who has an interest or relationship prohibited under paragraph (10)
of subdivision (b) of Section 100631 or paragraph (3) of subdivision (c) of Section 100651.

(f) The board may negotiate changes to an institutional provider’s global budget based on
factors not prohibited under subdivision () or any other provision of this title.

(a) Subject to subdivision (i) of Section 100640, compensation costs for an employee,
contractor employee, or subcontractor employee of an institutional provider receiving a global
budget shall meet the compensation cap established in Section 4304(a)(16) of Title 41 of the
United States Code and its implementing requlations, except that the board may establish one or
more narrowly targeted exceptions for scientists, engineers, or other specialists upon a
determination that those exceptions are needed to ensure CalCare continued access to needed
skills and capabilities.

(h) A payment to an institutional provider pursuant to this section shall not allow a
participating provider to retain revenue generated from outsourcing health care items and
services covered under CalCare, unless that revenue was considered part of the global budget
negotiation process. This subdivision shall apply to revenue from outsourcing health care items
and services that were previously furnished by employees of the participating provider who were
subject to a collective bargaining agreement.

(i) For the purposes of this section, “operating expenses” of a provider include the
following:

(1) The costs associated with covered health care items and services under CalCare,
including the following:

(A) Compensation for health care professionals, ancillary staff, and services employed or
otherwise paid by an institutional provider.

(B) Pharmaceutical products administered by health care professionals at the institutional
provider’s facility or facilities.

(C) Purchasing supplies.

(D) Maintenance of medical devices and health care technologies, including diagnostic
testing equipment, except that health information technology and artificial intelligence shall be
considered capital expenditures, unless otherwise determined by the board.

(E) Incidental services necessary for safe patient care.

(F) Patient care, education, and preventive health programs, and necessary staff to
implement those programs.

(G) Occupational health and safety programs and public health programs, and necessary
staff to implement those programs for the continued education and health and safety of clinicians
and other individuals employed by the institutional provider.
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(H) Infectious disease response preparedness, including the maintenance of a one-year or
365-day stockpile of personal protective equipment, occupational testing and surveillance, and
contact tracing.

(2) Administrative costs of the institutional provider.

§ 100642

(a) The board shall consider an appeal of payments and the global budget, filed by an
institutional provider that is subject to the payments or global budget, based on the following:

(1) The overall financial condition of the institutional provider, including bankruptcy or
financial solvency.

(2) Excessive risks to the ongoing operation of the institutional provider.

(3) Justifiable differences in costs among providers, including providing a service not
available from other providers in the region, or the need for health care services in rural areas
with a shortage of health professionals or medically underserved areas and populations.

(4) Factors that led to increased costs for the institutional provider that can reasonably be
considered to be unanticipated and out of the control of the provider. Those factors may include:

(A) Natural disasters.

(B) Outbreaks of epidemics or infectious diseases.

(C) Unanticipated facility or equipment repairs or purchases.

(D) Significant and unanticipated increases in pharmaceutical or medical device prices.

(5) Changes in state or federal laws that result in a change in costs.

(6) Reasonable increases in labor costs, including salaries and benefits, and changes in
collective bargaining agreements, prevailing wage, or local law.

(b) (1) The payments set and global budget negotiated by the board to be paid to the
institutional provider shall stay in effect during the appeal process, subject to interim relief
provisions.

(2) The board shall have the power to grant interim relief based on fairness. The board
shall develop requlations governing interim relief. The board shall establish uniform written
procedures for the submission, processing, and consideration of an interim relief appeal by an
institutional provider. A decision on interim relief shall be granted within one month of the filing
of an interim relief appeal. An institutional provider shall certify in its interim relief appeal that
the request is made on the basis that the challenged amount is arbitrary and capricious, or that the
institutional provider has experienced a bona fide emergency based on unanticipated costs or
costs outside the control of the entity, including those described in paragraph (4) of subdivision

(a).

(c) (1) In accordance with the Administrative Procedure Act (Chapter 3.5 (commencing
with Section 11340) of Part 1 of Division 3 of Title 2), the board may delegate the conduct of a
hearing to an administrative law judge, who shall issue a proposed decision with findings of fact
and conclusions of law.

(2) The administrative law judge may hold evidentiary hearings and shall issue a
proposed decision with findings of fact and conclusions of law, including a recommended
adjusted payment or global budget, within four months of the filing of the appeal.

(3) Within 30 days of receipt of the proposed decision by the administrative law judge,
the board may approve, disapprove, or modify the decision, and shall issue a final decision for
the appealing institutional provider.

(d) A final determination by the board shall be subject to judicial review pursuant to
Section 1094.5 of the Code of Civil Procedure.

09-08-2023 Page 28 of 41



1266
1267
1268
1269
1270
1271
1272
1273
1274
1275
1276
1277
1278
1279
1280
1281
1282
1283
1284
1285
1286
1287
1288
1289
1290
1291
1292
1293
1294
1295
1296
1297
1298
1299
1300
1301
1302
1303
1304
1305
1306
1307
1308
1309
1310
1311

§ 100643

(a) The board shall use existing Medicare prospective payment systems to establish and
serve as the comparative payment rate system in global budget negotiations described in
subparagraph (B) of paragraph (2) of subdivision (d) of Section 100641. The board shall update
the comparative payment rate system annually.

(b) To develop the comparative payment rate system, the board shall use only the
operating base payment rates under each Medicare prospective payment system with applicable
adjustments.

(c) The comparative rate system shall not include value-based purchasing adjustments or
capital expenses base payment rates that may be included in Medicare prospective payment
systems.

(d) In the first year that global budget payments are available to institutional providers,
and for purposes of selecting a comparative payment rate system used during initial global
budget negotiations for an institutional provider, the board shall take into account the appropriate
Medicare prospective payment system from the most recent year to determine what operating
base payment the institutional provider would have been paid for covered health care items and
services furnished the preceding year with applicable adjustments, excluding value-based
purchasing adjustments, based on the prospective payment system.

§ 100644

(a) The board shall engage in good faith negotiations with health care providers’
representatives under Chapter 8 (commencing with Section 100675) to determine rates of fee-
for-service payment for health care items and services furnished under CalCare.

(b) There shall be a rebuttable presumption that the Medicare fee-for-service rates of
reimbursement constitute reasonable fee-for-service payment rates. The fee schedule shall be
updated annually.

(c) Payments to individual providers under this article shall not include payments to
individual providers in salaried positions at institutional providers receiving global budgets under
Section 100641 or individual health care professionals who are employed by or otherwise
receive compensation or payment for health care items and services furnished under CalCare
from group practices, county organized health systems, or local initiatives that receive payment
under CalCare on a salaried basis.

(d) To establish the fee-for-service payment rates, the board shall ensure that the fee
schedule compensates physicians and other health care professionals at a rate that reflects the
value for health care items and services furnished.

(e) In a rural or medically underserved area, the board may mitigate the impact of the
availability and accessibility of health care services through increased individual provider
payment.

§ 100645

(a) (1) The board shall adopt, by regulation, payment methodologies for the payment of
capital expenditures for specifically identified capital projects incurred by not-for-profit or
governmental entities that are health facilities pursuant to Chapter 2 (commencing with Section
1250) of Division 2 of the Health and Safety Code.

(2) The board shall prioritize allocation of funding under this subdivision to projects that
propose to use the funds to improve service in a rural or medically underserved area, or to
address health disparities, including those based on race, ethnicity, national origin, primary
language use, age, disability, sex, including gender identity and sexual orientation, geography,
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and socioeconomic status. The board shall consider the impact of any prior reduction in services
or facility closure by a not-for-profit or governmental entity as part of the application review
process.

(3) For the purposes of funding capital expenditures under this section, health care
facilities and governmental entities shall apply to the board in a time and manner specified by the
board. All capital-related expenses generated by a capital project shall have received prior
approval from the board to be paid under CalCare.

(b) Approval of an application for capital expenditures shall be based on achievement of
the program standards described in Chapter 6 (commencing with Section 100650).

(c) The board shall not grant funding for capital expenditures for capital projects that are
financed directly or indirectly through the diversion of private or other non-CalCare program
funding that results in reductions in care to patients, including reductions in registered nursing
staffing patterns and changes in emergency room or primary care services or availability.

(d) A participating provider shall not use operating funds or payments from CalCare for
the operating expenses associated with a capital asset that was not funded by CalCare without the
approval of the board.

(e) A participating provider shall not do either of the following:

(1) Use funds from CalCare designated for operating expenses or payments for capital

expenditures.
(2) Use funds from CalCare designated for capital expenditures or payments for operating

expenses.
§ 100646

(a) (1) A margin generated by a participating provider receiving a global budget under
CalCare may be retained and used to meet the health care needs of CalCare members.

(2) A participating provider shall not retain a margin if that margin was generated
through inappropriate limitations on access to health care, compromises in the quality of care, or
actions that adversely affected or are likely to adversely affect the health of the persons receiving
services from an institutional provider, group practice, or other participating provider under
CalCare.

(3) The board shall evaluate the source of margin generation.

(b) A payment under CalCare, including provider payments for operating expenses or
capital expenditures, shall not take into account, include a process for the funding of, or be used
by a provider for any of the following:

(1) Marketing, which does not include education and prevention programs paid under a

global budget.
(2) The profit or net revenue, or increasing the profit, net revenue, or financial result of

the provider.

(3) An incentive payment, bonus, or compensation based on patient utilization of health
care items or services or any financial measure applied with respect to the provider or a group
practice or other entity that contracts with or provides health care items or services, including
pharmaceutical products and medical devices or equipment, to the provider.

(4) A bonus, incentive payment, or incentive adjustment from CalCare to a participating
provider.

(5) A bonus, incentive payment, or compensation based on the financial results of any
other health care provider with which the provider has a pecuniary interest or contractual
relationship, including employment or other compensation-based relationship.

09-08-2023 Page 30 of 41



1358
1359
1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376
1377
1378
1379
1380
1381
1382
1383
1384
1385
1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396
1397
1398
1399
1400
1401

(6) A bonus, incentive payment, or compensation based on the financial results of an
integrated health care delivery system, group practice, or other provider.

(7) State political contributions.

(c) (1) The board shall establish and enforce penalties for violations of this section,
consistent with the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340)
of Part 1 of Division 3 of Title 2).

(2) Penalty payments collected for violations of this section shall be remitted to the
CalCare Trust Fund for use in CalCare.

§ 100647

(a) The board shall, in consultation with the Department of General Services, the
Department of Health Care Services, and other relevant state agencies, negotiate prices to be paid
for pharmaceuticals, medical supplies, medical technology, and medically necessary assistive
equipment covered through CalCare. Negotiations by the board shall be on behalf of the entire
CalCare program. A state agency shall cooperate to provide data and other information to the
board.

(b) The board shall, in consultation with the Department of General Services, the
Department of Health Care Services, the CalCare Public Advisory Committee, patient advocacy
organizations, physicians, registered nurses, pharmacists, and other health care professionals,
establish a prescription drug formulary system. To establish the prescription drug formulary
system, the board shall do all of the following:

(1) Promote the use of generic and biosimilar medications.

(2) Consider the clinical efficacy of medications.

(3) Update the formulary frequently and allow health care professionals, other clinicians,
and members to petition the board to add new pharmaceuticals or to remove ineffective or
dangerous medications from the formulary.

(4) Consult with patient advocacy organizations, physicians, nurses, pharmacists, and
other health care professionals to determine the clinical efficacy and need for the inclusion of
specific medications in the formulary.

(c) The prescription drug formulary system shall not require a prior authorization
determination for coverage under CalCare and shall not apply treatment limitations through the
use of step therapy protocols.

(d) The board shall promulgate regulations regarding the use of off-formulary
medications that allow for patient access.

CHAPTER 6. Program Standards
§ 100650

CalCare shall establish a single standard of safe, therapeutic, and effective care for all
residents of the state by the following means:

(a) The board shall establish requirements and standards, by regulation, for CalCare and
health care providers, consistent with this title and consistent with the applicable professional
practice and licensure standards of health care providers and health care professionals established
pursuant to the Business and Professions Code, the Health and Safety Code, the Insurance Code,
and the Welfare and Institutions Code, including requirements and standards for, as applicable:

(1) The scope, quality, and accessibility of health care items and services.

(2) Relations between participating providers and members.
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(3) Relations between institutional providers, group practices, and individual health care
organizations, including credentialing for participation in CalCare and clinical and admitting
privileges, and terms, methods, and rates of payment.

(b) The board shall establish requirements and standards, by requlation, under CalCare
that include provisions to promote all of the following:

(1) Simplification, transparency, uniformity, and fairness in the following:

(A) Health care provider credentialing for participation in CalCare.

(B) Health care provider clinical and admitting privileges in health care facilities.

(C) Clinical placement for educational purposes, including clinical placement for
prelicensure registered nursing students without regard to degree type, that prioritizes nursing
students in public education programs.

(D) Payment procedures and rates.

(E) Claims processing.

(2) In-person primary and preventive care, efficient and effective health care items and
services, quality assurance, and promotion of public, environmental, and occupational health.

(3) Elimination of health care disparities.

(4) Nondiscrimination pursuant to Section 100621.

(5) Accessibility of health care items and services, including accessibility for people with
disabilities and people with limited ability to speak or understand English.

(6) Providing health care items and services in a culturally, linguistically, and structurally
competent manner.

(c) The board shall establish requirements and standards, to the extent authorized by
federal law, by regulation, for replacing and merging with CalCare health care items and services
and ancillary services currently provided by other programs, including Medicare, the Affordable
Care Act, and federally matched public health programs.

(d) A participating provider shall furnish information as required by the Department of
Health Care Access and Information pursuant to Sections 100616 and 100631, and to Division
107 (commencing with Section 127000) of the Health and Safety Code, and permit examination
of that information by the board as reasonably required for purposes of reviewing accessibility
and utilization of health care items and services, quality assurance, cost containment, the making
of payments, and statistical or other studies of the operation of CalCare or for protection and
promotion of public, environmental, and occupational health.

(e) The board shall use the data furnished under this title to ensure that clinical practices
meet the utilization, quality, and access standards of CalCare. The board shall not use a standard
developed under this chapter for the purposes of establishing a payment incentive or adjustment
under CalCare.

(f) To develop requirements and standards and making other policy determinations under
this chapter, the board shall consult with representatives of members, health care providers,
health care organizations, labor organizations representing health care employees, and other
interested parties.

§ 100651

(a) (1) As part of a health care practitioner’s duty to advocate for medically appropriate
health care for their patients pursuant to Sections 510 and 2056 of the Business and Professions
Code, a participating provider has a duty to act in the exclusive interest of the patient.
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(2) The duty described in paragraph (1) applies to a health care professional who may be
employed by a participating provider or otherwise receive compensation or payment for health
care items and services furnished under CalCare.

(b) Consistent with subdivision (a) and with Sections 510 and 2056 of the Business and
Professions Code:

(1) An individual’s treating physician, or other health care professional who is authorized
to diagnose the individual in accordance with all applicable scope of practice and other license
requirements and is treating the individual, is responsible for the determination of the medically
necessary or appropriate care for the individual.

(2) A participating provider or health care professional who may be employed by
CalCare or otherwise receive compensation or payment for health care items and services
furnished under CalCare from a participating provider or other person participating in CalCare
shall use reasonable care and diligence in safeguarding an individual under the care of the
provider or professional and shall not impair an individual’s treating physician or other health
care provider treating the individual from advocating for medically necessary or appropriate care
under this section.

(c) A health care provider or health care professional described in subdivision (a) violates
the duty established under this section for any of the following:

(1) Having a pecuniary interest or relationship, including an interest or relationship
disclosed under subdivision (d), that impairs the provider’s ability to provide medically
necessary or appropriate care.

(2) Accepting a bonus, incentive payment, or compensation based on any of the
following:

(A) A patient’s utilization of services.

(B) The financial results of another health care provider with which the participating
provider has a pecuniary interest or contractual relationship, including employment or other
compensation-based relationship, or of a person that contracts with or provides health care items
or services, including pharmaceutical products and medical devices or equipment, to the
provider.

(C) The financial results of an institutional provider, group practice, or person that
contracts with, provides health care items or services under, or otherwise receives payment from
CalCare.

(3) Having a board member, executive, or administrator that receives compensation from,
owns stock or has other financial investments in, or serves as a board member of an entity that
contracts with or provides health care items or services, including pharmaceutical products and
medical devices or equipment, to the provider.

(d) To evaluate and review compliance with this section, a participating provider shall
report, at least annually, to the Department of Health Care Access and Information all of the
following:

(1) A beneficial interest required to be disclosed to a patient pursuant to Section 654.2 of
the Business and Professions Code.

(2) A membership, proprietary interest, coownership, or profit-sharing arrangement,
required to be disclosed to a patient pursuant to Section 654.1 of the Business and Professions
Code.

(3) A subcontract entered into that contains incentive plans that involve general
payments, including capitation payments or shared risk agreements, that are not tied to specific
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medical decisions involving specific members or groups of members with similar medical
conditions.

(4) Bonus or other incentive arrangements used in compensation agreements with another
health care provider or an entity that contracts with or provides health care items or services,
including pharmaceutical products and medical devices or equipment, to the provider.

(5) An offer, delivery, receipt, or acceptance of rebates, refunds, commission, preference,
patronage dividend, discount, or other consideration for a referral made in exception to Section
650 of the Business and Professions Code.

(e) The board may adopt regulations as necessary to implement and enforce this section
and may adopt regulations to expand reporting requirements under this section.

() For purposes of this section, “person” means an individual, partnership, corporation,
limited liability company, or other organization, or any combination thereof, including a medical
group practice, independent practice association, preferred provider organization, foundation,
hospital medical staff and governing body, or payer.

§ 100652

(a) An individual’s treating physician, nurse, or other health care professional, in
implementing a patient’s medical or nursing care plan and in accordance with their scope of
practice and licensure, may override health information technology or clinical practice
guidelines, including standards and guidelines implemented by a participating provider through
the use of health information technology, including electronic health record technology, clinical
decision support technology, and computerized order entry programs.

(b) An override described in subdivision (a) shall, in the independent professional
judgment of the treating physician, nurse, or other health care professional, meet all of the
following requirements:

(1) The override is consistent with the treating physician’s, nurse’s, or other health care
professional’s determination of medical necessity or appropriateness or nursing assessment.

(2) The override is in the best interest of the patient.

(3) The override is consistent with the patient’s wishes.

CHAPTER 7. Funding
Article 1. Federal Health Programs and Funding
§ 100660

(a) (1) The board is authorized to and shall seek all federal waivers and other federal
approvals and arrangements and submit state plan amendments as necessary to operate CalCare
consistent with this title.

(2) The board is authorized to apply for a federal waiver or federal approval as necessary
to receive funds to operate CalCare pursuant to paragraph (1), including a waiver under Section
18052 of Title 42 of the United States Code.

(3) The board shall apply for federal waivers or federal approval pursuant to paragraph
(1) by January 1, 2024.

(b) (1) The board shall apply to the United States Secretary of Health and Human
Services or other appropriate federal official for all waivers of requirements, and make other
arrangements, under Medicare, any federally matched public health program, the Affordable
Care Act, and any other federal programs or laws, as appropriate, that are necessary to enable all
CalCare members to receive all benefits under CalCare through CalCare, to enable the state to
implement this title, and to allow the state to receive and deposit all federal payments under
those programs, including funds that may be provided in lieu of premium tax credits, cost-
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sharing subsidies, and small business tax credits, in the State Treasury to the credit of the
CalCare Trust Fund, created pursuant to Section 100665, and to use those funds for CalCare and
other provisions under this title.

(2) To the fullest extent possible, the board shall negotiate arrangements with the federal
government to ensure that federal payments are paid to CalCare in place of federal funding of, or
tax benefits for, federally matched public health programs or federal health programs. To the
extent any federal funding is not paid directly to CalCare, the state shall direct the funding and
moneys to CalCare.

(3) The board may require members or applicants to provide information necessary for
CalCare to comply with any waiver or arrangement under this title. Information provided by
members to the board for the purposes of this subdivision shall not be used for any other
purpose.

(4) The board may take any additional actions necessary to effectively implement
CalCare to the maximum extent possible as an independent single-payer program consistent with
this title. It is the intent of the Legislature to establish CalCare, to the fullest extent possible, as
an independent agency.

(c) The board may take actions consistent with this article to enable CalCare to
administer Medicare in California. CalCare shall be a provider of supplemental insurance
coverage and shall provide premium assistance for drug coverage under Medicare Part D for
eligible members of CalCare.

(d) The board may waive or modify the applicability of any provisions of this title
relating to any federally matched public health program or Medicare, as necessary, to implement
any waiver or arrangement under this section or to maximize the federal benefits to CalCare
under this section.

(e) The board may apply for coverage for, and enroll, any eligible member under any
federally matched public health program or Medicare. Enrollment in a federally matched public
health program or Medicare shall not cause a member to lose a health care item or service
provided by CalCare or diminish any right the member would otherwise have.

(f) (1) Notwithstanding any other law, the board, by regulation, shall increase the income
eligibility level, increase or eliminate the resource test for eligibility, simplify any procedural or
documentation requirement for enrollment, and increase the benefits for any federally matched
public health program and for any program in order to reduce or eliminate an individual’s
coinsurance, cost-sharing, or premium obligations or increase an individual’s eligibility for any
federal financial support related to Medicare or the Affordable Care Act.

(2) The board may act under this subdivision, upon a finding approved by the Director of
Finance and the board that the action does all of the following:

(A) Will help to increase the number of members who are eligible for and enrolled in
federally matched public health programs, or for any program to reduce or eliminate an
individual’s coinsurance, cost-sharing, or premium obligations or increase an individual’s
eligibility for any federal financial support related to Medicare or the Affordable Care Act.

(B) Will not diminish any individual’s access to a health care item or service or right the
individual would otherwise have.

(C) Is in the interest of CalCare.

(D) Does not require or has received any necessary federal waivers or approvals to ensure
federal financial participation.

09-08-2023 Page 35 of 41



1583
1584
1585
1586
1587
1588
1589
1590
1591
1592
1593
1594
1595
1596
1597
1598
1599
1600
1601
1602
1603
1604
1605
1606
1607
1608
1609
1610
1611
1612
1613
1614
1615
1616
1617
1618
1619
1620
1621
1622
1623
1624
1625
1626
1627
1628

(g) To enable the board to apply for coverage for, and enroll, any eligible member under
any federally matched public health program or Medicare, the board may require that every
member or applicant provide the information necessary to enable the board to determine whether
the applicant is eligible for a federally matched public health program or for Medicare, or any
program or benefit under Medicare.

(h) As a condition of continued eligibility for health care items and services under
CalCare, a member who is eligible for benefits under Medicare shall enroll in Medicare,
including Parts A, B, and D.

(i) The board shall provide premium assistance for all members enrolling in a Medicare
Part D drug coverage plan under Section 1860D of Title XVIII of the federal Social Security Act
(42 U.S.C. Sec. 1395w-101 et seq.), limited to the low-income benchmark premium amount
established by the federal Centers for Medicare and Medicaid Services and any other amount the
federal agency establishes under its de minimis premium policy, except that those payments
made on behalf of members enrolled in a Medicare Advantage plan may exceed the low-income
benchmark premium amount if determined to be cost effective to CalCare.

(1) _If the board has reasonable grounds to believe that a member may be eligible for an
income-related subsidy under Section 1860D-14 of Title XVIII of the federal Social Security Act
(42 U.S.C. Sec. 1395w-114), the member shall provide, and authorize CalCare to obtain, any
information or documentation required to establish the member’s eligibility for that subsidy. The
board shall attempt to obtain as much of the information and documentation as possible from
records that are available to it.

(k) The board shall make a reasonable effort to notify members of their obligations under
this section. After a reasonable effort has been made to contact the member, the member shall be
notified in writing that the member has 60 days to provide the required information. If the
required information is not provided within the 60-day period, the member’s coverage under
CalCare may be suspended until the issue is resolved. Information provided by a member to the
board for the purposes of this section shall not be used for any other purpose.

() The board shall assume responsibility for all benefits and services paid for by the
federal government with those funds.

Article 2. CalCare Trust Fund
§ 100665

(a) The CalCare Trust Fund is hereby created in the State Treasury for the purposes of
this title to be administered by the CalCare Board. Notwithstanding Section 13340, all moneys in
the fund shall be continuously appropriated without regard to fiscal year for the purposes of this
title. Any moneys in the fund that are unexpended or unencumbered at the end of a fiscal year
may be carried forward to the next succeeding fiscal year.

(b) Notwithstanding any other law, moneys deposited in the fund shall not be loaned to,
or borrowed by, any other special fund or the General Fund, a county general fund or any other
county fund, or any other fund.

(c) The board shall establish and maintain a prudent reserve in the fund to enable it to
respond to costs including those of an epidemic, pandemic, natural disaster, or other health
emergency, or market-shift adjustments related to patient volume.

(d) The board or staff of the board shall not utilize any funds intended for the
administrative and operational expenses of the board for staff retreats, promotional giveaways,
excessive executive compensation, or promotion of federal or state legislative or requlatory
modifications.
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(e) Notwithstanding Section 16305.7, all interest earned on the moneys that have been
deposited into the fund shall be retained in the fund and used for purposes consistent with the
fund.

(f) The fund shall consist of all of the following:

(1) All moneys obtained pursuant to legislation enacted as proposed under Section
100670.

(2) Federal payments received as a result of any waiver of requirements granted or other
arrangements agreed to by the United States Secretary of Health and Human Services or other
appropriate federal officials for health care programs established under Medicare, any federally
matched public health program, or the Affordable Care Act.

(3) The amounts paid by the State Department of Health Care Services that are equivalent
to those amounts that are paid on behalf of residents of this state under Medicare, any federally
matched public health program, or the Affordable Care Act for health benefits that are equivalent
to health benefits covered under CalCare.

(4) Federal and state funds for purposes of the provision of services authorized under
Title XX of the federal Social Security Act (42 U.S.C. Sec. 1397 et seq.) that would otherwise be
covered under CalCare.

(5) State moneys that would otherwise be appropriated to any governmental agency,
office, program, instrumentality, or institution that provides health care items or services for
services and benefits covered under CalCare. Payments to the fund pursuant to this section shall
be in an amount equal to the money appropriated for those purposes in the fiscal year beginning
immediately preceding the effective date of this title.

(g) All federal moneys shall be placed into the CalCare Federal Funds Account, which is
hereby created within the CalCare Trust Fund.

(h) Moneys in the CalCare Trust Fund shall only be used for the purposes established in
this title.

(i) (1) Before the delivery of the fiscal analysis required pursuant to Section 100619:

(A) Moneys in the CalCare Trust fund shall not be used for startup and administrative
costs to implement Section 100612.

(B) Moneys in the CalCare Trust Fund may be used to design and commission the fiscal
analysis required pursuant to Section 100619.

(2) After delivery of the fiscal analysis required pursuant to Section 100619, moneys in
the CalCare Trust Fund may be used for startup and administrative costs to implement Section
100612 only if the Legislature approves the implementation of CalCare by statute, pursuant to
subdivision (d) of Section 100619.

8 100667

(a) The board annually shall prepare a budget for CalCare that specifies a budget for all
expenditures to be made for covered health care items and services and shall establish allocations
for each of the budget components under subdivision (b) that shall cover a three-year period.

(b) The CalCare budget shall consist of at least the following components:

(1) An operating budget.

(2) A capital expenditures budget.

(3) A special projects budget.

(4) Program standards activities.

(5) Health professional education expenditures.

(6) Administrative costs.
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(7) Prevention and public health activities.

(c) The board shall allocate the funds received among the components described in
subdivision (b) to ensure the following:

(1) The operating budget allows for participating providers to meet the health care needs
of the population.

(2) A fair allocation to the special projects budget to meet the purposes described in
subdivision (f) in a reasonable timeframe.

(3) A fair allocation for program standards activities.

(4) The health professional education expenditures component is sufficient to meet the
need for covered health care items and services.

(d) The operating budget described in paragraph (1) of subdivision (b) shall be used for
payments to providers for health care items and services furnished by participating providers
under CalCare.

(e) The capital expenditures budget described in paragraph (2) of subdivision (b) shall be
used for the construction or renovation of health care facilities, excluding congregate or
segregated facilities for individuals with disabilities who receive long-term services and supports
under CalCare, and other capital expenditures.

(f) (1) The special projects budget shall be used for the payment to not-for-profit or
governmental entities that are health facilities pursuant to Chapter 2 (commencing with Section
1250) of Division 2 of the Health and Safety Code for the construction or renovation of health
care facilities, major equipment purchases, staffing in a rural or medically underserved area, and
to address health disparities, including those based on race, ethnicity, national origin, primary
language use, age, disability, sex, including gender identity and sexual orientation, geography,
and socioeconomic status.

(2) To mitigate the impact of the payments on the availability and accessibility of health
care services, the special projects budget may be used to increase payment to providers in a rural
or medically underserved area.

(a) For up to five years following the date on which benefits first become available under
CalCare, at least 1 percent of the budget shall be allocated to programs providing transition
assistance pursuant to Section 100615.

Article 3. CalCare Financing
§ 100670

(a) It is the intent of the Legislature to enact legislation that would develop a revenue
plan, taking into consideration anticipated federal revenue available for CalCare. In developing
the revenue plan, it is the intent of the Legislature to consult with appropriate officials and
stakeholders.

(b) It is the intent of the Legislature to enact legislation that would require all state
revenues from CalCare to be deposited in an account within the CalCare Trust Fund to be
established and known as the CalCare Trust Fund Account.

CHAPTER 8. Collective Negotiation by Health Care Providers with CalCare
Article 1. Definitions

§ 100675

For purposes of this chapter, the following definitions apply:

(a) (1) “Health care provider” means a person who is licensed, certified, registered, or
authorized to practice a health care profession pursuant to Division 2 (commencing with Section
500) of the Business and Professions Code and who is either of the following:
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(A) An individual who practices that profession as a health care professional or as an
independent contractor.

(B) An owner, officer, shareholder, or proprietor of a health care group practice that has
elected to receive fee-for-service payments from CalCare pursuant to subdivision (d) of Section
100640.

(2) A health care provider licensed, certified, registered, or authorized to practice a health
care profession pursuant to Division 2 (commencing with Section 500) of the Business and
Professions Code who practices as an employee of a health care provider is not a health care
provider for purposes of this chapter.

(b) “Health care provider’s representative” means a third party that is authorized by a
health care provider to negotiate on their behalf with CalCare over terms and conditions affecting
those health care providers.

Article 2. Authorized Collective Negotiation
§ 100676

(a) Health care providers may meet and communicate for the purpose of collectively
negotiating with CalCare on any matter relating to CalCare fee-for-service rates of payment for
health care items and services or procedures related to fee-for-service payment under CalCare.

(b) This chapter does not allow a strike of CalCare by health care providers related to the
collective negotiations.

(c) This chapter does not allow or authorize terms or conditions that would impede the
ability of CalCare to comply with applicable state or federal law.

Article 3. Collective Negotiation Requirements
§ 100677

(a) Collective negotiation under this chapter shall meet all of the following requirements:

(1) A health care provider may communicate with other health care providers regarding
the terms and conditions to be negotiated with CalCare.

(2) A health care provider may communicate with a health care provider’s representative.

(3) A health care provider’s representative is the only party authorized to negotiate with
CalCare on behalf of the health care providers as a group.

(4) A health care provider can be bound by the terms and conditions negotiated by the
health care provider’s representative.

(b) This chapter does not affect or limit the right of a health care provider or group of
health care providers to collectively petition a governmental entity for a change in a law, rule, or
regulation.

(c) This chapter does not affect or limit collective action or collective bargaining on the
part of a health care provider with the health care provider’s employer or any other lawful
collective action or collective bargaining.

§ 100678

(a) Before engaging in collective negotiations with CalCare on behalf of health care
providers, a health care provider’s representative shall file with the board, in the manner
prescribed by the board, information identifying the representative, the representative’s plan of
operation, and the representative’s procedures to ensure compliance with this chapter.

(b) A person who acts as the representative of negotiating parties under this chapter shall
pay a fee to the board to act as a representative. The board, by requlation, shall set fees in
amounts deemed reasonable and necessary to cover the costs incurred by the board in
administering this chapter.
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Article 4. Prohibited Collective Action
§ 100679

(a) This chapter does not authorize competing health care providers to act in concert in
response to a health care provider’s representative’s discussions or negotiations with CalCare,
except as authorized by other law.

(b) A health care provider’s representative shall not negotiate an agreement that excludes,
limits the participation or reimbursement of, or otherwise limits the scope of services to be
provided by a health care provider or group of health care providers with respect to the
performance of services that are within the health care provider’s scope of practice, license,
reqistration, or certificate.

CHAPTER 9. Operative Date
8 100680

(a) Notwithstanding any other law, this title, except for Chapter 1 (commencing with
Section 100600), Chapter 2 (commencing with Section 100610), and Article 1 (commencing
with Section 100660) of Chapter 7, shall not become operative until the date the Secretary of
California Health and Human Services notifies the Secretary of the Senate and the Chief Clerk of
the Assembly in writing that the secretary has determined that the CalCare Trust Fund has the
revenues to fund the costs of implementing this title.

(b) The California Health and Human Services Agency shall publish a copy of the notice
on its internet website.

(c) The Secretary of California Health and Human Services shall make a notification
pursuant to subdivision (a) only if the Legislature approves the implementation of CalCare by
statute, pursuant to subdivision (d) of Section 100619.

(d) Notwithstanding any other law, this title, except for Chapter 1 (commencing with
Section 100600), Chapter 2 (commencing with Section 100610), and Article 1 (commencing
with Section 100660) of Chapter 7, shall not become operative until the people of California
approve a proposition that creates the revenue mechanisms necessary to implement this title,
after taking into consideration consolidation of existing revenues for health care coverage and
anticipated savings from a single-payer health care coverage and a health care cost control

system.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: The Knox-Keene Health Care Service Plan Act of 1975, as amended, is the set of
laws or statutes passed by the State Legislature to regulate health care service plans, including
health maintenance organizations (HMOs) within the State. The Knox-Keene Act is in the
California Health & Safety Code, section 1340 et seq. Health care in California is a fragmented,
disjointed contradictory system of health care plans and services that confuse and frustrate the
public trying to secure affordable competent health care. Over the years medical science has
progressed by leaps and bounds so that people can now live more healthy productive lives.
Tragically, many are denied available health care simply because they cannot afford to pay. As a
result, they live in pain and disability and die earlier than they should.
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The Solution: A Single Payer Medicare for All Program in California would take private
business out of health care and eliminate the profit motive. It would cost less than the current
medical care system and provide better medical care benefits. Instead of "Life, Liberty and the
Pursuit of Happiness" today's goal should be "Life, Liberty and the Pursuit of Health Care' .
Denying affordable available health care to the ill, sick and needy makes the pursuit of happiness
a sad illusion!!! See also www.healthcareforall.org.

IMPACT STATEMENT
The impact of this resolution is uncertain.

CURRENT OR PRIOR RELATED LEGISLATION
AB 1400 (Kalra, 2021-2022 Reg. Sess.). On February 1, 2022, AB 1400 “Died on third reading
file” for the Assembly.

AUTHOR AND/OR PERMANENT CONTACT:
James Mahon

RESPONSIBLE FLOOR DELEGATE: James Mahon, SBN 66682, jfmlex@gmail.com, tel:
650-515-7091

09-08-2023 Page 41 of 41


mailto:jfmlex@gmail.com

	01 Business & Professions
	01-01-2023

	02 Civil
	02-01-2023
	02-02-2023
	02-03-2023
	02-04-2023
	02-05-2023
	02-06-2023
	02-07-2023
	02-08-2023
	02-09-2023
	02-10-2023

	03 Civil Procedure
	03-01-2023
	03-02-2023
	03-03-2023
	03-04-2023
	03-05-2023
	03-06-2023
	03-07-2023
	03-08-2023
	03-09-2023
	03-10-2023
	03-11-2023

	04 Criminal
	04-01-2023
	04-02-2023
	04-03-2023
	04-04-2023
	04-05-2023
	04-06-2023
	04-07-2023
	04-08-2023
	04-09-2023
	04-10-2023
	04-11-2023
	04-12-2023

	05 Education
	05-01-2023
	05-02-2023
	05-03-2023

	06 Employment
	06-01-2023
	06-02-2023
	06-03-2023

	07 Evidence
	07-01-2023

	08 Family Law
	08-01-2023
	08-02-2023

	09 Government
	09-01-2023
	09-02-2023
	09-03-2023
	09-04-2023
	09-05-2023
	09-06-2023
	09-07-2023
	09-08-2023


