RESOLUTION 02-01-2023

DIGEST

Commercial Leases: Disposition of Property on [.ease Termination

Amends Civil Code section 1993.02 to eliminate vestigial reference to Civil Code section
2080.9, a provision that no longer exists.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 1993.02 to eliminate vestigial reference to Civil Code
section 2080.9, a provision that no longer exists. This resolution should be approved in principle
because section 2080.9, referenced in section 1993.02, was repealed in 2010 and thus no longer
exists.

Chapter 5.5 of Title 5 of the Civil Code, beginning at section 1993 of the Civil Code, provides
for an optional procedure for disposition of personal property that remains on the premises after
a tenancy of commercial real property has terminated and the premises is vacated by the tenant.
Because this optional procedure is intended to be confined only to commercial tenancies, Civil
Code section 1993.02 specifies by Code sections, and by real estate and hiring of property
transactions, those which are not intended to apply to the optional procedure outlined in Chapter
5.5. One of the provisions among the inapplicable scenarios the statute lists is section 2080.9.
Section 2080.9, which related to State University Trustees’ regulations, was repealed in 2010. At
the same time, section 2080.8 was amended, setting forth present intent regarding the Regents of
the University of California and Trustees of the California State University. Yet in making those
statutory changes to sections 2080.8 and 2080.9, the legislature failed to delete the reference to
section 2080.9 appearing in section 1993.02, subdivision (b).

This resolution would delete from section 1993.02, subdivision (b), the vestigial reference to the
repealed section 2080.9.

There are no similar pending bills.

Therefore, this resolution should be approved in principle.
RESOLUTION 02-01-2023

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 1993.02, to read as follows:
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§ 1993.02

(a) This chapter provides an optional procedure for the disposition of property that
remains on the premises after a tenancy of commercial real property has terminated and the
premises have been vacated by the tenant.

(b) This chapter does not apply if Section 1862.5, 2080.8, e¥2686-9; or Article 2
(commencing with Section 2081) of Chapter 4 of Title 6, apply. This chapter does not apply to
property that exists for the purpose of providing utility services and is owned by a public utility,
whether or not that property is actually in operation to provide those utility services.

(c) This chapter does not apply to a manufactured home, as defined in Section 18007 of
the Health and Safety Code, a mobilehome, as defined in Section 18008 of the Health and Safety
Code, or a commercial coach, as defined in Section 18001.8 of the Health and Safety Code,
including any attachments or contents, whether or not the manufactured home, mobilehome, or
commercial coach is subject to registration under the Health and Safety Code.

(d) This chapter does not apply to the disposition of animals subject to Chapter 7
(commencing with Section 17001) of Part 1 of Division 9 of the Food and Agricultural Code.

(e) This chapter does not apply to residential property or self-storage units.

(f) If the requirements of this chapter are not satisfied, nothing in this chapter affects the
rights and liabilities of the landlord, former tenant, or any other person.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County

STATEMENT OF REASONS

The Problem (including Existing Law): This statute cross references to Civil Code Section
2080.9. That statute does not exist.

The Solution: Let’s delete the bad cross-reference and clean up the statute!

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Melissa L. Bustarde, Esq., Branfman Mayfield Bustarde Reichenthal LLP, 2011 Palomar Airport
Rd., Suite 306, Carlsbad, CA 92011, (858) 793-8090, melissa@bmbr.com

RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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RESOLUTION 02-02-2023

DIGEST

Homeowners Associations: Election Materials

Amends Civil Code section 5200 and 5205 to further define association election material and
require the production of such material if held by a third-party service provider.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 5200 and 5205 to further define association election
material and require the production of such material from third party service providers. This
resolution should be disapproved because.

Under current law, Civil Code sections 5200 to 5240 control record inspections regarding a
Home Owners Association. If a member wishes to review the records of the HOA, the member
request to review the records in question. The Association must then produce the records, subject
to potential restrictions, e.g. time, location, to the member for review. The information must be
provided within a proscribed time frame. The association may withhold the requested
information in certain circumstances, which must be explained to the requesting member. If the
information is withheld, the member may seek legal recourse to produce the documents.

The proposed resolution would amend Civil Code sections 5200 and 5205, to expand the
definition of association election material and required the production of such material if held by
a third-party service provider. The current language of sections 5200 and 5205 were enacted in
2021.

This resolution should be disapproved as the proposed language is too expansive and opens the
Home Owners’ Association and its members to unnecessary litigation, confusion, and abuse. As
currently drafted, association election material has a concrete identifiable definition. Under the
proposed definition, the definition is open ended and could include any potential material that
could tangentially related to an election. This opens up the request to abuse and uncertainty for
both members and the HOA. In addition, the new language allows for signed voter envelopes to
inspected and copied, excluding the signature. Current language only allows for inspection.
There does not appear to be any reason to allow for the signed voter envelope to be copied,
excluding the signatures.

There are no similar pending bills, SB-392 and SB-432 were chaptered in 2021. Both SB-392
and SB-432 amended the language found in 5200 and 5205 to the current language.

Therefore, this resolution should be Disapprove.
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RESOLUTION 02-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code sections 5200 and 5205 to read as follows:

§ 5200

For the purposes of this article, the following definitions shall apply:

(a) “Association records” means all of the following:

(1) Any financial document required to be provided to a member in Article 7
(commencing with Section 5300) or in Sections 5565 and 5810.

(2) Any financial document or statement required to be provided in Article 2
(commencing with Section 4525) of Chapter 4.

(3) Interim financial statements, periodic or as compiled, containing any of the following:

(A) Balance sheet.

(B) Income and expense statement.

(C) Budget comparison.

(D) General ledger. A “general ledger” is a report that shows all transactions that
occurred in an association account over a specified period of time.

The records described in this paragraph shall be prepared in accordance with an accrual
or modified accrual basis of accounting.

(4) Executed contracts not otherwise privileged under law.

(5) Written board approval of vendor or contractor proposals or invoices.

(6) State and federal tax returns.

(7) Reserve account balances and records of payments made from reserve accounts.

(8) Agendas and minutes of meetings of the members, the board, and any committees
appointed by the board pursuant to Section 7212 of the Corporations Code; excluding, however,
minutes and other information from executive sessions of the board as described in Article 2
(commencing with Section 4900).

(9) Membership lists, including name, property address, mailing address, email address,
as collected by the association in accordance with Section 4041 where applicable, but not
including information for members who have opted out pursuant to Section 5220.

(10) Check registers.

(11) The governing documents.

(12) An accounting prepared pursuant to subdivision (b) of Section 5520.

(13) An “enhanced association record” as defined in subdivision (b).

(14) “Association election materials™ as defined in subdivision (c).

(b) “Enhanced association records” means invoices, receipts and canceled checks for
payments made by the association, purchase orders approved by the association, bank account
statements for bank accounts in which assessments are deposited or withdrawn, credit card
statements for credit cards issued in the name of the association, statements for services
rendered, and reimbursement requests submitted to the association.

(c) “Association election materials” means includes, but is not limited to, returned
ballots, signed voter envelopes, the voter list of names, parcel numbers, and voters to whom
ballots were to be sent and from whom received, proxies, and the candidate registration list.
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Signed voter envelopes may be inspected but the signatures may not be copied. An association
shall maintain association election materials for one year after the date of the election.

§ 5205

(a) The association shall make available association records for the time periods and
within the timeframes provided in Section 5210 for inspection and copying by a member of the
association, or the member’s designated representative.

(b) A member of the association may designate another person to inspect and copy the
specified association records on the member’s behalf. The member shall make this designation in
writing.

(c) The association shall make the specified association records available for inspection
and copying in the association’s business office within the common interest development.

(d) If the association does not have a business office within the development, the
association shall make the specified association records available for inspection and copying at a
place agreed to by the requesting member and the association.

(e) If the association and the requesting member cannot agree upon a place for inspection
and copying pursuant to subdivision (d) or if the requesting member submits a written request
directly to the association for copies of specifically identified records, the association may satisfy
the requirement to make the association records available for inspection and copying by
delivering copies of the specifically identified records to the member by individual delivery
pursuant to Section 4040 within the timeframes set forth in subdivision (b) of Section 5210.

(f) The association may bill the requesting member for the direct and actual cost of
copying and mailing requested documents. The association shall inform the member of the
amount of the copying and mailing costs, and the member shall agree to pay those costs, before
copying and sending the requested documents.

(g) In addition to the direct and actual costs of copying and mailing, the association may
bill the requesting member an amount not in excess of ten dollars ($10) per hour, and not to
exceed two hundred dollars ($200) total per written request, for the time actually and reasonably
involved in redacting an enhanced association record. If the enhanced association record includes
a reimbursement request, the person submitting the reimbursement request shall be solely
responsible for removing all personal identification information from the request. The
association shall inform the member of the estimated costs, and the member shall agree to pay
those costs, before retrieving the requested documents.

(h) Requesting parties shall have the option of receiving specifically identified records by
electronic transmission or machine-readable storage media as long as those records can be
transmitted in a redacted format that does not allow the records to be altered. The cost of
duplication shall be limited to the direct cost of producing the copy of a record in that electronic
format. The association may deliver specifically identified records by electronic transmission or
machine-readable storage media as long as those records can be transmitted in a redacted format
that prevents the records from being altered.

(1) For the purposes of this section, “association” shall equally refer to any and all
association election materials within the possession of the Inspector(s) of Election.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: When Civil Code sections 5200 and 5205 were modified recently, there was left
an ambiguity in what constitutes “Association election materials,” as well as who was
responsible for the production of that material. The names of who voted was supposed to be
made available. This transparency was to ensure that challengers to the election process could
readily determine whether the election was conducted properly.

But since the election is conducted by an inspector, who is typically a third party contractor,
those contractors typically refuse to allow for any inspection of those documents under the ruse
that these open election provisions only apply to the association and not to them.

The Solution: Change the code to make it plain that the election materials are to be produced
regardless of who possess those documents. This change should be eligible for an omnibus bill.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Much prior legislation on a substantive change, no prior legislation specifically to make the
statutes simpler.

AUTHOR AND/OR PERMANENT CONTACT:
Edward M. Teyssier, Esq., 3200 Highland Ave. Ste. 300, National City, CA 91950, (619) 474-
7500, edwardtlp@sbcglobal.net

RESPONSIBLE FLOOR DELEGATE: Edward Teyssier

02-02-2023 Page 4 of 4



RESOLUTION 02-03-2023

DIGEST

Homeowners Associations: Notice to Rule Change

Amends Civil Code section 4360 to require an HOA board to provide individual, not general,
notice to members of a proposed rule change.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 4360 to require an HOA board to provide individual,
not general notice to members of a proposed rule change. This resolution should be approved in
principle as HOA members should be informed voters not noticed voters.

Under current law, Civil Code section 4360 is limited to specific scenarios that may impact a
Homeowners Association. Per Civil Code section 4355 section 4360 only applies operating rules
relating to: 1) common area or of an exclusive use of the common area, 2) use of a separate
interest, 3) member discipline, 4) standards for delinquent assessment payments, procedures
adopted for dispute resolution, procedures for reviewing and approving or disapproving proposed
physical change to a member’s separate interest or to the common area, and 7) procedures for
elections. It does not apply to: 1) regarding maintenance of the common area, 2) specific matter
not intending to apply generally, 3) setting a regular or special assessment, 4) a rule change
required by law, 5) issuance of documents that repeat existing law or governing documents. The
notice must include the proposed language and the purpose behind the change. Under current
language, notice is pursuant to Civil Code section 4045. Section 4045 list five (5) methods of
notice. In addition, pursuant to section 4045(b), a member may request that all general notices
given under section 4045 shall be delivered pursuant to section 4040. This option shall be
described in the annual policy statement provided to members.

The proposed resolution would amend Civil Code section 4360, to require individual notice to all
HOA members on any proposed changes to the operating rules by the HOA board. Individual
notice per Civil Code section 4040 requires notice by the preferred method of the home owner
and if no preferred method is selected, first class mail is required. If there is a secondary address,
the association shall provide notice to that address as well.

This resolution should be approved in principle as HOA members should be informed members
not just noticed members. We, as a policy, want people to participate in the process that governs
their home lives. HOA members should know what is going to happen with their home and their
neighborhood. It is better for a member to receive notice by their preferred method. This makes it
more likely that a member will participate in the process. The member will know what is actually
going on in their HOA. Furthermore, by providing the preferred method of notice, it protects the
Board from any claims of malfeasance, lack of notice, accountability, etc. These are all issues
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that may plague a board that can be addressed by providing notice to the preferred locations as
set forth by the HOA member. The cost to the HOA would be minimal as notice may be by email
or actual mail to the HOA member, costs that the HOA would already accrue.

There are no similar pending bills, nor any in the last three years.
Therefore, this resolution should be Approve in Principle.

RESOLUTION 02-03-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4360, to read as follows:

§ 4360

(a) The board shall provide generalindividual notice pursuant to Section 4645 4040 of a
proposed rule change at least 28 days before making the rule change. The notice shall include the
text of the proposed rule change and a description of the purpose and effect of the proposed rule
change. An association’s pre-decision Netiee notice is not required under this subdivision if the
board determines that an immediate rule change is necessary to address an imminent threat to
public health or safety or imminent risk of substantial economic loss to the association.

(b) A decision on a proposed rule change shall be made at a board meeting, after
consideration of any comments made by association members.

(c) As soon as possible after making a rule change, but not more than 15 days after
making the rule change, the board shall dehver genePal—lnd1V1dual notice pursuant to Sectlon
4945 4040 of the rule change h 0 <F :

(d) If the board determines that an immediate rule change is required to address an
imminent threat to public health or safety, or an imminent risk of substantial economic loss to the
association, it may make an emergency rule change, and no association pre-decision notice is
required, as specified in subdivision (a). An emergency rule change is effective for 120 days,
unless the rule change provides for a shorter effective period. A rule change made under this
subdivision may not be readopted under this subdivision.

(e) If an emergency rule change is made under subdivision (d), the individual notice

about the rule change shall include the text of the rule change, a description of the purpose and
effect of the rule change, and the date when the rule change will expire.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association

STATEMENT OF REASONS
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The Problem: “Operating Rules” are a type of HOA “governing document.” (See Civil Code
sections 4340-4370 for “Operating Rules.”) When an HOA Board proposes a (non-emergency)
“rule change” to a set of Operating Rules, it is required to provide notice to the members, which
must include a text of the proposed change and an explanation about why the change is
necessary. (See Civil Code section 4340(b).) In addition, Section 4360 requires the HOA to
provide notice to the Members by “General Notice.” (See Civil Code Sections X and 4045
(which sets out the options for General Delivery.)) Please note that the term “General Notice”
only refers to the method or methods that are used to deliver the notice to the Members, and the
term does not refer to the contents of the notice itself. For HOAs, the higher level of notice is
“Individual Notice,” and the lower level of notice is “General Notice.” For example, where
“General Notice” is required, an HOA Board is only required to use "one" method of providing
notice from the options of sending an email to the members who have consented to receive email
notices, posting the printed document in a prominent location that is accessible to all members,
inclusion in an HOA’s television programming, posting on the HOA’s website, or a “mailing."
Unfortunately, when only one method of notice is required, an HOA Board is able take stealthy
actions, with few of the Members’ being aware about the Board’s actions. In addition, there is a
problem with “statutory construction” within Civil Code section 4360 because the requirements
for “non-emergency” and “emergency” rule changes are comingled.

The Solution: For non-emergency proposed rule changes to HOA Operating Rules, this
Resolution would require HOA Boards to provide “Individual Notice” to every Member. The
higher standard of “Individual Notice” is necessary because Operating Rules are a type of
“governing document” — and HOA Members have the right to know what is going on. In
addition, “Individual Notice” would provide that all HOA members would notified at the same
time about the Board’s non-emergency proposed changes to any Operating Rules. In addition,
for all non-emergency and emergency Operating Rule changes that have been approved by HOA
Boards, this Resolution would require that the post-rule-change notices also be provided by
“Individual Notice.” Furthermore, the Resolution resolves the statutory construction issue by
separating all of the requirements for “non-emergency” rule changes in subparts (a)-(c) and all of
the requirements for “emergency” rule changes in subparts (d)&(e).

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

Civil Code Section 4360 was amended by Stats. 2018, Ch. 836, Sec. 2. (SB 261) Effective
January 1, 2019. See also Civil Code section 4340, which defines the terms “Operating rule”
and “Rule change.”

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, 415-246-6647, catherinerucker@me.com, California State Bar No. 309559

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-04-2023
DIGEST
Homeowner Associations: Notice to Members
Amends Civil Code section 4045 to require “general delivery” or “general notice” to be provided
by two methods instead of one.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 4045 to require “general delivery” or “general notice”
to be provided by two methods instead of one. This resolution should be disapproved as
unnecessary given recent amendments to this and other related code sections regarding methods
of providing notice to organization members.

Civil Code section 4045 is part of the Davis-Stirling Common Interest Development Act, which
applies to homeowners’ associations (HOA). This resolution amends the code section
specifically referencing the “general delivery” or “general notice” of documents or information
to HOA members.

Section 4045(a) was recently amended in 2021 by SB 392 (Archuleta), which became effective
January 1, 2023, to include language allowing for general delivery of notices to be made by
posting the notice on an organization’s website. SB 392 also expanded an individual’s ability to
specify a preferred delivery method for the receipt of any documents for which notice is
required, which would include general or individual notices. (See Civ. Code, § 4040.)

Prior to SB 392 and the subsequent amendments becoming effective, an HOA was required to
provide general notices by only one of several notice methods, which included service by mail,
inclusion in a billing statement newsletter or other document, posting, television broadcasting
and, as of the recent amendment, posting on an organization’s website. Since section 4040’s
amendment, however, general notice as previously set forth is only required where a member has
not declared their preference for notice. It is therefore unclear whether the proposed resolution is
necessary given that a member now can select a preference for general notice and delivery.

Under the current iteration of section 4045, only one of the general delivery methods set forth
above is required. This resolution would require an organization to provide general notices using
two of the general delivery methods, which appears to be unnecessary given the new language
effective January 1, 2023 allowing for organizations to post notices on their websites, and
allowing members to select a preference for delivery.

This resolution should therefore be disapproved.

This resolution is similar to 02-03-2023.
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RESOLUTION 02-04-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4045, to read as follows:

§ 4045

(a) If a provision of this act requires “general delivery” or “general notice,” the document
shall be provided by ene two or more of the following methods:

(1) Any method provided for delivery of an individual notice pursuant to Section 4040.

(2) Inclusion in a billing statement, newsletter, or other document that is delivered by one
of the methods provided in this section.

(3) Posting the printed document in a prominent location that is accessible to all
members, if the location has been designated for the posting of general notices by the association
in the annual policy statement prepared pursuant to Section 5310.

(4) If the association broadcasts television programming for the purpose of distributing
information on association business to its members, by inclusion in the programming.

(5) If the association maintains an internet website for the purpose of distributing
information on association business to its members, by posting the notice on the association’s
internet website in a prominent location that is accessible to all members if designated as a
location for posting general notices in the annual policy statement prepared pursuant to Section
5310.

(b) Notwithstanding subdivision (a), if a member requests to receive general notices by
individual delivery, all general notices to that member, given under this section, shall be
delivered pursuant to Section 4040. The option provided in this subdivision shall be described in
the annual policy statement prepared pursuant to Section 5310.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: When Homeowner Associations (HOAs) provide notices to the Members about
non-emergency Board meetings or proposed “rule changes” (to the “Operating Rules”) they are
not required to provide “Individual Notice.” Instead, they are allowed to provide a lower level of
notice, known as “General Notice.” See Civil Code Section 4045, which sets out the
requirements for General Notice. For example, General Notice only requires “one” method for
delivery. Due to this minimal requirement, if HOA Boards want to take action and change the
rules with the least amount of Members knowing about what the Board is doing, the Boards will
choose just one delivery method, and they will choose the method that will attract the least
attention. For example, when my HOA Board holds meetings in “Open Session,” it provides
notice to the Members (who have consented to receiving email communications) and it places
notices at two of the HOA’s common area parks. In contrast, whenever my HOA Board holds a
meeting “in Executive Session Only,” the Board only posts the notices in two of the common
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area parks — in a container that resembles a trash can — because it does not want for the Members
to know about what is going on during those types of meetings. Furthermore, although Civ.
Code Section 4045(b) allows any Member to request “Individual Delivery,” few HOA Members
are aware of their legal right to make such a request. Please also note that Civil Code Section
4920(c) only requires HOAs to provide “General Notice” for Board meetings.

The Solution: This resolution will increase HOA Member awareness about potential and
proposed HOA Board actions to create or amend the “Operating Rules” and for all HOA Board
meeting agenda items. This resolution will make all such Board actions more transparent to the
Members - by increasing the minimum standard for “General Notice” from one method of notice
to two methods of notice.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 4045 was amended by Stats. 2021, Ch. 640, Sec. 4. (SB 392) Effective
January 1, 2022.

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, 415-246-6647, catherinerucker@me.com, California State Bar No. 309559.

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-05-2023

DIGEST

Homeowners Associations: Global Definitions of Operating Rules and Election Operating Rules
Adds Civil Code sections 4142 to define the terms “Operating Rules” and “Election Operating
Rules” for the entire Davis-Stirling Act.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution adds Civil Code sections 4142 to define the terms “Operating Rules” and
“Election Operating Rules” for the entire Davis-Stirling Act. The resolution should be
disapproved because providing a narrowed, global definition of “Operating Rules” would
eliminate protections for association members and residents, and providing a global definition of
“Election Operating Rules” is unnecessary.

Under current law, the 11 chapters of the Davis-Stirling Act, Civil Code sections 4000-6150 (the
“Act”), govern most aspects of common interest developments and homeowners associations.
Chapter 1, article 2 of the Act (sections 4075-4190) defines certain terms for the entirety of the
Act. Chapter 3 of the Act (sections 4205-4370) is entitled “Governing Documents,” and includes
article 5 (sections 4340-4370), entitled “Operating Rules,” which sets forth requirements for the
validity and enforceability of operating rules that are adopted or amended on or after January 1,
2004. (See Civ. Code §§ 4340, subd. (b) [defining “Rule change” as the adoption, amendment,
or repeal of an operating rule]; 4350, subd. (d) [operating rule valid and enforceable only if
adopted or amended in substantial compliance with requirements of Ch. 3, art. 5]; 4370, subds.
(a)-(b) [article does not apply to rule changes commenced before January 1, 2004].) Thus, under
current law, the validity of any operating rule adopted before 2004 (and not since amended) does
not depend on whether it was adopted in accordance with the procedures set forth in Chapter 3,
article 5 of the Act.

Section 4340 defines “Operating rule” as a “regulation adopted by the board that applies
generally to the management and operation of the common interest development or the conduct
of the business and affairs of the association,” but by its terms this definition in section 4340
applies only to its own article (Chapter 3, article 5 of the Act). Of the eight other times that the
term “operating rule” appears in the Act, four are already governed by Chapter 3, article 5 of the
Act (sections 4350 and 4355 both appear in that article; sections 5105 and 5145 both explicitly
cross-reference that article). Of the remaining references to “operating rules” in the Act that are
not governed by Chapter 3, article 5 of the Act, the term appears twice in sections that provide
protections to association members. (See Civ. Code §§ 4205, 4515.) The term “operating rules”
is also used in section 4150, which defines the term “governing documents” to include
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“operating rules,” for purposes of the entire Act. The term “governing documents” is used more
than 100 times in various sections of the Act.

Because the requirements of Chapter 3, article 5 of the Act currently only apply to operating
rules subject to that article (and to other sections that cross-reference it), the references to
“operating rules” in other sections of the Act—including where it is incorporated into the term
“governing documents”—apply regardless of whether they were enacted prior to 2004, or
whether they were enacted pursuant to the procedures in Chapter 3, article 5 of the Act. For
example, Civil Code section 4205 provides that bylaws, articles of incorporation, and
declarations prevail where they conflict with “operating rules.” Civil Code section 4515
provides that the “operating rules” cannot prohibit a member or resident from: using common
areas for peaceful assembly regarding the association, elections, or legislation; holding meetings
with politicians regarding the same; or distributing information regarding such meetings.
Because these provisions fall outside of Chapter 3, article 5 of the Act, the protections they
provide apply against operating rules adopted at any time and by any process, not merely those
enacted or amended by certain procedures after 2003.

Moreover, because the defined term “governing documents” includes the currently undefined
term “operating rules,” the protections in a variety of sections apply regardless of how or when
such operating rules were adopted. These include protections for prospective purchasers (See,
e.g., §§ 4225 [prohibiting governing documents from containing discriminatory restrictive
covenants]; 4525 [requiring prospective purchaser to be provided copies of all governing
documents]). Several sections of the Act also provide substantive protections to members and
residents from limits or prohibitions in the governing documents. (See, e.g., §§ 4705 [no limits
on display of U.S. flag]; 4706 [no limits on display of religious items]; 4710 [no limits on
display of non-commercial signs and banners]; 4715 [no prohibitions on possession of at least
one pet]; 4730 [no arbitrary restrictions of ability to market interests]; 4735 [no prohibitions on
water-efficient flora]; 4736 [no requirements of pressure washing]; 4740 [no prohibitions on
existing rentals]; 4745 [no prohibitions on electric vehicle charging stations]; 4750 [no
unreasonable restrictions on backyard agriculture]; 4753 [no prohibitions on clotheslines].) The
Act also uses the term “governing documents” to provide procedural protections to members,
including regarding elections. (See, e.g., Civ. Code §§ 4920 [governing documents can provide
longer notice period for board meetings]; 5115 [governing documents can provide more stringent
requirements for elections]; 5200-5215 [availability for review of “association records,” which
include “governing documents™]; 5235 [right to bring action to enforce right to review
association records]; 5305 [governing documents can provide more stringent requirements for
review of financial statements]; 5500 [governing documents can impose more stringent duties on
board]; 5975 [members have rights to bring actions to enforce governing documents].)

The term “election operating rules” currently appears twice in the Act, both of which explicitly
cross-reference the procedures in Chapter 3, article 5 of the Act. (Civ. Code secs. 5105, subd. (c)
[referencing “election operating rules adopted pursuant to subdivision (a) of Section 5105,
which in turn requires compliance with the procedures in Chapter 3, article 5 of the Act]; 5145
[using the term “election operating rules” synonymously with “rules provided by Article 5
(commencing with Section 4340) of Chapter 3™].)
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This resolution would define the term “Operating Rules,” for purposes of the entire Act, to mean
only those rules adopted in accordance with the procedures prescribed by Chapter 3, article 5 of
the Act. It would also define the term “Election Operating Rules,” for purposes of the entire Act,
to mean Operating Rules adopted in accordance with section 5105 (which requires compliance
with the procedures set forth in Chapter 3, article 5 of the Act).

The resolution should be disapproved because the proposed global definition of “Operating
Rules” would render ineffectual dozens of provisions of the Act that are designed to protect
residents and association members, and the proposed global definition of “Election Operating
Rules” is unnecessary.

Specifically, defining “Operating Rules” as only those rules adopted pursuant to Chapter 3,
article 5 of the Act would mean that the protections in sections 4205 and 4515—and by
extension, the protections based on “governing documents” in dozens of other sections—would
no longer apply where the protections relate to operating rules adopted before 2004, or adopted
without conformance to the procedures in Chapter 3, article 5 of the Act. For example, a rule
containing a restrictive covenant adopted in 1980 would no longer fit the definition of
“governing document,” and thus would not be invalidated by Civil Code section 4225.
Likewise, a rule providing a longer notice period for board meetings that was adopted in 2010,
but without following the procedures in Chapter 3, article 5, could not be enforced by a member
who didn’t receive the longer notice, because it would no longer be considered a “governing
document” enforceable under Civil Code section 4920. These and similar consequences are
likely unintentional, and would contravene the purpose of the enumerated protections relating to
operating rules and governing documents. Accordingly, the resolution should be disapproved.

If the resolution were limited to providing a global definition of “Election Operating Rules,” it is
unclear what benefit the amendment would provide. The resolution seeks to define “Election
Operating Rules” to mean those rules adopted in accordance with section 5105 (and, by
extension, adopted in accordance with the requirements of Chapter 3, article 5 of the Act). But
“Election Operating Rules” appears only twice in the Act, and both sections already explicitly tie
the term to section 5105 and the requirements of of Chapter 3, article 5 of the Act.

There are no similar pending bills, nor any in the last three years.

RESOLUTION 02-05-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code Sections 4142 and 4165, to read as follows:

§ 4142

Election Operating Rules” means Operating Rules adopted in accordance with Section 5105.

§ 4165
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“Operating Rules” means the set of rules adopted in accordance with the procedures prescribed
by Chapter 3, Article 5 (commencing with Section 4340).

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: Civil Code Section 5105 requires every homeowner association (HOA) to adopt
“operating rules” for the “Member Elections.” (See The Davis-Stirling Act, Chapter 6, Article 4,
“Member Election” (commencing with Section 5100).) However, the Davis-Stirling Act, which
applies to all HOAs, does not expressly define the term “Election Operating Rules” - which are
created pursuant to Section 5105. In addition, the term “Operating rule” is defined in Section
4340(a), which is within the Davis-Stirling Act Article for “Operating Rules” (commencing with
Section 4340). However, the definition for “Operating Rules” is not included in the main list of
definitions for the Davis-Stirling Act. (See the Davis-Stirling Act, Chapter 1, Article 2,
“Definitions” (commencing with Section 4075.)

The Solution: This Resolution would expressly define the term “Election Operating Rules” by
adding it to the main Davis-Stirling Act Article for “Definitions.” In addition, this Resolution
would elevate the definition for the term “Operating Rules” by adding it to the main Davis-
Stirling Act Article for “Definitions.”

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 5105 was amended on January 1, 2022, by Stats. 2021, Ch. 642, Sec. 2 (SB
432).

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, catherinerucker@me.com, 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-06-2023

DIGEST

Homeowners Associations: Redaction of Attorney Compensation Information

Amends Civil Code section 5215 to provide that homeowner associations may redact their
reporting of compensation for attorneys by reporting them as “legal fees.”

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to Resolution 04-06-2014, which was approved in principle.

Reasons:

This resolution amends Civil Code section 5215 to provide that homeowner associations may
redact their reporting of compensation for attorneys by reporting them as “legal fees.” This
resolution should be disapproved because Civil Code section 5200, subdivision (a)(3)(D)(10)
provides access to such information, Section 5205 provides the right to inspect and copy it, and
Section 5235 provides that the homeowner can file an action to allow such inspection and
copying, if it is not provided.

Currently, section 5215, subdivision (b) exempts attorney-client privileged information from the
ambit of disclosable information regarding the compensation paid to employees, vendors, or
contractors. Subdivision (a) allows the association to withhold or redact information if certain
requirements are met from association records (e.g. if the release will cause identity theft or the
information is privileged).

The problem as articulated by the resolution is that a homeowners’ association may take a
position that they are exempt from disclosing the amount paid to an attorney by the association.
In Los Angeles Board of Supervisors v. Superior Court (2016) 2 Cal.5th 282, the Supreme Court
held that a government entity’s attorney fee invoices were not categorically privileged and that
only that portion containing confidential information should be redacted in response to a public
records act request. (Id. at 300.) Furthermore, the proposed resolution, rather than expanding
disclosure, could be construed as expressly permitting a homeowners’ association to conceal the
amount paid to an attorney with the simple phrase "legal fees.”

There are no similar bills pending.

Therefore, this resolution should be disapproved.
RESOLUTION 02-06-2023

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 5215, to read as follows:

02-06-2023 Page 1 of 3



O 0 3 N L A WD~

A B B D B W W W W W W W W W WK NN D DD NN DNDNDND P /= /= s s s
AW = O 0 0O nN R WN PR, OO0 DR WD RO WOV WN R~ O

§ 5215

(a) Except as provided in subdivision (b), the association may withhold or redact
information from the association records if any of the following are true:

(1) The release of the information is reasonably likely to lead to identity theft. For the
purposes of this section, “identity theft” means the unauthorized use of another person’s personal
identifying information to obtain credit, goods, services, money, or property. Examples of
information that may be withheld or redacted pursuant to this paragraph include bank account
numbers of members or vendors, social security or tax identification numbers, and check, stock,
and credit card numbers.

(2) The release of the information is reasonably likely to lead to fraud in connection with
the association.

(3) The information is privileged under law. Examples include documents subject to
attorney-client privilege or relating to litigation in which the association is or may become
involved, and confidential settlement agreements.

(4) The release of the information is reasonably likely to compromise the privacy of an
individual member of the association.

(5) The information contains any of the following:

(A) Records of goods or services provided a la carte to individual members of the
association for which the association received monetary consideration other than assessments.

(B) Records of disciplinary actions, collection activities, or payment plans of members
other than the member requesting the records.

(C) Any person’s personal identification information, including, without limitation, social
security number, tax identification number, driver’s license number, credit card account
numbers, bank account number, and bank routing number.

(D) Minutes and other information from executive sessions of the board as described in
Article 2 (commencing with Section 4900), except for executed contracts not otherwise
privileged. Privileged contracts shall not include contracts for maintenance, management, or
legal services.

(E) Personnel records other than the payroll records required to be provided under
subdivision (b).

(F) Interior architectural plans, including security features, for individual homes.

(b) Except as provided by the attorney-client privilege, the association may not withhold
or redact information concerning the compensation paid to employees, vendors, or contractors.
(1) Compensation information for individual employees shall be set forth by job classification or
title, not by the employee’s name, social security number, or other personal information.

(i1) Compensation information for attorneys shall be redacted by reporting as “legal fees.”

(c) No association, officer, director, employee, agent, or volunteer of an association shall
be liable for damages to a member of the association or any third party as the result of identity
theft or other breach of privacy because of the failure to withhold or redact that member’s
information under this section unless the failure to withhold or redact the information was
intentional, willful, or negligent.

(d) If requested by the requesting member, an association that denies or redacts records
shall provide a written explanation specifying the legal basis for withholding or redacting the
requested records.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association

STATEMENT OF REASONS

The Problem: The author is a member of an HOA. A few months ago, she requested a copy
of her HOA’s check register, pursuant to Civil Code Section 5215. When the property manager
provided the check register, “all” of the information about payments made to the HOA’s
Attorney were redacted, including the check amounts. The property manager cited Los Angeles
Board of Supervisors v Superior Court (2016) 2 Cal. 5th 282 and claimed that the holding
“stands for the proposition that invoices for work by an attorney in pending and active legal
matters are protected by the attorney-client privilege." Although I had requested copies of the
check register and had not requested copies of attorney invoices, my HOA Board believed it had
the legal authority to do what it did.

The purpose of Section 5215 is to prevent fraud by allowing the Members to inspect specified
Association records, including the “check register. HOA Boards should not be able to hide how
much association money they are paying attorneys by also redacting the check amounts.

The Solution: This Resolution will maintain attorney-client privilege by requiring HOAs to
report the amounts spent on attorney compensation and legal issues as “legal fees”™ to the
Members, upon their request.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 5215 was added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective January
1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180.)

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, cell: 415-246-6647, catherinerucker@me.com

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-07-2023

DIGEST

Homeowners Associations: Specifying Topics and When Members May Speak at Meetings
Amends Civil Code section 4925 to specify that members of homeowners’ associations may
speak about each agenda item and general issues during board meetings.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 4925 to specify that members of homeowners’
associations may speak about each agenda item and general issues during board meetings. This
resolution should be disapproved because it is unclear that there is a wide-spread problem that
would necessitate changes to existing law, and the proposed language does not appear to solve
the cited problem.

Current law states that all members of a homeowners’ association may attend board meetings,
and the board shall permit members to speak at those meetings, except for meetings held in
executive session. (Civ. Code, § 4925.) The board may establish a reasonable time limit for
members to speak. (/d.)

This resolution would amend existing law to explicitly state that members may speak on each
agenda item before or during consideration of that item. The resolution would also permit
members to speak about general association issues that are not listed as agenda items for the
meeting.

This resolution should be disapproved because the proposed language does not require that the
board allow a member to speak about each meeting item separately, and the proposed language
would appear to still allow boards to permit members to speak only once during a meeting. For
example, the proposed language requires board to permit members to speak about each meeting
agenda item before or during consideration of that item. Thus, if the board allowed a member to
speak before consideration of any agenda items, that would appear to meet the proposed
language.

In addition, the term “during consideration of that item” may provide uncertainty about when
members should be able to speak. Typically, any discussion should be held prior to or after
introduction of an item but before the Board’s consideration of that item.

While there may be concern about how this resolution may lengthen board meetings due to

members being able to speak about each item individually, the section still allows the board to
set reasonable time limits for each member to speak. (Civ. Code, § 4925, subd. (c).)
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There are no similar pending bills, nor any in the last three years.
Therefore, this resolution should be disapproved.

RESOLUTION 02-07-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4925, to read as follows:

§ 4925

(a) Any member may attend board meetings, except when the board adjourns to, or meets
solely in, executive session. As specified in subdivision (b) of Section 4090, a member of the
association shall be entitled to attend a teleconference meeting or the portion of a teleconference
meeting that is open to members, and that meeting or portion of the meeting shall be audible to
the members in a location specified in the notice of the meeting.

(b) The board shall permit any member to speak at any meeting of the association or the
board, except for meetings of the board held in executive session. For non-executive session
board meetings, the board shall permit members to speak about:

(1) General association issues that are not included as agenda items in the meeting notice,

and

(i1) Each meeting agenda item, before or during consideration of that item.

(c) A reasonable time limit for all members of the association to speak to the board or
before a meeting of the association shall be established by the board.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: Civil Code Section 4925 only requires HOA Boards to allow each HOA Member
to speak only one time at any Board meeting in “Open Session.” For example, HOA Boards can
allow the Members to speak during a “Homeowners Forum,” and then they are not required to
allow any other Member speech during the remainder of the meeting. Pursuant to Civil Code
Section 4920(d), all notices for HOA Board meetings are only required to “contain the agenda
for the meeting,” and they are not required to provide attachments for any of the agenda items.
As a result, the Members who attend the Board meetings only know about what can be gleaned
from the text for each agenda item and whatever information that is orally shared by the
Directors during the meeting. Although the Corporations Code requires most HOA Board
Members to make “informed” decisions, under the “Duty of Care,” which can be accomplished
by relying on legal counsel and various vendors, there are many instances when the Members
have important information and advice to share as well.

In addition, since the COVID pandemic, most HOA Board meetings are carried out by “Zoom.”
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Zoom meetings provide the Boards with much greater control over the meetings. For example,
HOA Boards routinely use Zoom to mute all of the Members, and then each Member is unmuted
when it is that person’s turn to speak. Unfortunately, the current statutory requirements allow
HOA Boards to routinely exclude Member input from Board Member decisions about all of the
agenda items — and to effectively stifle Member speech. (Please note that the term “non-
executive session” is used in the proposed statutory language because the Davis-Stirling Act
does not define the term “open session.”)

The Solution: To improve the quality of decisions made during HOA Board meetings, HOA
Members must have the statutory right to address the Board about general matters and about
each meeting agenda item — before each Board decision is made. This Resolution is modeled
after the Brown Act’s requirements for local agencies within Government Section 54954, which
allows members of the public to: 1) speak about “any item of interest to the public,” and 2) “have
an opportunity to directly address the legislative body concerning any item that has been
described in the notice for the meeting before or during consideration of that item.” This
Resolution would improve the democratic processes for all HOAs by requiring all HOA Boards
to receive Member input before each and every decision is made.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 4925 was Added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective January
1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180.

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, catherinerucker@me.com, cell: 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-08-2023

DIGEST

Homeowners Associations: Open Discussion of Assessment Liens

Amends Civil Code section 5673 to require board discussions whether to record a lien for
delinquent assessments to include amount of annual assessments and of assessments owed.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 5673 to require board discussions whether to record a
lien for delinquent assessments to include amount of annual assessments and of assessments
owed. This resolution should be disapproved because the decision to record a lien for delinquent
assessments is already required to be made in an open meeting and adding an announcement of
the current dues structure and the amount owed will not prevent the misuse of assessment liens.

An assessment lien is a legal claim on an owner’s unit making the property collateral against the
delinquent assessments. The lien effectively keeps the owner from transferring title to the
property without first satisfying their debt to the Association. Prior to recording a lien for
delinquent assessment, the Association must provide a 30-day notice (Civ. Code, § 5660) and
offer the owner the opportunity to participate in dispute resolution. (Civ. Code, § 5670.) The
owner may also seek to meet with the Board to discuss a payment plan. (Civ. Code, § 5665.)

Under the current statute, the decision to record a lien against a homeowner must be approved by
the Board of the Homeowners Association (“HOA”) in an open meeting. This resolution would
add the requirement that during the discussion regarding the lien, the Board must announce the
current annual amount of the HOA’s assessments and the amount of delinquent assessments
owed by the property on which the lien will be placed.

The problem this resolution seeks to address is the misuse of assessment liens by Homeowners
Association Boards seeking to force the sale of a member’s home by increasing the delinquency
through fees and costs. Under Civil Code section 5720, an Association may not collect on a lien
through foreclosure if the debt owned is less than $1,800. However, this is expressly exclusive of
“any accelerated assessment, late charges, fees and costs of collection, attorney’s fees, or
interest.” This allows a HOA Board to increase the amount owed to over the $1,800 threshold.

Section 5673 already requires the decision whether to record a lien be made in an open meeting.
Presumably all homeowners are aware of what their annual assessment obligation is, and there is
nothing to prevent the affected homeowner from addressing the Board and stating the amount of
the delinquent assessments. Thus, this resolution adds nothing to protect the homeowner from
having an unfair lien filed against them.
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While there do not appear to be any unintended legal consequences to this resolution, it fails to
address the privacy rights of the delinquent homeowner.

There are no similar bills pending.
This resolution should be disapproved.

RESOLUTION 02-08-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 5673, to read as follows:

§ 5673

For liens recorded on or after January 1, 2006, the decision to record a lien for delinquent
assessments shall be made only by the board and may not be delegated to an agent of the
association. During the board discussion about whether to record a lien for delinquent
assessments, the Board shall announce the current annual amount for the association’s
assessments and the amount of delinquent assessments owed by the owner of the separate
interest to be recorded in the lien. The board shall approve the decision by a majority vote of the
directors in an open meeting. The board shall record the amount of delinquent assessments to be
recorded in the lien and the vote in the minutes of that meeting.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: Civil Code Section 5673 allows HOA Boards to record Liens for delinquent
assessments in “any amount.” However, Civil Code Section only allows HOA Boards to pursue
“non-judicial foreclosure” for delinquent assessment amounts that exceed $1,800 or when the
assessments are more than 12 months delinquent. For example, in 2021, the author’s HOA
Board recorded a Lien for a property where the HOA Member owed $330.00 in delinquent
assessments. At the time, the annual assessment amount was $330.00. When the Lien was
recorded, “Trustee Fees & Costs” of $1,254.48 were included in the Lien amount. So yes! The
Board took this aggressive action to place itself in position to force the sale of the Member’s
home, which is currently worth approximately $1,922,000, over a $330.00 debt that was owed
during the height of the COVID pandemic. Recommended viewing: “Homeowners
Associations: Last Week Tonight with John Oliver (HBO),” April 10, 2023 (available at
youtube.com).

The Solution: this Resolution will motivate HOA Boards to only take action to record liens
when such an enforcement action would be warranted because the Boards will be required to
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openly discuss the lien recording they plan to carry out during a board meeting in open session
and to record details about the lien amount in the meeting minutes.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 5673 was added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective January
1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180.)

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, catherinerucker@me.com, cell: 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-09-2023

DIGEST

Civil Code: Enforcement by Homeowner Associations Regarding Operating Rules

Amends Civil Code section 4355 to clarify that enumerated subjects in statute are operating rules
subject to the provisions of Civil Code section 4360 and 4365.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolution found.

Reasons:

This resolution amends Civil Code section 4355 to clarify that enumerated subjects in the statute
are operating rules subject to the provisions of Civil Code sections 4360 and 4365. This
resolution should be approved in principle because it provides a needed clarification to boards of
homeowner associations that the enumerated statutory subjects are not board rules but instead
operating rules subject to notice to homeowners, comments from homeowners, and decisions
only made during board meetings in open session. Additionally, under Civil Code section 4365,
homeowners would have the power to reverse changes to the operating rules through a call for a
special election based on signatures of five percent (5%) of homeowners.

Under existing law, decisions by board members regarding the enumerated subjects in Civil
Code section 4355 appear to be subject to Civil Code sections 4360 and 4365 regarding notice to
homeowners, comments from homeowners, decisions limited to board meetings in open session,
and powers given to homeowners to reverse changes. However, the language in Civil Code
section 4355(a) is ambiguous in that the section only applies to “an operating rule that relates to
any of the following subject...”. The section suggests that the enumerated subjects (e.g. rules
related to use of common areas, aesthetic or architectural standards, etc.) may or may not be
operating rules. Boards of homeowner associations are left uncertain whether perhaps other
rules, such as “board rules” may be applicable to the enumerated list of subjects. The impact of
the confusion is that homeowners may be subject to board decisions on important topics listed in
Civil Code section 4355 without the benefit of the provisions in Civil Code sections 4360 and
4365.

This resolution should be approved as amending Civil Code section 4355 clarifies that the
enumerated subjects in the statute are operating rules subject to Civil Code sections 4360 and
4365. This provides boards of homeowner associations clarity regarding how to make decisions
and homeowners are provided protection in that important decisions are made after notice, in
open session, and are subject to reversal.

There are no similar pending bills.

Therefore, this resolution should be approved in principle.
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RESOLUTION 02-09-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4355, to read as follows:

Vi a a a A% a - o o a a

jeets:-For a set of rules or regulations that relates to any of the following
subjects to be valid and enforceable, the set shall be “operating rules” and the Sections within
this Article shall apply:

(1) Use of the common area or of an exclusive use common area.

(2) Use of a separate interest, including any aesthetic or architectural standards that
govern alteration of a separate interest.

(3) Member discipline, including any schedule of monetary penalties for violation of the
governing documents and any procedure for the imposition of penalties.

(4) Any standards for delinquent assessment payment plans.

(5) Any procedures adopted by the association for resolution of disputes.

(6) Any procedures for reviewing and approving or disapproving a proposed physical
change to a member’s separate interest or to the common area.

(7) Procedures for elections.

(b) Sections 4360 and 4365 do not apply to the following actions by the board:

(1) A decision regarding maintenance of the common area.

(2) A decision on a specific matter that is not intended to apply generally.

(3) A decision setting the amount of a regular or special assessment.

(4) A rule change that is required by law, if the board has no discretion as to the
substantive effect of the rule change.

(5) Issuance of a document that merely repeats existing law or the governing documents.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association

STATEMENT OF REASONS

The Problem: As currently written, Civil Code Section 4355 indirectly suggests that if there are
rules or regulations for the main types of issues that HOA Boards have enforcement authority
over, they should be in the form of “operating rules.” As a result, some HOA Boards believe
they have the authority to adopt “Board Rules” for the issues listed in (a)(1-6). If “Board Rules”
were “real,” then HOA Boards could adopt and enforce “rules and regulations” that the Members
have not reviewed, have not commented on, and would have no ability to reverse. As a result,
the Members’ only recourse would be to petition 5% of the Members to hold a special election to
recall the entire Board.

The Solution: This Resolution would amend Civil Code Section 4355 to require all HOA rules
and regulations about the issues listed in Section 4355(a) to be characterized as “operating
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rules.” As a result, for all “rule changes” about the listed issues, each HOA board would be
required to provide notice to the members about the proposed changes, allow a 28-day member
review period, consider all of the member comments, and make a decision to adopt the rule
changes during a board meeting in open session. See Civil Code Section 4360. In addition,
because Civil Code Section 5105 requires all HOAs to have a set of Election “Operating Rules,”
all HOAs are familiar with the process and procedures to adopt and amend all types of
“Operating Rules.” Further, this Resolution would ensure that the Members would have the right
to gather signatures from 5% of the members to call a special election to reverse board decisions
to adopt new or amended operating rules. See Civil Code Section 4365. Note: The term
“policy” is not being used in the proposed statutory language because Civil Code Section 5310
requires all HOAs to “distribute an annual policy statement” to the Members. In addition, when
the proposed statutory language refers to “this Article,” it refers to the Davis-Stirling Act Article
about “Operating Rules.” The reference is important because the Article includes Sections to
define the term “operating rule” and to set out the requirements for operating rules to be “valid
and enforceable.”

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

Civil Code Section 4355 was (Added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective
January 1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180. See also Civil Code Section
5105, which requires all HOAs to adopt operating rules about “Member Elections.”

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, catherinerucker@me.com, cell: 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-10-2023

DIGEST

Damage Caps: Adding a Cap to Damage Awards for Wrongful Death Caused by Elder Abuse
Amends Welfare & Institutions Code section 15657 to add limits to damages for the wrongful
death elder abuse by a healthcare provider.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Welfare & Institutions Code section 15657 to add limits to damages for
the wrongful death elder abuse by a healthcare provider. This resolution should be disapproved
because (a) it is not reasonable to limit damages for pain and suffering when a healthcare
provider’s elder abuse results in the wrongful death of the elderly person; and (b) the proposed
change appears to be susceptible to more than one interpretation, which will lead to needless
litigation regarding its meaning, wasting the parties’ time and the courts’ limited resources.

Under current law, where a healthcare provider’s elder abuse results in harm to the elderly
person (but not death), the victim’s noneconomic damages are limited to $350,000 (Wel. & Inst.
Code § 15657; Cal. Code Civ. Proc., §§ 3333.2(b)(1) — (3).) This limit is borrowed from the
statute that limits such damages for a healthcare provider’s professional negligence. (/bid.) Non-
economic damages are “losses to compensate for pain, suffering, inconvenience, physical
impairment, disfigurement and other nonpecuniary damage.” (Cal. Code Civ. Proc., §§
3333.2(a).) Current law does not provide any statutory limits on damages for wrongful death that
occurs because of the healthcare provider’s elder abuse. (Wel. & Inst. Code, § 15657.)

This resolution applies all of the statutory limits for all medical malpractice claims to elder abuse
claims. Under this proposal, both wrongful death and non-wrongful death claims would be
subject to the current statutory limits for noneconomic damages in medical malpractice cases.
This means that where a healthcare provider’s elder abuse results in the death of the elderly
person, the healthcare provider will have the benefit of the statutory cap enjoyed by healthcare
providers for medical malpractice cases set out in Code of Civil Procedure sections 3333.2(c)-(1),
namely $500,000.

This resolution should be disapproved because there is no identifiable problem that requires such
a legislative update. There is no reason to provide the benefit of the damage cap for wrongful
death cases allowed for medical malpractice to healthcare providers that engage in elder abuse
that causes the elderly person’s death. As the population of California ages, there should be
more, not fewer protections for elderly persons, as a matter of policy. The legislature correctly
chose not to amend Welfare & Institutions Code section 15657 when it amended the statute
capping damages in medical malpractice cases, because the legal standards establishing medical
malpractice and elder abuse are not the same.
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However, the proposed change is subject to more than one interpretation, which will result in
needless litigation regarding whether, and how much, damages should be capped in cases that
fall under the purview of Welfare & Institutions Code section 15657. By including the entirety of
Civil Code 3333.2 as providing the damage caps for such cases, even though the caps set out in
Civil Code 377.34 (wrongful death) do not apply, the proposed change removes clarity as to
which of the damage caps should / should not be applied when the elder abuse by a healthcare
provider results in the death of the elder person, precisely because Civil Code section 3333.2
now includes different damage caps for different situations. Therefore, Resolutions Committee
remains concerned that this resolution creates, rather than alleviates, confusion.

There are no similar pending bills, nor any in the last three years.
Therefore, this resolution should be disapproved.

RESOLUTION 02-10-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Welfare & Institutions Code section 15657, subdivision (b), to read as
follows:

§ 15657

Where it is proven by clear and convincing evidence that a defendant is liable for
physical abuse as defined in Section 15610.63, neglect as defined in Section 15610.57, or
abandonment as defined in Section 15610.05, and that the defendant has been guilty of
recklessness, oppression, fraud, or malice in the commission of this abuse, the following shall
apply, in addition to all other remedies otherwise provided by law:

(a) The court shall award to the plaintiff reasonable attorney’s fees and costs. The term
“costs” includes, but is not limited to, reasonable fees for the services of a conservator, if any,
devoted to the litigation of a claim brought under this article.

(b) The limitations imposed by Section 377.34 of the Code of Civil Procedure on the
damages recoverable shall not apply. However, the damages recovered shall not exceed the
damages permitted to be recovered pursuant to subdivisien{b)-ef Section 3333.2 of the Civil
Code.

(c) The standards set forth in subdivision (b) of Section 3294 of the Civil Code regarding
the imposition of punitive damages on an employer based upon the acts of an employee shall be
satisfied before any damages or attorney’s fees permitted under this section may be imposed
against an employer.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

The Problem: 2022 AB35 was a compromise bill drafted and negotiated by stakeholders
(Consumer Attorneys, Cal. Medical Assn., and Cal. Hosp. Assn.) before being presented to the
Legislature on a “take it or leave it basis” without the opportunity for debate or amendment. The
compromise bill was introduced April 27, 2022 and was enacted in less than a month, on May
23, 2022, so that the Fairness for Injured Patients proposition to amend MICRA could be taken
off the November 2022 ballot. As amended by AB35, Civil Code 3333.2, subd. (b) now applies
only to personal injury actions, while newly enacted Civil Code 3333.2, subd. (c), applies to
wrongful death actions. AB35 also added new subsections that established the possibility of
separate damages caps for healthcare providers, institutions, and unaffiliated entities. (Code Civ.
Proc., 3333.2, subds. (¢)-(j).) Although AB-35 amended Civil Code 3333.2, it did not amend the
Elder Abuse Act, which continues to refer only Civil Code 3333.2, subd. (b) to limit
noneconomic damages. (Welf. & Inst. Code, § 15657, subd. (b).) When MICRA was enacted in
1975, Civil Code 3333.2, subd. (b), was the only provision limiting the recovery of noneconomic
damages in actions against healthcare providers based on professional negligence; now there are
multiple subdivisions that do so, so the entire statute (Civ. Code. 3333.2) needs to be cross-
referenced by the Elder Abuse Act to ensure that the damages caps are fully aligned.

The Solution: Pursuant to this proposed amendment, Welfare and Institutions Code section
15657, subdivision (b), will cross-reference all MICRA provisions limiting the recovery of
noneconomic damages (Civ. Code, § 3333.2) rather than only a single subsection (Civ. Code, §
3333.2, subd. (b)) that now addresses only one limited aspect of the MICRA damages cap,
thereby ensuring that the Elder Abuse Act continues to incorporate by reference the entire
MICRA limit on noneconomic damages (as modified by 2022 AB 35), as it did before AB35 was
enacted.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None

AUTHOR AND/OR PERMANENT CONTACT:
H. Thomas Watson, Horvitz & Levy LLP, 3601 W. Olive Ave., 8th FL, Burbank, CA 91505;
818-995-5813 (direct); 818-995-0800 (main); 844-497-6592 (fax); htwatson@horvitzlevy.com

RESPONSIBLE FLOOR DELEGATE: H. Thomas Watson, Horvitz & Levy LLP
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