RESOLUTION 04-01-2023

DIGEST

Unemployment Insurance Fraud: Venue

Amends Unemployment Insurance Code section 2124 to clarify that venue is proper in any
county in which a defendant obtained money or property through commission of the alleged
offense.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Unemployment Insurance Code section 2124 to clarify that venue is
proper in any county in which a defendant obtained money or property through commission of
the alleged offense. This resolution should be approved in principle because it clarifies that
venue for criminal prosecutions under the Unemployment Insurance Code is proper in any
county in which the harm occurs.

Under current law, chapter 10 of Division 1, part 1 of the Unemployment Insurance Code
contains 28 misdemeanor penal provisions, four of which can also be prosecuted as felonies.
(Unemp. Ins. Code, § 2101 et seq.) Current law provides that these violations of the
Unemployment Insurance Code related to unemployment and disability compensation may be
prosecuted in any of the following (1) the county that is the residence or principle place of
business of the defendant or defendants; (2) in any county where the defendants transacted the
business that caused the harm; or (3) in the County of Sacramento if the defendants have no
residence or principle place of business in the State. (Unemp. Ins. Code, § 2124.) Venue, or
territorial jurisdiction, establishes the proper place for trial and normally rests in any county
where acts constituting the crime occurred. (Price v. Superior Court (2001) 25 Cal.4th 1046,
1055; see People v. Posey (2004) 32 Cal.4th 193, 199-201.) However, venue is not an aspect of
fundamental subject matter jurisdiction, and does not affect the power of a court to try the case.
(Price, at p. 1055.) A defendant forfeits a claim of improper venue when he fails to raise an
objection before trial. (People v. Simon (2001) 25 Cal. 4th 1082, 1086-1087 [forfeiture under
former rule that venue a question of fact].) The Unemployment Insurance Code is not unique, as
numerous venue statutes applicable to actions involving the State provide for venue only in
Sacramento County. (See, e.g., Cal. Const., art 10A, § 6; Bus. & Prof. Code, § 19807 [Gambling
control commission]; Elec. Code, § 13314 [elector’s petition for writ of mandate]; Gov. Code, §§
17612 [action by local agency against unfunded mandate] and 17700 [validity of state bonds];
Pub. Resources Code, § 3431 [assessments for oil and gas conservation]; Rev. & Tax Code, §§
8148, 9173, 19388, 19411, 19412 [tax refunds]; Unemp, Ins. Code, § 2124.) And in civil actions
against or commenced by a state agency, Section 401 of the Code of Civil Procedure expands
venue to those counties where the Attorney General has an office with legal staff, and requires
actions to be transferred to the county in which at least some defendants reside or maintain a
principle place of business. (State Bd. of Equalization v. Superior Court (2006) 138 Cal.App.4th
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951, 956-958; see Regents of University of California v. Superior Court (1970) 3 Cal.3d 529,
535))

This resolution would clarify Section 2124 to state that venue is proper in any county in which a
defendant obtained money or property through commission of an offense in chapter 10, while
continuing to designate Sacramento County as a proper venue in those cases where no other
condition is satisfied. There is no published authority regarding venue in a criminal case under
the Unemployment Insurance Code. However, the proposed change here merely clarifies the
venue language so that the proper venue for a crime under the Code is proper where the harm
occurs.

There are no apparent unintended consequences.

There are no similar pending bills, nor any in the last three years.

Therefore, this resolution should be approved in principle.
RESOLUTION 04-01-2023

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Unemployment Insurance Code section 2124, to read as follows:

§ 2124

The place of trial for offenses enumerated in this chapter shall be in the county of
residence or principal place of business of the defendant or defendants, ef in any county where
the defendant or defendants were transacting business that resulted in the alleged offenses, or in
any county where any money or property from the alleged offenses was obtained; exeeptthatif

the defendant has no residence or prineipal place of business in this state, otherwise the trial shall

be held in the County of Sacramento.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Since 2020, state unemployment insurance programs have been turned into a
spigot for staggering amounts of fraud, with a conservative estimate of $20 billion stolen just
from California’s Employment Development Department (EDD) alone. (See Westervelt,
Pandemic-related fraud totaled billions. California is trying to get some of it back (Oct. 18,
2022) NPR, available at https://www.npr.org/2022/10/18/1128561539/pandemic-fraud-billions-
california.) Much of this largesse has gone to international and interstate fraud rings whose
members traveled to California to recruit money mules and obtain EDD debit cards. (See
Dilanian, et al., 'Easy money': How international scam artists pulled off an epic theft of Covid
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benefits (Aug. 15, 2021) NBC News, available at https://www.nbcnews.com/news/us-news/easy-
money-how-international-scam-artists-pulled-epic-theft-covid-n1276789.)

Unemployment Insurance Code section 2124 sets forth the venue for prosecuting
unemployment insurance offenses (see Unemp. Ins. Code, §§ 2101-2121) and states that “if the
defendant has no residence or principal place of business in this state, the trial shall be held in the
County of Sacramento.” Thus, an out-of-state fraudster who travels to San Diego and is caught
committing unemployment insurance fraud technically must be tried in Sacramento instead of
San Diego. This creates a logistical nightmare for all parties and witnesses, who ought to be able
to have the case presented in the county where the crime occurred.

The Solution: This resolution would modify the venue for prosecuting an unemployment
insurance fraud offense to include any county where any money or property from the alleged
offense was obtained. Sacramento County would remain the venue of last resort.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-02-2023

DIGEST

Criminal Law: enhanced penalties for certain felony conduct.

Amends Penal Code section 186.11 to reintroduce a repealed provision that required an enhanced
penalty for certain felony conduct involving the taking or loss of $100,000 - $500,000.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution Amends Penal Code section 186.11 to reintroduce a repealed provision that
required an enhanced penalty for certain felony conduct involving the taking or loss of $100,000
- $500,000. This resolution should be approved in principle because it removes a reference to a
non-existing law and revives an enhanced penalty used to penalize certain felony conducted
involving substantial theft or losses to a victim.

Current law provides for an enhanced penalty for those who commit two or more related
felonies, a material element of which is fraud or embezzlement, that involve a pattern of related
felony conduct, and the pattern of related felony conduct involves the taking of, or results in the
loss of, more than $100,000 but not more than $500,000. (Pen. Code, § 186.11, subd. (a)(3).)
However, the current law references a term specified in a non-existent provision. (/d.)

This resolution would amend existing law to remove the reference to the non-existent provision
and require an enhanced penalty of one year in state prison for certain felony conduct involving
the taking or loss of more than $100,000 but not more than $500,000.

This resolution should be approved in principle because it removes the citation to non-existent
law and reintroduces an enhanced penalty for certain felony conduct involving substantial theft
or losses to victims that had existed since 1977. An enhanced penalty already exists for those
who commit two or more related felonies, a material element of which is fraud or embezzlement,
that involve a pattern of related felony conduct, and the pattern of related felony conduct
involves the taking of, or results in the loss of, more than $500,000. (Pen. Code, § 186.11, subd.
(a)(2).) This amendment would provide for an enhanced penalty that would differentiate certain
felony conduct involving a pattern of related felony conduct resulting in a loss of more than
$100,000 from grand theft. The enhanced penalty may also help halt the rise in organized theft
to retailers and individuals. The resolution would also support the State’s efforts to combat
organize theft rings. (Office of Governor Newsom, California Increases Efforts to Combat
Organized Retail Theft Ahead of Busy Holiday Shopping Season (Nov. 2022)
<https://www.gov.ca.gov/2022/11/15/california-increases-efforts-to-combat-organized-retail-
theft-ahead-of-busy-holiday-shopping-season/> (as of July 1, 2023)).
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This resolution is similar to Assembly Bill 484 (2023), which proposes to amend Penal Code
section 186.11 to require an additional punishment of two years in state prison for theft or losses
to a victim of more than $100,000 but not more than $500,000. This resolution is also similar to
Assembly Bill 1511 (2017) and Senate Bill 985 (2020), which sought to reintroduce Penal Code
section 12022.6. Assembly Bill 1511 passed the Senate and Assembly but was vetoed by the
governor, who argued the provision lacked a sunset provision and no evidence was provided the
enhancement deterred crime. (Governor Edmund G. Brown, letter to California State Assembly,
Sept. 30, 2018.) Senate Bill 985 died in commiittee.

Therefore, this resolution should be approved in principle.
RESOLUTION 04-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 186.11, to read as follows:

§ 186.11

(a)

(1) Any person who commits two or more related felonies, a material element of which is
fraud or embezzlement, which involve a pattern of related felony conduct, and the pattern of
related felony conduct involves the taking of, or results in the loss by another person or entity of,
more than one hundred thousand dollars ($100,000), shall be punished, upon conviction of two
or more felonies in a single criminal proceeding, in addition and consecutive to the punishment
prescribed for the felony offenses of which he or she has been convicted, by an additional term
of imprisonment in the state prison as specified in paragraph (2) or (3). This enhancement shall
be known as the aggravated white collar crime enhancement. The aggravated white collar crime
enhancement shall only be imposed once in a single criminal proceeding. For purposes of this
section, “pattern of related felony conduct” means engaging in at least two felonies that have the
same or similar purpose, result, principals, victims, or methods of commission, or are otherwise
interrelated by distinguishing characteristics, and that are not isolated events. For purposes of
this section, “two or more related felonies” means felonies committed against two or more
separate victims, or against the same victim on two or more separate occasions.

(2) If the pattern of related felony conduct involves the taking of, or results in the loss by
another person or entity of, more than five hundred thousand dollars ($500,000), the additional
term of punishment shall be two, three, or five years in the state prison.

(3) If the pattern of related felony conduct involves the taking of, or results in the loss by
another person or entity of, more than one hundred thousand dollars ($100,000), but not more
than ﬁve hundred thousand dollars ($5 00 000) the addrtronal term of punrshment shall be the

aracra ; : -6 one year in state

[Subdivisions (b) through (k) remain unchanged. ]
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): A defendant who commits two or more felonies
involving fraud and embezzlement that are part of a pattern of related felony conduct in which
the aggregate taking or loss is greater than $100,000 is eligible for an additional term of
punishment pursuant to Penal Code section 186.11, also known as the aggravated white collar
crime enhancement. If the amount is greater than $500,000, subdivision (a)(2) adds two, three, or
five years to any prison sentence. If it less, subdivision (a)(3) adds an additional term based on
paragraph 1 or 2 of subdivision (a) in Section 12022.6. But Section 12022.6 had a sunset
provision that took effect in 2018, resulting in no additional term and a broken cross-reference to
a nonexistent statute. (See People v. Medeiros (2020) 46 Cal.App.5th 1142, 1147.)

The Solution: This resolution would fix Section 186.11’s cross-reference to a nonexistent statute
by replacing it with a statement that 1 year is to be added to any state prison sentence when the
taking or loss is greater than $100,000 but less than $500,000. Prior to sunsetting, Section
12022.6’s monetary thresholds were $65,000 to add 1 year and $200,000 to add two years.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
AB 484 (2023-2024) would amend Penal Code section 186.11 to add 2 years in state prison for
an aggregate taking or loss greater than $100,000.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com



RESOLUTION 04-03-2023

DIGEST

Fraud and Embezzlement: Notice of Property Petition on Legal Representative and Website
Amends Penal Code section 186.11 to allow notice of a petition to preserve property to be served
on the “legal representative” of any party who may have an interest in the property, and notice by
publication on a prosecuting agency’s website.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Penal Code section 186.11 to allow notice of a petition to preserve
property to be served on the “legal representative” of any party who may have an interest in the
property, and notice by publication on a prosecuting agency’s website. The resolution should be
approved in principle because notice on a prosecuting agency website may be more likely to
reach the relevant parties than newspaper publication, and notice to legal representatives is often
more likely to lead to actual notice to interested non-parties.

Under current law, when a prosecuting agency has charged a defendant with felonies involving
fraud or embezzlement, it may also petition the court for an injunction “preserving” any property
held by the defendant and any property provided by the defendant to third parties after the
commission of the alleged felonies, so that such property can be used to pay restitution and fines
in the event of a conviction. The prosecuting agency must provide notice of the petition to any
person who “may have an interest” in the property at issue, and must publish notice of the
petition for at least three weeks in a newspaper of general circulation in the county where the
property is located. Thus, if the properties at issue are located in multiple counties (including
counties other than the county of prosecution), the publication notice must include newspapers
that circulate in each such county.

This resolution would allow notice of the petition for preservation to be served on the “legal
representatives” of the persons who may have interests in the properties at issue, as an alternative
to notice to the persons themselves. The resolution would also allow publication of notice of the
petition on the prosecuting agency’s website for three weeks, as an alternative to publication in a
newspaper circulating in the counties where the properties are located.

The resolution should be approved in principle because the classified sections of newspapers are
unlikely to provide actual notice, and prosecuting agency websites may be more likely to provide
actual notice. Although interested parties may not directly review county prosecutor websites for
information regarding the properties at issue, internet searches for information regarding the
properties would include results from the county prosecutor websites.
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Although the term “legal representative” is not defined in the resolution, it is a term frequently
used in case law and should be fairly straightforward in application. (See, e.g., Valentine v. Plum
Healthcare Group, LLC (2019) 37 Cal.App.5th 1076, 1088.) Alternative notice to legal
representatives will facilitate actual notice, because non-parties to the criminal action often do
not respond to attempts to provide them with notice, whereas legal representatives will receive
such notice and pass it along. Where non-parties do not have legal representation, the resolution
would still require notice directly to the non-parties.

There are no similar pending bills, nor any in the last three years.
RESOLUTION 04-03-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 186.11, to read as follows:

§ 186.11

[Subdivisions (a) through (c) remain unchanged.]

(d)

(1) If a person is alleged to have committed two or more felonies, as specified in
subdivision (a), and the aggravated white collar crime enhancement is also charged, or a person
is charged in an accusatory pleading with a felony, a material element of which is fraud or
embezzlement, that involves the taking or loss of more than one hundred thousand dollars
($100,000), and an allegation as to the existence of those facts, any asset or property that is in the
control of that person, and any asset or property that has been transferred by that person to a third
party, subsequent to the commission of any criminal act alleged pursuant to subdivision (a), other
than in a bona fide purchase, whether found within or outside the state, may be preserved by the
superior court in order to pay restitution and fines. Upon conviction of two or more felonies, as
specified in subdivision (a), or a felony, a material element of which is fraud or embezzlement,
that involves the taking or loss of more than one hundred thousand dollars ($100,000), this
property may be levied upon by the superior court to pay restitution and fines if the existence of
facts that would make the person subject to the aggravated white collar crime enhancement or
that demonstrate the taking or loss of more than one hundred thousand dollars ($100,000) in the
commission of a felony, a material element of which is fraud or embezzlement, have been
charged in the accusatory pleading and admitted or found to be true by the trier of fact.

(2) To prevent dissipation or secreting of assets or property, the prosecuting agency may,
at the same time as or subsequent to the filing of a complaint or indictment charging two or more
felonies, as specified in subdivision (a), and the enhancement specified in subdivision (a), or a
felony, a material element of which is fraud or embezzlement, that involves the taking or loss of
more than one hundred thousand dollars ($100,000), and an allegation as to the existence of
those facts, file a petition with the criminal division of the superior court of the county in which
the accusatory pleading was filed, seeking a temporary restraining order, preliminary injunction,
the appointment of a receiver, or any other protective relief necessary to preserve the property or
assets. This petition shall commence a proceeding that shall be pendent to the criminal
proceeding and maintained solely to affect the criminal remedies provided for in this section.
The proceeding shall not be subject to or governed by the provisions of the Civil Discovery Act
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as set forth in Title 4 (commencing with Section 2016.010) of Part 4 of the Code of Civil
Procedure. The petition shall allege that the defendant has been charged with two or more
felonies, as specified in subdivision (a), and is subject to the aggravated white collar crime
enhancement specified in subdivision (a) or that the defendant has been charged with a felony, a
material element of which is fraud or embezzlement, that involves the taking or loss of more than
one hundred thousand dollars ($100,000), and an allegation as to the existence of those facts. The
petition shall identify that criminal proceeding and the assets and property to be affected by an
order issued pursuant to this section.

(3) A notice regarding the petition shall be provided, by personal service or registered
mail, to every person who may have an interest in the property specified in the petition, or their
legal representative. Additionally, the notice shall be published for at least three successive
weeks in a newspaper of general circulation in the county where the property affected by an
order issued pursuant to this section is located_or on the public website of the prosecuting
agency. The notice shall state that any interested person may file a verified claim with the
superior court stating the nature and amount of their claimed interest. The notice shall set forth
the time within which a claim of interest in the protected property is required to be filed.

(4) If the property to be preserved is real property, the prosecuting agency shall record, at
the time of filing the petition, a lis pendens in each county in which the real property is situated
which specifically identifies the property by legal description, the name of the owner of record as
shown on the latest equalized assessment roll, and the assessor’s parcel number.

(5) If the property to be preserved are assets under the control of a banking or financial
institution, the prosecuting agency, at the time of the filing of the petition, may obtain an order
from the court directing the banking or financial institution to immediately disclose the account
numbers and value of the assets of the accused held by the banking or financial institution. The
prosecuting agency shall file a supplemental petition, specifically identifying which banking or
financial institution accounts shall be subject to a temporary restraining order, preliminary
injunction, or other protective remedy.

(6) Any person claiming an interest in the protected property may, at any time within 30
days from the date of the first publication of the notice of the petition, or within 30 days after
receipt of actual notice, file with the superior court of the county in which the action is pending a
verified claim stating the nature and amount of his or her interest in the property or assets. A
verified copy of the claim shall be served by the claimant on the Attorney General or district
attorney, as appropriate.

(7) The imposition of fines and restitution pursuant to this section shall be determined by
the superior court in which the underlying criminal offense is sentenced. Any judge who is
assigned to the criminal division of the superior court in the county where the petition is filed
may issue a temporary restraining order in conjunction with, or subsequent to, the filing of an
allegation pursuant to this section. Any subsequent hearing on the petition shall also be heard by
a judge assigned to the criminal division of the superior court in the county in which the petition
is filed. At the time of the filing of an information or indictment in the underlying criminal case,
any subsequent hearing on the petition shall be heard by the superior court judge assigned to the
underlying criminal case.

(e) Concurrent with or subsequent to the filing of the petition, the prosecuting agency
may move the superior court for, and the superior court may issue, the following pendente lite
orders to preserve the status quo of the property alleged in the petition:
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(1) An injunction to restrain any person from transferring, encumbering, hypothecating,
or otherwise disposing of that property.

(2) Appointment of a receiver to take possession of, care for, manage, and operate the
assets and properties so that the property may be maintained and preserved. The court may order
that a receiver appointed pursuant to this section shall be compensated for all reasonable
expenditures made or incurred by him or her in connection with the possession, care,
management, and operation of any property or assets that are subject to the provisions of this
section.

(3) A bond or other undertaking, in lieu of other orders, of a value sufficient to ensure the
satisfaction of restitution and fines imposed pursuant to this section.

©)

(1) No preliminary injunction may be granted or receiver appointed by the court without
notice that meets the requirements of paragraph (3) of subdivision (d) to all known and
reasonably ascertainable interested parties and upon a hearing to determine that an order is
necessary to preserve the property pending the outcome of the criminal proceedings. A
temporary restraining order may be issued by the court, ex parte, pending that hearing in
conjunction with or subsequent to the filing of the petition upon the application of the
prosecuting attorney. The temporary restraining order may be based upon the sworn declaration
of a peace officer with personal knowledge of the criminal investigation that establishes probable
cause to believe that aggravated white collar crime or a felony, a material element of which is
fraud or embezzlement, that involves the taking or loss of more than one hundred thousand
dollars ($100,000) has taken place and that the amount of restitution and fines exceeds or equals
the worth of the assets subject to the temporary restraining order. The declaration may include
the hearsay statements of witnesses to establish the necessary facts. The temporary restraining
order may be issued without notice upon a showing of good cause to the court.

(2) The defendant, or a person who has filed a verified claim as provided in paragraph (6)
of subdivision (d), shall have the right to have the court conduct an order to show cause hearing
within 10 days of the service of the request for hearing upon the prosecuting agency, in order to
determine whether the temporary restraining order should remain in effect, whether relief should
be granted from any lis pendens recorded pursuant to paragraph (4) of subdivision (d), or
whether any existing order should be modified in the interests of justice. Upon a showing of
good cause, the hearing shall be held within two days of the service of the request for hearing
upon the prosecuting agency.

(3) In determining whether to issue a preliminary injunction or temporary restraining
order in a proceeding brought by a prosecuting agency in conjunction with or subsequent to the
filing of an allegation pursuant to this section, the court has the discretion to consider any matter
that it deems reliable and appropriate, including hearsay statements, in order to reach a just and
equitable decision. The court shall weigh the relative degree of certainty of the outcome on the
merits and the consequences to each of the parties of granting the interim relief. If the
prosecution is likely to prevail on the merits and the risk of the dissipation of assets outweighs
the potential harm to the defendants and the interested parties, the court shall grant injunctive
relief. The court shall give significant weight to the following factors:

(A) The public interest in preserving the property or assets pendente lite.

(B) The difficulty of preserving the property or assets pendente lite where the underlying
alleged crimes involve issues of fraud and moral turpitude.
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(C) The fact that the requested relief is being sought by a public prosecutor on behalf of
alleged victims of white collar crimes.

(D) The likelihood that substantial public harm has occurred where aggravated white
collar crime is alleged to have been committed.

(E) The significant public interest involved in compensating the victims of white collar
crime and paying court-imposed restitution and fines.

(4) The court, in making its orders, may consider a defendant’s request for the release of
a portion of the property affected by this section in order to pay reasonable legal fees in
connection with the criminal proceeding, any necessary and appropriate living expenses pending
trial and sentencing, and for the purpose of posting bail. The court shall weigh the needs of the
public to retain the property against the needs of the defendant to a portion of the property. The
court shall consider the factors listed in paragraph (3) prior to making any order releasing
property for these purposes.

(5) The court, in making its orders, shall seek to protect the interests of any innocent third
persons, including an innocent spouse, who were not involved in the commission of any criminal
activity.

(6) Any petition filed pursuant to this section is part of the criminal proceedings for
purposes of appointment of counsel and shall be assigned to the criminal division of the superior
court of the county in which the accusatory pleading was filed.

(7) Based upon a noticed motion brought by the receiver appointed pursuant to paragraph
(2) of subdivision (e), the court may order an interlocutory sale of property named in the petition
when the property is liable to perish, to waste, or to be significantly reduced in value, or when
the expenses of maintaining the property are disproportionate to the value thereof. The proceeds
of the interlocutory sale shall be deposited with the court or as directed by the court pending
determination of the proceeding pursuant to this section.

(8) The court may make any orders that are necessary to preserve the continuing viability
of any lawful business enterprise that is affected by the issuance of a temporary restraining order
or preliminary injunction issued pursuant to this action.

(9) In making its orders, the court shall seek to prevent any asset subject to a temporary
restraining order or preliminary injunction from perishing, spoiling, going to waste, or otherwise
being significantly reduced in value. Where the potential for diminution in value exists, the court
shall appoint a receiver to dispose of or otherwise protect the value of the property or asset.

(10) A preservation order shall not be issued against any assets of a business that are not
likely to be dissipated and that may be subject to levy or attachment to meet the purposes of this
section.

[Subdivisions (g) through (k) remain unchanged. ]

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Upon a probable cause showing that a defendant has
committed an aggravated white-collar crime, the prosecuting agency may file a petition
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requesting the court to issue a temporary restraining order on a defendant’s assets to preserve
them for the payment victim restitution and fines at the end of a case. (See Pen. Code, § 186.11,
subds. (d)(2), (f)(1).) Notice of the petition must be given by means of personal service or
registered mail to every person who may have an interest in the property, plus publication for at
least three successive weeks in a newspaper of general circulation in the county where the
affected property is located. However, these methods of notification are inefficient and
ineffective. Since the pandemic, Penal Code section 977 has been amended to expand remote
appearances and waivers of appearance by defendants in most criminal proceedings. (See Assem.
Bill No. 199 (2021-2022, Reg. Sess.).) In addition, the Internet has long since displaced print
newspapers as the public’s source for information. (See Grundy, Internet Crushes Traditional
Media: From Print to Digital (Jun. 7, 2022) U.S. Census Bureau, available at
https://www.census.gov/library/stories/2022/06/internet-crushes-traditional-media.html.)

The Solution: This resolution would allow notice of a 186.11 petition to be provided via
registered mail or personal service on the legal representative of a person who may have an
interest in the property. In addition, in lieu of publication in newspaper of general circulation,
which is limited to its subscribers and is unlikely to be seen, a 186.11 petition can be posted on
the public website of the prosecuting agency, which is free and accessible to the public and
would be indexed by search engines such as Google.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Not known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-04-2023

DIGEST

Criminal Code: Domestic Violence Restraining Orders

Amends Penal Code section 273.5 to allow issuance of permanent domestic violence restraining
order.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolution found.

Reasons:

This resolution amends Penal Code section 273.5 to allow issuance of permanent domestic
violence restraining orders. This resolution should be approved in principal because it would
give a criminal court the same authority as a family court under Family Code section 3145 to
issue a permanent domestic violence restraining order.

Under existing law, a sentencing court following a conviction for domestic violence under Penal
Code section 273.5 can issue a criminal protective order prohibiting any contact with a victim for
up to 10 years. This is in contrast to relief available under Fam. Code section 6345 which was
amended effective January 1, 2023 to allow a trial court the discretion to issue a domestic
violence protective order for any period of time in excess of five years or permanently upon the
request of a party. Under Family Code section 6234, a protective order should only be renewed
“if, and only if, it finds by a preponderance of the evidence that the protected party entertains a
“reasonable apprehension” of future abuse.” (Ritchie v. Konrad (2004) 115 Cal. App.4™

1275, 1284.)

Domestic violence continues to be a significant California problem. From 2016 through 2018
the number of intimate partner violence victimizations in the United increased by 42% (See
“National Network to End Domestic Violence” (2020) 14™ Annual Domestic Violence Courts
Report.) During the coronavirus pandemic it is reported that domestic violence cases increased
between 25 and 33 percent (See “Shadow Pandemic of Domestic Violence” (June 29, 2022) The
Harvard Gazette.)

A primary reason that Family Code section 6234 was amended in 2023 was to better address
domestic violence by allowing permanent protective orders and to address the lack of judicial
and statutory consistency regarding renewal of domestic violence restraining orders. (See
Assem. Com. on Judiciary, Rep. on Sen. Bill No. 935 (2022 Reg. Sess.) June 1, 2022.)
Accordingly, by giving criminal courts the same authority as family courts to issue permanent
domestic violence restraining orders, both courts will have identical tools to protect victims of
domestic violence.

There are no similar bills pending.

Therefore, this resolution should be approved in principle.
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RESOLUTION 04-04-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 273.5, to read as follows:

§ 273.5

(a) Any person who willfully inflicts corporal injury resulting in a traumatic condition
upon a victim described in subdivision (b) is guilty of a felony, and upon conviction thereof shall
be punished by imprisonment in the state prison for two, three, or four years, or in a county jail
for not more than one year, or by a fine of up to six thousand dollars ($6,000), or by both that
fine and imprisonment.

(b) Subdivision (a) shall apply if the victim is or was one or more of the following:

(1) The offender’s spouse or former spouse.

(2) The offender’s cohabitant or former cohabitant.

(3) The offender’s fiancé or fiancée, or someone with whom the offender has, or
previously had, an engagement or dating relationship, as defined in paragraph (10) of subdivision
(f) of Section 243.

(4) The mother or father of the offender’s child.

(c) Holding oneself out to be the spouse of the person with whom one is cohabiting is not
necessary to constitute cohabitation as the term is used in this section.

(d) As used in this section, “traumatic condition” means a condition of the body, such as
a wound, or external or internal injury, including, but not limited to, injury as a result of
strangulation or suffocation, whether of a minor or serious nature, caused by a physical force.
For purposes of this section, “strangulation” and “suffocation” include impeding the normal
breathing or circulation of the blood of a person by applying pressure on the throat or neck.

(e) For the purpose of this section, a person shall be considered the father or mother of
another person’s child if the alleged male parent is presumed the natural father under Sections
7611 and 7612 of the Family Code.

() (1) Any person convicted of violating this section for acts occurring within seven
years of a previous conviction under subdivision (a), or subdivision (d) of Section 243, or
Section 243.4, 244, 244.5, or 245, shall be punished by imprisonment in a county jail for not
more than one year, or by imprisonment in the state prison for two, four, or five years, or by both
imprisonment and a fine of up to ten thousand dollars ($10,000).

(2) Any person convicted of a violation of this section for acts occurring within seven
years of a previous conviction under subdivision (e) of Section 243 shall be punished by
imprisonment in the state prison for two, three, or four years, or in a county jail for not more than
one year, or by a fine of up to ten thousand dollars ($10,000), or by both that imprisonment and
fine.

(g) If probation is granted to any person convicted under subdivision (a), the court shall
impose probation consistent with the provisions of Section 1203.097.

(h) If probation is granted, or the execution or imposition of a sentence is suspended, for
any defendant convicted under subdivision (a) who has been convicted of any prior offense
specified in subdivision (f), the court shall impose one of the following conditions of probation:
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(1) If the defendant has suffered one prior conviction within the previous seven years for
a violation of any offense specified in subdivision (f), it shall be a condition of probation, in
addition to the provisions contained in Section 1203.097, that the defendant be imprisoned in a
county jail for not less than 15 days.

(2) If the defendant has suffered two or more prior convictions within the previous seven
years for a violation of any offense specified in subdivision (f), it shall be a condition of
probation, in addition to the provisions contained in Section 1203.097, that the defendant be
imprisoned in a county jail for not less than 60 days.

(3) The court, upon a showing of good cause, may find that the mandatory imprisonment
required by this subdivision shall not be imposed and shall state on the record its reasons for
finding good cause.

(1) If probation is granted upon conviction of a violation of subdivision (a), the conditions
of probation may include, consistent with the terms of probation imposed pursuant to Section
1203.097, in lieu of a fine, one or both of the following requirements:

(1) That the defendant make payments to a domestic violence shelter-based program, up
to a maximum of five thousand dollars ($5,000), pursuant to Section 1203.097.

(2) (A) That the defendant reimburse the victim for reasonable costs of counseling and
other reasonable expenses that the court finds are the direct result of the defendant’s offense.

(B) For any order to pay a fine, make payments to a domestic violence shelter-based
program, or pay restitution as a condition of probation under this subdivision, the court shall
make a determination of the defendant’s ability to pay. An order to make payments to a domestic
violence shelter-based program shall not be made if it would impair the ability of the defendant
to pay direct restitution to the victim or court-ordered child support. If the injury to a person who
is married or in a registered domestic partnership is caused in whole or in part by the criminal
acts of their spouse or domestic partner in violation of this section, the community property may
not be used to discharge the liability of the offending spouse or domestic partner for restitution to
the injured spouse or domestic partner, required by Section 1203.04, as operative on or before
August 2, 1995, or Section 1202.4, or to a shelter for costs with regard to the injured spouse or
domestic partner and dependents, required by this section, until all separate property of the
offending spouse or domestic partner is exhausted.

(j) Upon conviction under subdivision (a), the sentencing court shall also consider issuing
an order restraining the defendant from any contact with the victim, which may be valid for up to
10 years or, upon the victim’s request, permanently, as determined by the court. It is the intent of
the Legislature that the length of any restraining order be based upon the seriousness of the facts
before the court, the probability of future violations, and the safety of the victim and their
immediate family. This protective order may be issued by the court whether the defendant is
sentenced to state prison or county jail, or if imposition of sentence is suspended and the
defendant is placed on probation.

(k) If a peace officer makes an arrest for a violation of this section, the peace officer is
not required to inform the victim of their right to make a citizen’s arrest pursuant to subdivision
(b) of Section 836.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Following a defendant’s conviction for domestic violence under Penal Code
section 273.5, the sentencing court can issue a criminal protective order prohibiting the
defendant from having any contact with the victim for up to 10 years, in lieu of the victim having
to pursue a separate civil action for injunctive relief. However, in family court, where evidentiary
standards and burdens of proof are less stringent, a party can obtain a domestic violence
restraining order that can be made permanent. (See Fam. Code, § 6345; Priscila N. v. Leonardo
G. (2017) 17 Cal.App.5th 1208.) At the request of the victim and if warranted by the factual
circumstances, a criminal court should have the ability to issue a permanent ‘no-contact’ order
following a defendant’s felony domestic violence conviction.

The Solution: This resolution would allow a sentencing court to issue a permanent order that
prohibits a defendant convicted for domestic violence under Section 273.5 from having any
future contact with the victim, at the victim’s request. This would resolve the discrepancy that
exists between the maximum duration of a criminal protective order that a sentencing court can
issue compared to a protective order issued by a family court under the Domestic Violence
Prevention Act.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-05-2023

DIGEST

Identity Theft: Definition of Personal Identifying Information

Amends Penal Code section 530.55 to expand the definition of “personal identifying
information” to include computer-generated audio or video likenesses.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Penal Code section 530.55 to expand the definition of “personal
identifying information” to include computer generated audio or video likenesses. This
resolution should be approved in principle because improvements in technology have made it
possible for malicious actors to use audiovisual deepfakes to impersonate people.

Under current law, Penal Code section 530.5 makes it unlawful to use personal identifying
information to obtain credit, goods, services, real property, or medical information without that
person’s consent. Penal Code section 530.55 defines “personal identifying information” to
include identification information, financial information, account numbers, passwords, fingerprint
or other biometric identification, and other government-issued identification information.

This resolution would add computer generated audio or visual likeness, such as audio or visual
likenesses created by artificial intelligence (Al) or “deepfake” computer technology to the
definition of “personal identification information” contained in Penal Code section 530.55.

This resolution should be approved in principle because technological advances in “deepfake”
technology have made it possible for scammers to commit identity theft by creating images,
including computer generated audio and video representations, that can successfully mimic a
person and allow a bad actor to impersonate a person for financial gain, without that person’s
consent.

There are no anticipated unintended consequences of the resolution.

This resolution is similar to AB 602 (2019-2020) which added a civil cause of action against a
person who knowingly discloses sexually explicit material involving an altered depiction of
another without their consent. This resolution is also similar to AB 730 (2019-2020) which
added a civil cause of action for knowingly producing or distributing superimposed images

involving a political candidate with actual malice and without a disclaimer that it is not authentic.

Therefore, this resolution should be approved in principle.
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RESOLUTION 04-05-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 530.55, to read as follows:

§ 530.55

(a) For purposes of this chapter, “person” means a natural person, living or deceased,
firm, association, organization, partnership, business trust, company, corporation, limited
liability company, or public entity, or any other legal entity.

(b) For purposes of this chapter, “personal identifying information” means any name,
address, telephone number, health insurance number, taxpayer identification number, school
identification number, state or federal driver’s license, or identification number, social security
number, place of employment, employee identification number, professional or occupational
number, mother’s maiden name, demand deposit account number, savings account number,
checking account number, PIN (personal identification number) or password, United States
Citizenship and Immigration Services-assigned number, government passport number, date of
birth, unique biometric data including fingerprint, facial scan identifiers, voiceprint, retina or iris
image, or other unique physical representation, unique electronic data including information
identification number assigned to the person, address or routing code, telecommunication
identifying information or access device, information contained in a birth or death certificate, or
credit card number of an individual person, computer-generated audio or visual likeness that is
virtually indistinguishable from the speech or appearance of a natural person, or an equivalent
form of identification.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Identity theft is one of the most prevalent and insidious forms of white-collar
crime, impacting millions of Americans and resulting in billions of dollars stolen each year. (See
Terrell, Identity Fraud Hit 42 Million People in 2021 (Apr. 7, 2022) AARP, available at
https://www.aarp.org/money/scams-fraud/info-2022/javelin-report.html.) The nonconsensual use
of another’s identity to commit crime is a violation of privacy, puts innocent persons in legal and
financial jeopardy, and can result in irreparable harm to one’s reputation and creditworthiness.
Under existing law, identity theft is prosecuted as a felony wobbler pursuant to Penal Code
section 530.5, and references Section 530.55 for what constitutes protected “personal identifying
information.” But the list of items does not include the most recognizable aspect of one’s identity
— what a person looks and sounds like. With technological advances in artificial intelligence, it
no longer takes a Hollywood studio to churn out a convincing “deepfake” that can make it appear
as though you did or said something that never actually happened. Online tools are now available
that can be trained with a single audio or video recording to replicate your speech patterns and
visual appearance and generate realistic deepfakes. (See Cox, AI-Generated Voice Firm Clamps
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Down After 4chan Makes Celebrity Voices for Abuse (Jan. 31, 2023) Vice, available at
https://www.vice.com/en/article/dy7mww/ai-voice-firm-4chan-celebrity-voices-emma-watson-
joe-rogan-elevenlabs; Pashaeva, Scammers Are Using Deepfake Videos Now (Sep. 13, 2021)
Slate, available at https://slate.com/technology/2021/09/deepfake-video-scams.html.) As the
technology continues to improve and become more accessible, we can expect a significant
uptick in the use of audiovisual deepfakes by malicious actors to defraud businesses, manipulate
markets, and spread disinformation. (See Somers, Deepfakes, explained (Jul. 21, 2020) MIT,
available at https://mitsloan.mit.edu/ideas-made-to-matter/deepfakes-explained; Gow, The Scary
Truth Behind The FBI Warning: Deepfake Fraud Is Here And It’s Serious—We Are Not
Prepared For An Attack (May 2, 2021) Forbes, available at
https://www.forbes.com/sites/glenngow/2021/05/02/the-scary-truth-behind-the-fbi-warning-
deepfake-fraud-is-here-and-its-serious-we-are-not-prepared. )

The Solution: This resolution would add “computer-generated audio or visual likeness that is
virtually indistinguishable from the image or speech of a natural person” to the list of protected
categories of personal identifying information under subdivision (b) of Penal Code section
530.55.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

AB 602 (2019-2020) added a civil cause of action against a person who knowingly discloses
sexually explicit material involving an altered depiction of another without their consent.

AB 730 (2019-2020) added a civil cause of action for knowingly producing or distributing
superimposed images involving a political candidate with actual malice and without a disclaimer
that it is not authentic.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com

04-05-2023 Page 3 of 3


https://www.vice.com/en/article/dy7mww/ai-voice-firm-4chan-celebrity-voices-emma-watson-joe-rogan-elevenlabs
https://www.vice.com/en/article/dy7mww/ai-voice-firm-4chan-celebrity-voices-emma-watson-joe-rogan-elevenlabs
https://slate.com/technology/2021/09/deepfake-video-scams.html
https://mitsloan.mit.edu/ideas-made-to-matter/deepfakes-explained
https://www.forbes.com/sites/glenngow/2021/05/02/the-scary-truth-behind-the-fbi-warning-deepfake-fraud-is-here-and-its-serious-we-are-not-prepared
https://www.forbes.com/sites/glenngow/2021/05/02/the-scary-truth-behind-the-fbi-warning-deepfake-fraud-is-here-and-its-serious-we-are-not-prepared

RESOLUTION 04-06-2023

DIGEST

Protective Orders: Prohibiting Convicted Sex Offender from Contact with Minor Victim
Amends Penal Code Section 1201.3 to provide that a sentencing court, upon request, can issue a
permanent protective order that prohibits the defendant from having contact with a minor victim.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Penal Code Section 1201.3 to provide that a sentencing court, upon
request, can issue a permanent protective order that prohibits the defendant from having contact
with a minor victim. This resolution should be approved in principle because it would bring the
protective order under this section into harmony with similar provisions applicable in Family
Court and avoids burdening victims with having to renew a protective order indefinitely.

Under existing law, Penal Code Section 1201.3 authorizes sentencing courts to issue protective
orders in cases involving defendants convicted of sex offenses against minors that prevent the
defendant from harassing, intimidating, or threatening the victim or the victim’s family members
or spouse, for a period of up to ten years, regardless of the age of the minor.

The current language leaves a gap in protection for a minor if the minor was under the age of
eight at the commission of sentencing. As the protective order is only good for ten years, the
minor would have to go back into court to seek a renewal of the protective order before reaching
the age of eighteen. If a permanent order was needed and supported by the evidence, the victim
would need to file a separate civil action for injunctive relief. In addition, Section 1201.3 makes
no provision for a “no contact” order. (People v. Scott (2012) 203 Cal.App.4th 1303, 1325.)
These characteristics are inconsistent with the relief available to victims of domestic violence in
Family Court under Family Code section 6345.

Long-term protection from a perpetrator should be available to minor victims of sex crimes just
as it is now available to domestic violence victims. The proposed resolution would allow
criminal courts the same leeway, discretion and authority to craft protective orders that are
consistent with orders issued by the Family Court.

There are no similar bills pending.

Therefore, this resolution should be approved in principle.

RESOLUTION 04-06-2023

TEXT OF RESOLUTION
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RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1201.3, to read as follows:

§ 1201.3

(a) Upon the conviction of a defendant for a sexual offense involving a minor victim or,
in the case of a minor appearing in juvenile court, if a petition is admitted or sustained for a
sexual offense involving a minor victim, the court is authorized to issue orders that would
prohibit the defendant or juvenile, for a period up to 10 years_or, when requested by the victim or
the victim’s legal representative, permanently, from contacting, harassing, intimidating, or
threatening the victim or the victim’s family members or spouse.

(b) No order issued pursuant to this section shall be interpreted to apply to counsel acting
on behalf of the defendant or juvenile, or to investigators working on behalf of counsel, in an
action relating to a conviction, petition in juvenile court, or any civil action arising therefrom,
provided, however, that no counsel or investigator shall harass or threaten any person protected
by an order issued pursuant to subdivision (a).

(c) Notice of the intent to request an order pursuant to this section shall be given to
counsel for the defendant or juvenile by the prosecutor or the court at the time of conviction, or
disposition of the petition in juvenile court, and counsel shall have adequate time in which to
respond to the request before the order is made.

(d) A violation of an order issued pursuant to subdivision (a) is punishable as provided in
Section 166.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Following a defendant’s conviction for a sexual offense against a minor victim, the
sentencing court can issue an order prohibiting the defendant from harassing, intimidating, or
threatening the victim or the victim’s family members for up to 10 years, in lieu of the victim
having to file a separate civil action for injunctive relief. However, this does not include a ‘no-
contact’ order. (See People v. Scott (2012) 203 Cal.App.4th 1303, 1325.) By contrast, family
courts can make ‘no contact’ protective orders permanent in cases involving domestic violence.
(See Fam. Code, § 6345; Priscila N. v. Leonardo G. (2017) 17 Cal.App.5th 1208.) Given the
lasting trauma that can result from a sexual assault, particularly during one’s childhood, there is
no reason for there to be an arbitrary limit of 10 years or to disallow the issuance of a
straightforward ‘no-contact’ order.

The Solution: This resolution would permit a sentencing court to issue an order that prohibits a
defendant convicted of a sexual offense involving a minor from contacting the victim or the
victim’s family. If requested by the victim or their legal representative, the court could also issue
a permanent order that does not expire, providing peace of mind.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.



AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-07-2023

DIGEST

Bail: Clarify Scope of Public Safety Considered By Court for Bail / Own-Recognizance Release
Adds California Penal Code section 1270 to provide a definition of the term “safety” in the
context of setting bail / considering own-recognizance release for defendants in criminal cases.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution adds California Penal Code section 1270 to provide a definition of the term
“safety” in the context of setting bail / considering own-recognizance release for defendants in
criminal cases. This resolution should be approved in principle because it provides a clear
definition of the term ‘safety’ for the Courts to follow when considering whether a criminal
defendant poses a danger to public safety such that the defendant should be released on bail, or
whether the defendant be released on the defendants’ own recognizance.

Current law provides that in order to deny a request to release a defendant on their own
recognizance, the Court must make a “finding on the record, in accordance with [Penal Code]
Section 1275, that an own recognizance release will compromise public safety or will not
reasonably assure the appearance of the defendant as required.” (Pen. Code, § 1270.) If the Court
makes such a finding, the Court “shall then set bail and specify the conditions, if any,
whereunder the defendant shall be released.” (/bid.) The Court’s primary consideration in this
context is public safety. (/bid; see also Gary v. Sup. Ct. (Medical Board of Cal.) (2005) 125
Cal.App.4th 629, 642.) Thus, the question for the trial court is whether to set bail or release the
defendant on their own recognizance. The latter means the court does not set bail. However, the
term ‘safety’ is not specifically defined in the context of bail proceedings. This lack of definition
has led to courts interpreting ‘safety’ in different, and sometimes inconsistent ways. There is no
clear guidance on whether ‘public safety’ should be limited to physical violence, or should also
broadly include property crimes, such as theft of physical items, identify theft, fraud, etc. (See,
e.g., Garyv. Sup. Ct. (Medical Board of Cal.) (2005) 125 Cal.App.4th 629; see also In re
Humprhey (2018) 19 Cal.App.5th 1006; see also In re: Kowalczyk (2022) 85 Cal.App.5th 667.)

This resolution provides a definition of ‘safety’ for all of the code sections that govern bail,
defining the term to “include protection from physical and economic injury.”

This resolution should be approved in principle because it provides certainty for both the state
and for defendants for the standards under which a defendant can be released on bail (and if so,
whether additional conditions are required), or whether they can be released on their own
recognizance (with or without conditions). Because the primary concern for the Court when
setting bail / considering own-recognizance release is public safety, and because it is important
to keep the public safe from property crimes as well as crimes of physical violence, it is
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reasonable that the Courts should be required to assess both for an impact on public safety. The
issue is not only whether the victim of the crime for which the defendant is being tried is in
danger, but also whether the public at large is at danger — whether there is a risk that the
defendant will harm others. A defendant charged with a property crime, such as identify theft
coupled with obtaining credit under the stolen identity, could pose a threat to public safety if that
defendant is likely to commit similar crimes. Under the proposed change, the Court would be
required to analyze the defendants’ threat to public safety from such crimes as well as crimes
involving physical violence.

There are no similar pending bills, nor any in the last three years.
Therefore, this resolution should be approved in principle.

RESOLUTION 04-07-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1270, to read as follows:

§ 1270

(a) Any person who has been arrested for, or charged with, an offense other than a capital
offense may be released on his or her own recognizance by a court or magistrate who could
release a defendant from custody upon the defendant giving bail, including a defendant arrested
upon an out-of-county warrant. A defendant who is in custody and is arraigned on a complaint
alleging an offense which is a misdemeanor, and a defendant who appears before a court or
magistrate upon an out-of-county warrant arising out of a case involving only misdemeanors,
shall be entitled to an own recognizance release unless the court makes a finding on the record,
in accordance with Section 1275, that an own recognizance release will compromise public
safety or will not reasonably assure the appearance of the defendant as required. Public safety
shall be the primary consideration. If the court makes one of those findings, the court shall then
set bail and specify the conditions, if any, whereunder the defendant shall be released.

(b) Article 9 (commencing with Section 1318) shall apply to any person who is released
pursuant to this section.

(c) As used in this chapter, “safety” includes protection from physical or economic

injury.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: When setting bail, the primary consideration for the court is the impact that the

defendant’s release would have on “safety.” “Public safety shall be the primary consideration.”
(Pen. Code, §§ 1270, subd. (a); 1275, subd. (a)(1).) But judges in the same building can have
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different views as to what “safety”” means — whether it is limited to physical acts of violence, or
whether it can also be imperiled by a significant amount of fraud and theft. For example, in /n re
Kowalczyk (2022) 85 Cal.App.5th 667, “[t]he court denied bail altogether and ordered petitioner
detained. Although the court indicated it was not worried for the safety of the victims of the
charged offenses, it emphasized protection of the public as the primary concern and viewed
petitioner’s property crimes as a significant public safety issue. The court observed that
petitioner was a chronic reoffender whose rap sheet documented 64 prior convictions and was
over 100 pages long. ... In mid-June 2021, petitioner again moved to reduce bail or for OR
release, contending that he posed no risk to specific victims or the public and that nonfinancial
terms could be used to secure his appearance. ... [T]he court (a different judicial officer than
those before) indicated she did not see a public safety issue in the case. Ultimately, the court
denied the motion and declined to disturb the no bail order due to the absence of changed
circumstances.” (Id. at 673-674.)

The Solution: This resolution would clarify that “safety” includes protection from physical or
economic injury. Thus, a court could find that the release of a serial fraudster who goes after the
life savings of elderly retirees could have an impact on public safety.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-09-2023

DIGEST

Jails: Approval of Confidential Attorney Calls

Adds Penal Code section 4033 to require jail facilities to approve confidential attorney calls of
up to 30 minutes once per month, per inmate, and per case.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution adds Penal Code section 4033 to require jail facilities to approve confidential
attorney calls of up to 30 minutes once per month, per inmate, and per case. This resolution
should be approved in principle as it allows defendants in jail to reach their attorney to discuss
their case(S).

Normally, criminal defense attorneys communicate with their clients who are in jail by visiting
them in person. However, jail facilities can permit confidential attorney calls on a case-by-case
basis, upon satisfactory verification of the attorney’s representation of an inmate. (See Cal. Code
Regs., tit. 15 § 3282.) Once the verified attorney provides their number to the jail, the calls
initiated by the inmate to the attorney’s number are not supposed to be recorded.

On one hand, an attorney may prefer the convenience of discussing their case over a confidential
phone call with their client who is in jail. But jails are currently allowed to consider institutional
security and an inmate’s criminal and disciplinary history in determining whether confidential
calls are appropriate.

Under this resolution, an inmate in county jail would have a right to confidential phone call of 30
minutes every month for each case and for each attorney. Because such calls would not be
recorded or monitored, there would be no way to verify whether the inmate is actually speaking
to their attorney or a third party who holds no privilege. And unfortunately, attorneys have used
jail calls with their clients to carry out criminal activities. (See Queally, Suge Knight’s former
attorney takes plea deal, is barred for life from practicing law, Los Angeles Times (Feb. 16,
2022), available at https://www.latimes.com/california/story/2022-02-16/suge-knights-attorney-
takes-plea-deal-barred-from-practicing-law-for-life.)

Nevertheless, inmates serving time in state prison currently have a right to confidential calls with
their attorney for at least 30 minutes, per month and per case. (See Pen. Code, § 5058.7.) This
law came about as a result of AB 3043 (2019-2020 Reg. Sess.), which was based on Resolution
04-04-2019.

There are no similar bills pending.
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Therefore, this resolution should be approved in principle.
RESOLUTION 04-09-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Penal Code section 4033, to read as follows:

§ 4033

(a) The facility shall approve an attorney’s request to have a confidential call with the
inmate that they represent. The approved confidential call shall be at least 30 minutes once per
month, per inmate, per case, unless the inmate or attorney requests less time.

(b) For purposes of this section, “‘confidential call” means a telephone call between an
inmate and their attorney that both the inmate and attorney intend to be private.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: Unlike many other people, inmates cannot just pick up the phone, send an email,
or text message to reach their attorney confidentially. Only two main options exist at every jail,
and unless inmates want to waive confidentiality and privilege by calling their attorney on a
recorded line, they amount to sending attorney-client communication back to before Antonio
Meucci and Alexander Graham Bell created the telephone: (1) Attorney arranges a day and time
to visit, and (2) attorney and client write letters, mark them legal mail, and send them off through
our postal service, which works if the matters discussed are not urgent. Some jails provide a third
option, which is for the attorney to arrange a day and time with the jail to call and talk to the
inmate on an unrecorded line with nobody else within earshot. That is known as a “confidential
call,” and it works when the matter is urgent, and the attorney cannot make it to the jail.

The problem is many jails routinely deny confidential calls, refusing to factor in that the
attorney is far away, that the matter is urgent, or anything else. That takes away the ability of
inmate clients and their attorney to exercise their right and need to confidentially communicate in
a way that can be done quickly and without huge time and travel expenses. Not only does this
make representation by an attorney much harder, but the added cost makes finding representation
even harder; they already have trouble finding representation from anyone who lives or works
near them, let alone from someone further away, and this adds to that problem.

Although AB 3043 (2020-2021 Reg. Sess.) added a requirement identical to this for state
prisons, it does not apply to county jails.

The Solution: This resolution requires jails to allow for confidential calls between attorneys and

inmates when the attorney works greater than 75 radius miles from the prison, for at least 30
minutes once a month, unless the request is for less. This will enable inmates to exercise their
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rights to confidential attorney-client communications better and remove an obstacle to finding
representation for inmates. This will hold county jails to the same requirement as state prisons.

IMPACT STATEMENT
The impact of this resolution is uncertain.

CURRENT OR PRIOR RELATED LEGISLATION
AB 3043 (2020-2021 Reg. Sess.)

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,

ben rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin

04-09-2023 Page 3 of 3



RESOLUTION 04-10-2023

DIGEST

Education: Threat Assessment

Deletes Health and Safety Code section 11351.5, and amends Health and Safety Code sections
11351, 11353.6, 11370.2, 11370.4, 11372, 11372.5, 11380.7, 11470, 11470.4, 11488, 11591,
11591.5, and 11703, Penal Code sections 629.52, 999¢, 1174.4, 6243, 12022, and 29820,
Welfare and Institutions Code section 676, and Civil Code section 3486 to remove redundancies
in the prohibition of cocaine base.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution deletes Health and Safety Code section 11351.5, and amends Health and Safety
Code sections 11351, 11353.6, 11370.2, 11370.4, 11372, 11372.5, 11380.7, 11470, 11470.4,
11488, 11591, 11591.5, and 11703, Penal Code sections 629.52, 999¢, 1174.4, 6243, 12022, and
29820, Welfare and Institutions Code section 676, and Civil Code section 3486 to remove
redundancies in the prohibition of cocaine base. This resolution should be approved in principle -
because the prohibition of cocaine base can and should be included more simply in multiple
other statutes.

Cocaine base is the precursor to cocaine. Under current law, section 11351.5 criminalizes the
possession for sale or purchase for purposes of the sale of cocaine base, a controlled substance. It
provides no greater punishment than the more general provisions in section 11351.
This resolution would remove section 11351.5 and incorporate the ban on cocaine base in section
11351, thereby making the statutory scheme cleaner and less likely to cause confusion. The
resolution further deletes references to section 11351.5 from multiple other code sections to
provide clarity and consistency.
There do not appear to be any unintended consequences from these changes.
There are no similar bills pending.
This resolution should be approved.

RESOLUTION 04-10-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to delete Health and Safety Code section 11351.5, and amend Health and Safety Code
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sections 11351, 11353.6, 11370.2, 11370.4, 11372, 11372.5, 11380.7, 11470, 11470.4, 11488,
11591, 11591.5, and 11703, Penal Code sections 629.52, 999¢, 1174.4, 6243, 12022, and 29820,
Welfare and Institutions Code section 676, and Civil Code section 3486:

§ 11351

Except as otherwise provided in this division, every person who possesses for sale or
purchases for purposes of sale (1) any controlled substance specified in subdivision (b), (¢), or
(e) of Section 11054, specified in paragraph (1) of subdivision (f) of Section 11054, specified in

paragraph (14), (15), or (20) of subdivision (d) of Section 11054, or specified in subdivision (b)
or (c) of Section 11055, or specified in subdivision (h) of Section 11056, or (2) any controlled
substance classified in Schedule III, IV, or V which is a narcotic drug, shall be punished by
imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for two, three, or
four years.

§ 11353.6

(a) This section shall be known, and may be cited, as the Juvenile Drug Trafficking and
Schoolyard Act of 1988.

(b) Any person 18 years of age or over who is convicted of a violation of Section
H35+H55 11352, or 11379.6, as those sections apply to paragraph (1) of subdivision (f) of Section
11054, or of Section 11351, 11352, or 11379.6, as those sections apply to paragraph (11) of
subdivision (c) of Section 11054, or of Section 11378, 11379, or 11379.6, as those sections apply
to paragraph (2) of subdivision (d) of Section 11055, or of a conspiracy to commit one of those
offenses, where the violation takes place upon the grounds of, or within 1,000 feet of, a public or
private elementary, vocational, junior high, or high school during hours that the school is open
for classes or school-related programs, or at any time when minors are using the facility where
the offense occurs, shall receive an additional punishment of three, four, or five years at the
court’s discretion.

(c) Any person 18 years of age or older who is convicted of a violation pursuant to
subdivision (b) which involves a minor who is at least four years younger than that person, as a
full and separately served enhancement to that provided in subdivision (b), shall be punished by
imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for three, four, or
five years at the court’s discretion.

(d) The additional terms provided in this section shall not be imposed unless the
allegation is charged in the accusatory pleading and admitted or found to be true by the trier of
fact.

(e) The additional terms provided in this section shall be in addition to any other
punishment provided by law and shall not be limited by any other provision of law.

(f) Notwithstanding any other provision of law, the court may strike the additional
punishment for the enhancements provided in this section if it determines that there are
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circumstances in mitigation of the additional punishment and states on the record its reasons for
striking the additional punishment.

(g) “Within 1,000 feet of a public or private elementary, vocational, junior high, or high
school” means any public area or business establishment where minors are legally permitted to
conduct business which is located within 1,000 feet of any public or private elementary,
vocational, junior high, or high school.

§ 11370.2

(a) Any person convicted of a violation of, or of a conspiracy to violate, Section 11351,
H35+55-0or 11352 shall receive, in addition to any other punishment authorized by law,
including Section 667.5 of the Penal Code, a full, separate, and consecutive three-year term for
each prior felony conviction of, or for each prior felony conviction of conspiracy to violate,
Section 11380, whether or not the prior conviction resulted in a term of imprisonment.

(b) Any person convicted of a violation of, or of a conspiracy to violate, Section
11378.5, 11379.5, 11379.6, or 11383 shall receive, in addition to any other punishment
authorized by law, including Section 667.5 of the Penal Code, a full, separate, and consecutive
three-year term for each prior felony conviction of, or for each prior felony conviction of
conspiracy to violate, Section 11380, whether or not the prior conviction resulted in a term of
imprisonment.

(c) Any person convicted of a violation of, or of a conspiracy to violate, Section 11378
or 11379 with respect to any substance containing a controlled substance specified in paragraph
(1) or (2) of subdivision (d) of Section 11055 shall receive, in addition to any other punishment
authorized by law, including Section 667.5 of the Penal Code, a full, separate, and consecutive
three-year term for each prior felony conviction of, or for each prior felony conviction of
conspiracy to violate, Section 11380, whether or not the prior conviction resulted in a term of
imprisonment.

(d) The enhancements provided for in this section shall be pleaded and proven as
provided by law.

(e) The conspiracy enhancements provided for in this section shall not be imposed unless
the trier of fact finds that the defendant conspirator was substantially involved in the planning,
direction, execution, or financing of the underlying offense.

(f) Prior convictions from another jurisdiction qualify for use under this section pursuant
to Section 668.

§ 11370.4

(a) Any person convicted of a violation of, or of a conspiracy to violate, Section 11351,
H35+55-0r 11352 with respect to a substance containing heroin, cocaine base as specified in
paragraph (1) of subdivision (f) of Section 11054, or cocaine as specified in paragraph (6) of
subdivision (b) of Section 11055 shall receive an additional term as follows:

(1) Where the substance exceeds one kilogram by weight, the person shall receive an
additional term of three years.

(2) Where the substance exceeds four kilograms by weight, the person shall receive an
additional term of five years.

(3) Where the substance exceeds 10 kilograms by weight, the person shall receive an
additional term of 10 years.
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(4) Where the substance exceeds 20 kilograms by weight, the person shall receive an
additional term of 15 years.

(5) Where the substance exceeds 40 kilograms by weight, the person shall receive an
additional term of 20 years.

(6) Where the substance exceeds 80 kilograms by weight, the person shall receive an
additional term of 25 years.

The conspiracy enhancements provided for in this subdivision shall not be imposed unless the
trier of fact finds that the defendant conspirator was substantially involved in the planning,
direction, execution, or financing of the underlying offense.

(b) Any person convicted of a violation of, or of conspiracy to violate, Section 11378,
11378.5, 11379, or 11379.5 with respect to a substance containing methamphetamine,
amphetamine, phencyclidine (PCP) and its analogs shall receive an additional term as follows:

(1) Where the substance exceeds one kilogram by weight, or 30 liters by liquid volume,
the person shall receive an additional term of three years.

(2) Where the substance exceeds four kilograms by weight, or 100 liters by liquid
volume, the person shall receive an additional term of five years.

(3) Where the substance exceeds 10 kilograms by weight, or 200 liters by liquid volume,
the person shall receive an additional term of 10 years.

(4) Where the substance exceeds 20 kilograms by weight, or 400 liters by liquid volume,
the person shall receive an additional term of 15 years.

In computing the quantities involved in this subdivision, plant or vegetable material seized shall
not be included.

The conspiracy enhancements provided for in this subdivision shall not be imposed unless the
trier of fact finds that the defendant conspirator was substantially involved in the planning,
direction, execution, or financing of the underlying offense.

(c) The additional terms provided in this section shall not be imposed unless the
allegation that the weight of the substance containing heroin, cocaine base as specified in
paragraph (1) of subdivision (f) of Section 11054, cocaine as specified in paragraph (6) of
subdivision (b) of Section 11055, methamphetamine, amphetamine, or phencyclidine (PCP) and
its analogs exceeds the amounts provided in this section is charged in the accusatory pleading
and admitted or found to be true by the trier of fact.

(d) The additional terms provided in this section shall be in addition to any other
punishment provided by law.

(e) Notwithstanding any other provision of law, the court may strike the additional
punishment for the enhancements provided in this section if it determines that there are
circumstances in mitigation of the additional punishment and states on the record its reasons for
striking the additional punishment.

§ 11372

(a) In addition to the term of imprisonment provided by law for persons convicted of
violating Section 11350, 11351, H35+5-11352, 11353, 11355, 11359, 11360, or 11361, the trial
court may impose a fine not exceeding twenty thousand dollars ($20,000) for each offense. In no
event shall a fine be levied in lieu of or in substitution for the term of imprisonment provided by
law for any of these offenses.

04-10-2023 Page 4 of 24



131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176

(b) Any person receiving an additional term pursuant to paragraph (1) of subdivision (a)
of Section 11370.4, may, in addition, be fined by an amount not exceeding one million dollars
($1,000,000) for each offense.

(c) Any person receiving an additional term pursuant to paragraph (2) of subdivision (a)
of Section 11370.4, may, in addition, be fined by an amount not to exceed four million dollars
($4,000,000) for each offense.

(d) Any person receiving an additional term pursuant to paragraph (3) of subdivision (a)
of Section 11370.4, may, in addition, be fined by an amount not to exceed eight million dollars
($8,000,000) for each offense.

(e) The court shall make a finding, prior to the imposition of the fines authorized by
subdivisions (b) to (e), inclusive, that there is a reasonable expectation that the fine, or a
substantial portion thereof, could be collected within a reasonable period of time, taking into
consideration the defendant’s income, earning capacity, and financial resources.

§ 11372.5

(a) Every person who is convicted of a violation of Section 11350, 11351, H35+5;
11352, 11355, 11358, 11359, 11361, 11363, 11364, 11368, 11375, 11377, 11378, 11378.5,
11379, 11379.5, 11379.6, 11380, 11380.5, 11382, 11383, 11390, 11391, or 11550 or subdivision
(a) or (c) of Section 11357, or subdivision (a) of Section 11360 of this code, or Section 4230 of
the Business and Professions Code shall pay a criminal laboratory analysis fee in the amount of
fifty dollars ($50) for each separate offense. The court shall increase the total fine necessary to
include this increment.
With respect to those offenses specified in this subdivision for which a fine is not authorized by
other provisions of law, the court shall, upon conviction, impose a fine in an amount not to
exceed fifty dollars ($50), which shall constitute the increment prescribed by this section and
which shall be in addition to any other penalty prescribed by law.

(b) The county treasurer shall maintain a criminalistics laboratories fund. The sum of fifty
dollars ($50) shall be deposited into the fund for every conviction under Section 11350, 11351,
H3545,-11352, 11355, 11358, 11359, 11361, 11363, 11364, 11368, 11375, 11377, 11378,
11378.5, 11379, 11379.5, 11379.6, 11380, 11380.5, 11382, 11383, 11390, 11391, or 11550,
subdivision (a) or (¢) of Section 11357, or subdivision (a) of Section 11360 of this code, or
Section 4230 of the Business and Professions Code, in addition to fines, forfeitures, and other
moneys which are transmitted by the courts to the county treasurer pursuant to Section 11502.
The deposits shall be made prior to any transfer pursuant to Section 11502. The county may
retain an amount of this money equal to its administrative cost incurred pursuant to this section.
Moneys in the criminalistics laboratories fund shall, except as otherwise provided in this section,
be used exclusively to fund (1) costs incurred by criminalistics laboratories providing
microscopic and chemical analyses for controlled substances, in connection with criminal
investigations conducted within both the incorporated or unincorporated portions of the county,
(2) the purchase and maintenance of equipment for use by these laboratories in performing the
analyses, and (3) for continuing education, training, and scientific development of forensic
scientists regularly employed by these laboratories. Moneys in the criminalistics laboratory fund
shall be in addition to any allocations pursuant to existing law. As used in this section,
“criminalistics laboratory” means a laboratory operated by, or under contract with, a city, county,
or other public agency, including a criminalistics laboratory of the Department of Justice, (1)
which has not less than one regularly employed forensic scientist engaged in the analysis of
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solid-dose controlled substances, and (2) which is registered as an analytical laboratory with the
Drug Enforcement Administration of the United States Department of Justice for the possession
of all scheduled controlled substances. In counties served by criminalistics laboratories of the
Department of Justice, amounts deposited in the criminalistics laboratories fund, after deduction
of appropriate and reasonable county overhead charges not to exceed 5 percent attributable to the
collection thereof, shall be paid by the county treasurer once a month to the Controller for
deposit into the state General Fund, and shall be excepted from the expenditure requirements
otherwise prescribed by this subdivision.

(c) The county treasurer shall, at the conclusion of each fiscal year, determine the amount
of any funds remaining in the special fund established pursuant to this section after expenditures
for that fiscal year have been made for the purposes herein specified. The board of supervisors
may, by resolution, assign the treasurer’s duty to determine the amount of remaining funds to the
auditor or another county officer. The county treasurer shall annually distribute those surplus
funds in accordance with the allocation scheme for distribution of fines and forfeitures set forth
in Section 11502.

§ 11380.7

(a) Notwithstanding any other provision of law, any person who is convicted of
trafficking in heroin, cocaine, cocaine base, methamphetamine, or phencyclidine (PCP), or of a
conspiracy to commit trafficking in heroin, cocaine, cocaine base, methamphetamine, or
phencyclidine (PCP), in addition to the punishment imposed for the conviction, shall be
imprisoned pursuant to subdivision (h) of Section 1170 of the Penal Code for an additional one
year if the violation occurred upon the grounds of, or within 1,000 feet of, a drug treatment
center, detoxification facility, or homeless shelter.

(b) (1) The additional punishment provided in this section shall not be imposed unless the
allegation is charged in the accusatory pleading and admitted by the defendant or found to be
true by the trier of fact.

(2) The additional punishment provided in this section shall not be imposed if any other
additional punishment is imposed pursuant to Section 11353.1, 11353.5, 11353.6, 11353.7, or
11380.1.

(c) Notwithstanding any other provision of law, the court may strike the additional
punishment provided for in this section if it determines that there are circumstances in mitigation
of the additional punishment and states on the record its reasons for striking the additional
punishment. In determining whether or not to strike the additional punishment, the court shall
consider the following factors and any relevant factors in aggravation or mitigation in Rules
4.421 and 4.423 of the California Rules of Court.

(1) The following factors indicate that the court should exercise its discretion to strike the
additional punishment unless these factors are outweighed by factors in aggravation:

(A) The defendant is homeless, or is in a homeless shelter or transitional housing.

(B) The defendant lacks resources for the necessities of life.

(C) The defendant is addicted to or dependent on controlled substances.

(D) The defendant’s motive was merely to maintain a steady supply of drugs for personal
use.

(E) The defendant was recruited or exploited by a more culpable person to commit the
crime.
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(2) The following factors indicate that the court should not exercise discretion to strike
the additional punishment unless these factors are outweighed by factors in mitigation:

(A) The defendant, in committing the crime, preyed on homeless persons, drug addicts or
substance abusers who were seeking treatment, shelter or transitional services.

(B) The defendant’s primary motive was monetary compensation.

(C) The defendant induced others, particularly homeless persons, drug addicts and
substance abusers, to become involved in trafficking.

(d) For the purposes of this section, the following terms have the following meanings:

(1) “Detoxification facility” means any premises, place, or building in which 24-hour
residential nonmedical services are provided to adults who are recovering from problems related
to alcohol, drug, or alcohol and drug misuse or abuse, and who need alcohol, drug, or alcohol
and drug recovery treatment or detoxification services.

(2) “Drug treatment program” or “drug treatment” has the same meaning set forth in
subdivision (b) of Section 1210 of the Penal Code.

(3) “Homeless shelter” includes, but is not limited to, emergency shelter housing, as well
as transitional housing, but does not include domestic violence shelters. “Emergency shelter
housing” is housing with minimal support services for homeless persons in which residency is
limited to six months or less and is not related to the person’s ability to pay. “Transitional
housing” means housing with supportive services, including self-sufficiency development
services, which is exclusively designed and targeted to help recently homeless persons find
permanent housing as soon as reasonably possible, limits residency to 24 months, and in which
rent and service fees are based on ability to pay.

(4) “Trafficking” means any of the unlawful activities specified in Sections 11351, H35+5;
11352, 11353, 11354, 11378, 11379, 11379.6, and 11380. It does not include simple possession
or drug use.

§ 11470

The following are subject to forfeiture:

(a) All controlled substances which have been manufactured, distributed, dispensed, or
acquired in violation of this division.

(b) All raw materials, products, and equipment of any kind which are used, or intended
for use, in manufacturing, compounding, processing, delivering, importing, or exporting any
controlled substance in violation of this division.

(c) All property except real property or a boat, airplane, or any vehicle which is used, or
intended for use, as a container for property described in subdivision (a) or (b).

(d) All books, records, and research products and materials, including formulas,
microfilm, tapes, and data which are used, or intended for use, in violation of this division.

(e) The interest of any registered owner of a boat, airplane, or any vehicle other than an
implement of husbandry, as defined in Section 36000 of the Vehicle Code, which has been used
as an instrument to facilitate the manufacture of, or possession for sale or sale of 14.25 grams or
more of heroin, or a substance containing 14.25 grams or more of heroin, or 14.25 grams or more
of a substance containing heroin, or 28.5 grams or more of Schedule I controlled substances
except cannabis, peyote, or psilocybin; 10 pounds dry weight or more of cannabis, peyote, or
psilocybin; or 28.5 grams or more of cocaine, as specified in paragraph (6) of subdivision (b) of
Section 11055, cocaine base as specified in paragraph (1) of subdivision (f) of Section 11054, or
methamphetamine; or a substance containing 28.5 grams or more of cocaine, as specified in
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paragraph (6) of subdivision (b) of Section 11055, cocaine base as specified in paragraph (1) of
subdivision (f) of Section 11054, or methamphetamine; or 57 grams or more of a substance
containing cocaine, as specified in paragraph (6) of subdivision (b) of Section 11055, cocaine
base as specified in paragraph (1) of subdivision (f) of Section 11054, or methamphetamine; or
28.5 grams or more of Schedule II controlled substances. An interest in a vehicle which may be
lawfully driven on the highway with a class C, class M1, or class M2 license, as prescribed in
Section 12804.9 of the Vehicle Code, shall not be forfeited under this subdivision if there is a
community property interest in the vehicle by a person other than the defendant and the vehicle
is the sole class C, class M1, or class M2 vehicle available to the defendant’s immediate family.

(f) All moneys, negotiable instruments, securities, or other things of value furnished or
intended to be furnished by any person in exchange for a controlled substance, all proceeds
traceable to such an exchange, and all moneys, negotiable instruments, or securities used or
intended to be used to facilitate any violation of Section 11351, H354+5,-11352, 11355, 11359,
11360, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380, 11382, or 11383 of this code, or
Section 182 of the Penal Code, or a felony violation of Section 11366.8 of this code, insofar as
the offense involves manufacture, sale, possession for sale, offer for sale, or offer to
manufacture, or conspiracy to commit at least one of those offenses, if the exchange, violation,
or other conduct which is the basis for the forfeiture occurred within five years of the seizure of
the property, or the filing of a petition under this chapter, or the issuance of an order of forfeiture
of the property, whichever comes first.

(g) The real property of any property owner who is convicted of violating Section 11366,
11366.5, or 11366.6 with respect to that property. However, property which is used as a family
residence or for other lawful purposes, or which is owned by two or more persons, one of whom
had no knowledge of its unlawful use, shall not be subject to forfeiture.

(h) (1) Subject to the requirements of Section 11488.5 and except as further limited by
this subdivision to protect innocent parties who claim a property interest acquired from a
defendant, all right, title, and interest in any personal property described in this section shall vest
in the state upon commission of the act giving rise to forfeiture under this chapter, if the state or
local governmental entity proves a violation of Section 11351, H35+5-11352, 11355, 11359,
11360, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380, 11382, or 11383 of this code, or
Section 182 of the Penal Code, or a felony violation of Section 11366.8 of this code, insofar as
the offense involves the manufacture, sale, possession for sale, offer for sale, offer to
manufacture, or conspiracy to commit at least one of those offenses, in accordance with the
burden of proof set forth in paragraph (1) of subdivision (i) of Section 11488.4 or, in the case of
cash or negotiable instruments in excess of twenty-five thousand dollars ($25,000), paragraph (4)
of subdivision (i) of Section 11488.4.

(2) The operation of the special vesting rule established by this subdivision shall be
limited to circumstances where its application will not defeat the claim of any person, including a
bona fide purchaser or encumbrancer who, pursuant to Section 11488.5, 11488.6, or 11489,
claims an interest in the property seized, notwithstanding that the interest in the property being
claimed was acquired from a defendant whose property interest would otherwise have been
subject to divestment pursuant to this subdivision.

§ 11470.4
The provisions of this chapter apply to any minor who has been found to be a person
described in Section 602 of the Welfare and Institutions Code because of a violation of Section
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11351, H334355-11352, 11355, 11366, 11366.5, 11366.6, 11378.5, 11379, 11379.5, 11379.6, or
11382.

§ 11488

(a) Any peace officer of this state, subsequent to making or attempting to make an arrest
for a violation of Section 11351, H354+5;-11352, 11355, 11359, 11360, 11378, 11378.5, 11379,
11379.5, 11379.6, or 11382 of this code, or Section 182 of the Penal Code insofar as the offense
involves manufacture, sale, purchase for the purpose of sale, possession for sale or offer to
manufacture or sell, or conspiracy to commit one of those offenses, may seize any item subject to
forfeiture under subdivisions (a) to (f), inclusive, of Section 11470. The peace officer shall also
notify the Franchise Tax Board of a seizure where there is reasonable cause to believe that the
value of the seized property exceeds five thousand dollars ($5,000).

(b) Receipts for property seized pursuant to this section shall be delivered to any person
out of whose possession such property was seized, in accordance with Section 1412 of the Penal
Code. In the event property seized was not seized out of anyone’s possession, receipt for the
property shall be delivered to the individual in possession of the premises at which the property
was seized.

(c) There shall be a presumption affecting the burden of proof that the person to whom a
receipt for property was issued is the owner thereof. This presumption may, however, be rebutted
at the forfeiture hearing specified in Section 11488.5.

§ 11591

Every sheriff, chief of police, or the Commissioner of the California Highway Patrol,
upon the arrest for any of the controlled substance offenses described in Section 11350, 11351,
H3545; 11352, 11353, 11353.5, 11353.7, 11354, 11355, 11358, 11359, 11360, 11361, 11363,
11366, 11366.5, 11366.6, 11368, 11370.1, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380,
11383, or 11550, or subdivision (a) of Section 11377, or Section 11364, insofar as that section
relates to paragraph (12) of subdivision (d) of Section 11054, of any school employee, shall,
provided that the sheriff, chief of police, or Commissioner of the California Highway Patrol
knows that the arrestee is a school employee, do one of the following:

(a) If the school employee is a teacher in any of the public schools of this state, the
sheriff, chief of police, or Commissioner of the California Highway Patrol shall immediately
notify by telephone the superintendent of schools of the school district employing the teacher and
shall immediately give written notice of the arrest to the Commission on Teacher Credentialing
and to the superintendent of schools in the county where the person is employed. Upon receipt of
the notice, the county superintendent of schools and the Commission on Teacher Credentialing
shall immediately notify the governing board of the school district employing the person.

(b) If the school employee is a nonteacher in any of the public schools of this state, the
sheriff, chief of police, or Commissioner of the California Highway Patrol shall immediately
notify by telephone the superintendent of schools of the school district employing the nonteacher
and shall immediately give written notice of the arrest to the governing board of the school
district employing the person.

(c) If the school employee is a teacher in any private school of this state, the sheriff, chief
of police, or Commissioner of the California Highway Patrol shall immediately notify by
telephone the private school authority employing the teacher and shall immediately give written
notice of the arrest to the private school authority employing the teacher.

04-10-2023 Page 9 of 24



360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398
399
400
401
402
403
404
405

(d) If a person described in subdivision (a) was arrested for an offense defined in Section
11378, 11379, or 11380, this section shall only apply to offenses involving controlled substances
specified in paragraph (12) of subdivision (d) of Section 11054 and paragraph (2) of subdivision
(d) of Section 11055, and to analogs of these substances, as defined in Section 11401. If a person
described in subdivision (a) was arrested for an offense defined in Section 11379 or 11379.5, this
section does not apply if the arrest was for transporting, offering to transport, or attempting to
transport a controlled substance. This section does not apply to a person who was arrested for a
misdemeanor under Section 11360.

§ 11591.5

(a) Every sheriff or chief of police, upon the arrest for any of the controlled substance
offenses described in Section 11350, 11351, H35+5,-11352, 11353, 11353.5, 11353.7, 11354,
11355, 11358, 11359, 11360, 11361, 11363, 11366, 11366.5, 11366.6, 11368, 11370.1, 11378,
11378.5, 11379, 11379.5, 11379.6, 11380, 11383, or 11550, or subdivision (a) of Section 11377,
or Section 11364, insofar as that section relates to paragraph (9) of subdivision (d) of Section
11054, of any teacher or instructor employed in any community college district shall
immediately notify by telephone the superintendent of the community college district employing
the teacher or instructor and shall immediately give written notice of the arrest to the Office of
the Chancellor of the California Community Colleges. Upon receipt of that notice, the district
superintendent shall immediately notify the governing board of the community college district
employing the person.

(b) If a person described in subdivision (a) was arrested for an offense defined in Section
11378, 11379, or 11380, this section shall only apply to offenses involving controlled substances
specified in paragraph (12) of subdivision (d) of Section 11054 and paragraph (2) of subdivision
(d) of Section 11055, and to analogs of these substances, as defined in Section 11401. If a person
described in subdivision (a) was arrested for an offense defined in Section 11379 or 11379.5, this
section does not apply if the arrest was for transporting, offering to transport, or attempting to
transport a controlled substance. This section does not apply to a person who was arrested for a
misdemeanor under Section 11360.

§ 11703

As used in this division:

(a) “Marketing of illegal controlled substances” means the possession for sale, sale, or
distribution of a specified illegal controlled substance, and shall include all aspects of making
such a controlled substance available, including, but not limited to, its manufacture.

(b) “Individual user of an illegal controlled substance” means the individual whose use of
a specified illegal controlled substance is the basis of an action brought under this division.

(c) “Level 1 offense” means the possession for sale of less than four ounces or the sale or
furnishing of less than one ounce of a specified illegal controlled substance, or the cultivation of
at least 25 plants but less than 50 plants, the furnishing of more than 28.5 grams, or the
possession for sale or sale of up to four pounds, of marijuana.

(d) “Level 2 offense” means the possession for sale of four ounces or more but less than
eight ounces of, or the sale or furnishing of one ounce or more but less than two ounces of, a
specified illegal controlled substance, or the cultivation of at least 50 but less than 75 plants, the
possession for sale of four pounds or more but less than eight pounds, or the sale or furnishing of
more than one pound but less than five pounds, of marijuana.
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(e) “Level 3 offense” means the possession for sale of eight ounces or more but less than
16 ounces of, or the sale or furnishing of two ounces or more but less than four ounces of, a
specified illegal controlled substance, or the cultivation of at least 75 but less than 100 plants, the
possession for sale of eight pounds or more but less than 16 pounds, or the sale or furnishing of
more than five pounds but less than 10 pounds, of marijuana.

(f) “Level 4 offense” means the possession for sale of 16 ounces or more of, or the sale or
furnishing of four ounces or more of, a specified illegal controlled substance, or the cultivation
of 100 plants or more of, the possession for sale of 16 pounds of, or the sale or furnishing of
more than 10 pounds of, marijuana.

(g) “Participate in the marketing of illegal controlled substances” means to transport,
import into this state, sell, possess with intent to sell, furnish, administer, or give away, or offer
to transport, import into this state, sell, furnish, administer, or give away a specified illegal
controlled substance. “Participate in the marketing of illegal controlled substances” shall include
the manufacturing of an illegal controlled substance, but shall not include the purchase or receipt
of an illegal controlled substance for personal use only.

(h) “Person” means an individual, governmental entity, corporation, firm, trust,
partnership, or incorporated or unincorporated association, existing under or authorized by the
laws of this state, another state, or a foreign country.

(1) “Period of illegal use” means, in relation to the individual user of an illegal controlled
substance, the time of the individual’s first illegal use of an illegal controlled substance to the
accrual of the cause of action.

(j) “Place of illegal activity” means, in relation to the individual user of an illegal
controlled substance, each county in which the individual illegally possesses or uses an illegal
controlled substance during the period of the individual’s use of an illegal controlled substance.

(k) “Place of participation” means, in relation to a defendant in an action brought under
this division, each county in which the person participates in the marketing of illegal controlled
substances during the period of the person’s participation in the marketing of illegal controlled
substances.

(1) “Specified illegal controlled substance” means cocaine, phencyclidine, heroin, or
methamphetamine and any other illegal controlled substance the manufacture, cultivation,
importation into this state, transportation, possession for sale, sale, furnishing, administering, or
giving away of which is a violation of Section 11351, H35+5; 11352, 11358, 11359, 11360,
11378.5, 11379.5, or 11383.

§ 629.52

(a) This section shall be known, and may be cited, as the Juvenile Drug Trafficking and
Schoolyard Act of 1988.

(b) Any person 18 years of age or over who is convicted of a violation of Section
H354H5-11352, or 11379.6, as those sections apply to paragraph (1) of subdivision (f) of Section
11054, or of Section 11351, 11352, or 11379.6, as those sections apply to paragraph (11) of
subdivision (c) of Section 11054, or of Section 11378, 11379, or 11379.6, as those sections apply
to paragraph (2) of subdivision (d) of Section 11055, or of a conspiracy to commit one of those
offenses, where the violation takes place upon the grounds of, or within 1,000 feet of, a public or
private elementary, vocational, junior high, or high school during hours that the school is open
for classes or school-related programs, or at any time when minors are using the facility where
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the offense occurs, shall receive an additional punishment of three, four, or five years at the
court’s discretion.

(c) Any person 18 years of age or older who is convicted of a violation pursuant to
subdivision (b) which involves a minor who is at least four years younger than that person, as a
full and separately served enhancement to that provided in subdivision (b), shall be punished by
imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for three, four, or
five years at the court’s discretion.

(d) The additional terms provided in this section shall not be imposed unless the
allegation is charged in the accusatory pleading and admitted or found to be true by the trier of
fact.

(e) The additional terms provided in this section shall be in addition to any other
punishment provided by law and shall not be limited by any other provision of law.

(f) Notwithstanding any other provision of law, the court may strike the additional
punishment for the enhancements provided in this section if it determines that there are
circumstances in mitigation of the additional punishment and states on the record its reasons for
striking the additional punishment.

(g) “Within 1,000 feet of a public or private elementary, vocational, junior high, or high
school” means any public area or business establishment where minors are legally permitted to
conduct business which is located within 1,000 feet of any public or private elementary,
vocational, junior high, or high school.

§ 999¢

(a) An individual who is under arrest for the commission or attempted commission of one
or more of the felonies listed in paragraph (1) and who is either being prosecuted for three or
more separate offenses not arising out of the same transaction involving one or more of those
felonies, or has been convicted during the preceding 10 years for any felony listed in paragraph
(2) of this subdivision, or at least two convictions during the preceding 10 years for any felony
listed in paragraph (3) of this subdivision shall be the subject of career criminal prosecution
efforts.

(1) Murder, manslaughter, rape, sexual assault, child molestation, robbery, carjacking,
burglary, arson, receiving stolen property, grand theft, grand theft auto, lewd and lascivious
conduct upon a child, assault with a firearm, discharging a firearm into an inhabited structure or
vehicle, owning, possessing, or having custody or control of a firearm, as specified in
subdivision (a) or (b) of Section 29800, or any unlawful act relating to controlled substances in
violation of Section 11351, H35+5; 11352, or 11378 of the Health and Safety Code.

(2) Robbery of the first degree, carjacking, burglary of the first degree, arson as defined
in Section 451, unlawfully causing a fire as defined in Section 452, forcible rape, sodomy or oral
copulation committed with force, lewd or lascivious conduct committed upon a child, kidnapping
as defined in Section 209 or 209.5, murder, or manslaughter.

(3) Grand theft, grand theft auto, receiving stolen property, robbery of the second degree,
burglary of the second degree, kidnapping as defined in Section 207, assault with a deadly
weapon or instrument, or any unlawful act relating to controlled substances in violation of
Section 11351 or 11352 of the Health and Safety Code.

For purposes of this chapter, the 10-year periods specified in this section shall be exclusive of
any time which the arrested person has served in state prison.
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(b) In applying the career criminal selection criteria set forth above, a district attorney
may elect to limit career criminal prosecution efforts to persons arrested for any one or more of
the felonies listed in subdivision (a) of this section if crime statistics demonstrate that the
incidence of one or more of these felonies presents a particularly serious problem in the county.

(c) In exercising the prosecutorial discretion granted by Section 999g, the district attorney
shall consider the character, background, and prior criminal background of the defendant, and the
number and the seriousness of the offenses currently charged against the defendant.

§ 1174.4

(a) Persons eligible for participation in this alternative sentencing program shall meet all
of the following criteria:

(1) Pregnant women with an established history of substance abuse, or pregnant or
parenting women with an established history of substance abuse who have one or more children
under six years old at the time of entry into the program. For women with children, at least one
eligible child shall reside with the mother in the facility.

(2) Never served a prior prison term for, nor been convicted in the present proceeding of,
committing or attempting to commit, any of the following offenses:

(A) Murder or voluntary manslaughter.

(B) Mayhem.

(C) Rape

(D) Kidnapping.

(E) Sodomy by force, violence, duress, menace, or fear of immediate and unlawful bodily
injury on the victim or another person.

(F) Oral copulation by force, violence, duress, menace, or fear of immediate and unlawful
bodily injury on the victim or another person.

(G) Lewd acts on a child under 14 years of age, as defined in Section 288.

(H) Any felony punishable by death or imprisonment in the state prison for life.

(I) Any felony in which the defendant inflicts great bodily injury on any person, other
than an accomplice, that has been charged and proved as provided for in Section 12022.53,
12022.7, or 12022.9, or any felony in which the defendant uses a firearm, as provided in Section
12022.5, 12022.53, or 12022.55, in which the use has been charged and proved.

(J) Robbery.

(K) Any robbery perpetrated in an inhabited dwelling house or trailer coach as defined in
the Vehicle Code, or in the inhabited portion of any other building, wherein it is charged and
proved that the defendant personally used a deadly or dangerous weapon, as provided in
subdivision (b) of Section 12022, in the commission of that robbery.

(L) Arson in violation of subdivision (a) of Section 451.

(M) Sexual penetration in violation of subdivision (a) of Section 289 if the act is
accomplished against the victim’s will by force, violence, duress, menace, or fear of immediate
and unlawful bodily injury on the victim or another person.

(N) Rape or sexual penetration in concert, in violation of Section 264.1.

(O) Continual sexual abuse of a child in violation of Section 288.5.

(P) Assault with intent to commit mayhem, rape, sodomy, oral copulation, rape in concert
with another, lascivious acts upon a child, or sexual penetration.

(Q) Assault with a deadly weapon or with force likely to produce great bodily injury in
violation of subdivision (a) of Section 245.
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(R) Any violent felony defined in Section 667.5.

(S) A violation of Section 12022.

(T) A violation of Section 18745.

(U) Burglary of the first degree.

(V) A violation of Section 11351, H35+5-11352, 11353, 11358, 11359, 11360, 11370.1,
11370.6, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380, or 11383 of the Health and Safety
Code.

(3) Has not been sentenced to state prison for a term exceeding 36 months.

(b) Prior to sentencing, if the court proposes to give consideration to a placement, the
court shall consider a written evaluation by the probation department, which shall include the
following:

(1) Whether the defendant is eligible for participation pursuant to this section.

(2) Whether participation by the defendant and her eligible children is deemed to be in
the best interests of the children.

(3) Whether the defendant is amenable to treatment for substance abuse and would
benefit from participation in the program.

(4) Whether the program is deemed to be in the best interests of an eligible child of the
defendant, as determined by a representative of the appropriate child welfare services agency of
the county if the child is a dependent child of the juvenile court pursuant to Section 300 of the
Welfare and Institutions Code.

(c) The district attorney shall make a recommendation to the court as to whether or not
the defendant would benefit from the program, which the court shall consider in making its
decision. If the court’s decision is without the concurrence of the district attorney, the court shall
specify its reasons in writing and enter them into the record.

(d) If the court determines that the defendant may benefit from participation in this
program, the court may impose a sentence of imprisonment pursuant to subdivision (h) of
Section 1170 with the recommendation that the defendant participate in the program pursuant to
this chapter. The court shall notify the department within 48 hours of imposition of this sentence.

(e) The Director of Corrections shall consider the court’s recommendation in making a
determination on the inmate’s placement in the program.

(f) Women accepted for the program by the Director of Corrections shall be delivered by
the county, pursuant to Section 1202a, to the facility selected by the department. Before the
director accepts a woman for the program, the county shall provide to the director the necessary
information to determine her eligibility and appropriate placement status. Priority for services
and aftercare shall be given to inmates who are incarcerated in a county, or adjacent to a county,
in which a program facility is located.

(g) Prior to being admitted to the program, each participant shall voluntarily sign an
agreement specifying the terms and conditions of participation in the program.

(h) The department may refer inmates back to the sentencing court if the department
determines that an eligible inmate has not been recommended for the program. The department
shall refer the inmate to the court by an evaluative report so stating the department’s assessment
of eligibility, and requesting a recommendation by the court.

(1) Women who successfully complete the program, including the minimum of one year
of transition services under intensive parole supervision, shall be discharged from parole.
Women who do not successfully complete the program shall be returned to imprisonment
pursuant to subdivision (h) of Section 1170 where they shall serve their original sentences. These
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persons shall receive full credit against their original sentences for the time served in the
program, pursuant to Section 2933.

§ 6243

Primary offender groups to be dealt with in the programs established by this chapter shall
be probation or parole violators who would otherwise be returned to jail or prison.
The following standards for selection shall apply:

(a) The Director of Corrections, or his or her designee, together with local parole
officials, shall select offenders committed to state prison for placement in not less than 50
percent of the program beds established by this chapter. Eligible offenders shall be parole
violators and felons committed to state prison who, after credit deduction for presentence
incarceration and pursuant to Section 2933, would otherwise have served an actual term of six
months or less in state prison. Offenders selected shall have a demonstrated history of alcohol or
controlled substances abuse, or both, but shall not include any of the following:

(1) Offenders convicted at anytime of a violent felony, as defined in subdivision (c) of
Section 667.5 whether in California or any other jurisdiction for an offense with the same
elements.

(2) Offenders who have lost work credits while currently in prison for an offense listed in
paragraph (1) of subdivision (a) of Section 2932, except for assault with a deadly weapon or a
caustic substance.

(3) Oftenders currently convicted of burglary of an inhabited dwelling.

(4) Offenders convicted on two or more separate occasions of violations of Section
11351, H35+5-11352, 11353, 11370.1, 11370.6, 11378.5, 11379, 11379.5, or 11379.6 of the
Health and Safety Code for selling or transporting for sale, manufacturing for sale, processing for
sale, importing for sale, or administering any controlled substance listed in these sections, or for
attempting to commit any of these offenses for those purposes and who has served at least one
term in prison for violating one of these sections.

(b) The maximum period of participation in a center program shall not exceed the
maximum period for which the offender could have been incarcerated in county jail or state
prison. Upon release from a center, a state offender shall be subject to the parole provisions of
Section 3000. Local offenders shall be subject to all conditions of probation, if probation was
imposed at the time of sentencing.

(c) The parole of an offender placed in a center following revocation of parole shall
remain revoked during the period of participation in a center.

(d) Individuals eligible for this program who are deemed unfit for participation by either
custodial or program staff at any time shall be transferred to a state prison or county facility to
which they would otherwise have been committed and shall serve their remaining sentence
minus the time served at the center.

(e) Except upon agreement between the county and the department, placement of state
offenders in a center is limited to parolees on parole in that county and new commitments
sentenced from that county.

(f) The county shall select local offenders for placement in up to 50 percent of the
program beds established by this chapter. These offenders shall be persons convicted and
sentenced to county jail, whether or not as a condition of probation, and who have a
demonstrated history of abuse of alcohol or controlled substances, or both.
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(g) State prisoners participating in these programs shall be eligible for work credit time
reductions under provisions applicable to state prisoners committed to state prison.

(h) Primary emphasis in this program shall be toward parole violators and persons
sentenced to prison or jail for short terms and for whom rehabilitation efforts should be provided.

(1) The department shall regularly notify the sheriff’s department and the probation
department of a participating county of offenders placed into the program or released from the
program established by this chapter. The county shall likewise regularly notify local parole
officials of persons placed into or released from its programs set up by this chapter.
The sheriff’s department, probation and parole officials, and the Board of Prison Terms shall be
permitted to recommend for or against placement of persons into these programs, as shall the
judiciary of the county.

(j) Facilities may not serve as housing or parole or probation offices for offenders not a
part of programs set up by this chapter.

§ 12022

(a) (1) Except as provided in subdivisions (c¢) and (d), a person who is armed with a
firearm in the commission of a felony or attempted felony shall be punished by an additional and
consecutive term of imprisonment pursuant to subdivision (h) of Section 1170 for one year,
unless the arming is an element of that offense. This additional term shall apply to a person who
is a principal in the commission of a felony or attempted felony if one or more of the principals
is armed with a firearm, whether or not the person is personally armed with a firearm.

(2) Except as provided in subdivision (c), and notwithstanding subdivision (d), if the
firearm is an assault weapon, as defined in Section 30510 or 30515, or a machinegun, as defined
in Section 16880, or a .50 BMG rifle, as defined in Section 30530, the additional and consecutive
term described in this subdivision shall be three years imprisonment pursuant to subdivision (h)
of Section 1170 whether or not the arming is an element of the offense of which the person was
convicted. The additional term provided in this paragraph shall apply to any person who is a
principal in the commission of a felony or attempted felony if one or more of the principals is
armed with an assault weapon, machinegun, or a .50 BMG rifle, whether or not the person is
personally armed with an assault weapon, machinegun, or a .50 BMG rifle.

(b) (1) A person who personally uses a deadly or dangerous weapon in the commission of
a felony or attempted felony shall be punished by an additional and consecutive term of
imprisonment in the state prison for one year, unless use of a deadly or dangerous weapon is an
element of that offense.

(2) If the person described in paragraph (1) has been convicted of carjacking or attempted
carjacking, the additional term shall be in the state prison for one, two, or three years.

(3) When a person is found to have personally used a deadly or dangerous weapon in the
commission of a felony or attempted felony as provided in this subdivision and the weapon is
owned by that person, the court shall order that the weapon be deemed a nuisance and disposed
of in the manner provided in Sections 18000 and 18005.

(c) Notwithstanding the enhancement set forth in subdivision (a), a person who is
personally armed with a firearm in the commission of a violation or attempted violation of
Section 11351, H35+5:-11352, 11366.5, 11366.6, 11378, 11378.5, 11379, 11379.5, or 11379.6
of the Health and Safety Code shall be punished by an additional and consecutive term of
imprisonment pursuant to subdivision (h) of Section 1170 for three, four, or five years.
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(d) Notwithstanding the enhancement set forth in subdivision (a), a person who is not
personally armed with a firearm who, knowing that another principal is personally armed with a
firearm, is a principal in the commission of an offense or attempted offense specified in
subdivision (c), shall be punished by an additional and consecutive term of imprisonment
pursuant to subdivision (h) of Section 1170 for one, two, or three years.

(e) For purposes of imposing an enhancement under Section 1170.1, the enhancements
under this section shall count as a single enhancement.

(f) Notwithstanding any other provision of law, the court may strike the additional
punishment for the enhancements provided in subdivision (¢) or (d) in an unusual case where the
interests of justice would best be served, if the court specifies on the record and enters into the
minutes the circumstances indicating that the interests of justice would best be served by that
disposition.

§ 29820

(a) This section applies to a person who satisfies both of the following requirements:

(1) The person meets one of the following:

(A) The person is alleged to have committed an offense listed in subdivision (b) of
Section 707 of the Welfare and Institutions Code.

(B) The person was convicted of violating Section 11351 erH35+5-of the Health and
Safety Code by possessing for sale, or Section 11352 of the Health and Safety Code by selling, a
substance containing 28.5 grams or more of cocaine as specified in paragraph (6) of subdivision
(b) of Section 11055 of, or cocaine base as specified in paragraph (1) of subdivision (f) of
Section 11054 of, the Health and Safety Code, or 57 grams or more of a substance containing at
least 5 grams of cocaine as specified in paragraph (6) of subdivision (b) of Section 11055 of, or
cocaine base as specified in paragraph (1) of subdivision (f) of Section 11054 of, the Health and
Safety Code.

(C) The person was convicted of violating Section 11378 of the Health and Safety Code
by possessing for sale, or Section 11379 of the Health and Safety Code by selling, a substance
containing 28.5 grams or more of methamphetamine or 57 grams or more of a substance
containing methamphetamine.

(D) The person was convicted of violating subdivision (a) of Section 11379.6 of the
Health and Safety Code, except those who manufacture phencyclidine, or who is convicted of an
act that is punishable under subdivision (b) of Section 11379.6 of the Health and Safety Code,
except those who offer to perform an act that aids in the manufacture of phencyclidine.

(E) Except as otherwise provided in Section 1203.07, the person was convicted of
violating Section 11353 or 11380 of the Health and Safety Code by using, soliciting, inducing,
encouraging, or intimidating a minor to manufacture, compound, or sell heroin, cocaine base as
specified in paragraph (1) of subdivision (f) of Section 11054 of the Health and Safety Code,
cocaine as specified in paragraph (6) of subdivision (b) of Section 11055 of the Health and
Safety Code, or methamphetamine.

(F) The person was convicted of violating Section 11379.6, 11382, or 11383 of the
Health and Safety Code with respect to methamphetamine, if the person has one or more prior
convictions for a violation of Section 11378, 11379, 11379.6, 11380, 11382, or 11383 of the
Health and Safety Code with respect to methamphetamine.
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(G) The person was alleged to have committed an offense enumerated in Section 29805
or an offense described in Section 25850, subdivision (a) of Section 25400, or subdivision (a) of
Section 26100.

(2) The person is subsequently adjudged a ward of the juvenile court within the meaning
of Section 602 of the Welfare and Institutions Code because the person committed an offense
listed in paragraph (1).

(b) A person described in subdivision (a) shall not own, or have in possession or under
custody or control, a firearm until the person is 30 years of age or older.

(c) A violation of this section shall be punishable by imprisonment in a county jail not
exceeding one year or in the state prison, by a fine not exceeding one thousand dollars ($1,000),
or by both that imprisonment and fine.

(d) The juvenile court, on forms prescribed by the Department of Justice, shall notify the
department of persons subject to this section. Notwithstanding any other law, the forms required
to be submitted to the department pursuant to this section may be used to determine eligibility to
acquire a firearm.

§ 676

(a) Unless requested by the minor concerning whom the petition has been filed and any
parent or guardian present, the public shall not be admitted to a juvenile court hearing. Nothing
in this section shall preclude the attendance of up to two family members of a prosecuting
witness for the support of that witness, as authorized by Section 868.5 of the Penal Code. The
judge or referee may nevertheless admit those persons he or she deems to have a direct and
legitimate interest in the particular case or the work of the court. However, except as provided in
subdivision (b), members of the public shall be admitted, on the same basis as they may be
admitted to trials in a court of criminal jurisdiction, to hearings concerning petitions filed
pursuant to Section 602 alleging that a minor is a person described in Section 602 by reason of
the violation of any one of the following offenses:

(1) Murder.

(2) Arson of an inhabited building.

(3) Robbery while armed with a dangerous or deadly weapon.

(4) Rape with force or violence, threat of great bodily harm, or when the person is
prevented from resisting due to being rendered unconscious by any intoxicating, anesthetizing, or
controlled substance, or when the victim is at the time incapable, because of a disability, of
giving consent, and this is known or reasonably should be known to the person committing the
offense.

(5) Sodomy by force, violence, duress, menace, threat of great bodily harm, or when the
person is prevented from resisting due to being rendered unconscious by any intoxicating,
anesthetizing, or controlled substance, or when the victim is at the time incapable, because of a
disability, of giving consent, and this is known or reasonably should be known to the person
committing the offense.

(6) Oral copulation by force, violence, duress, menace, threat of great bodily harm, or
when the person is prevented from resisting due to being rendered unconscious by any
intoxicating, anesthetizing, or controlled substance, or when the victim is at the time incapable,
because of a disability, of giving consent, and this is known or reasonably should be known to
the person committing the offense.

(7) Any offense specified in subdivision (a) or (e) of Section 289 of the Penal Code.
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(8) Kidnapping for ransom.

(9) Kidnapping for purpose of robbery.

(10) Kidnapping with bodily harm.

(11) Assault with intent to murder or attempted murder.

(12) Assault with a firearm or destructive device.

(13) Assault by any means of force likely to produce great bodily injury.

(14) Discharge of a firearm into an inhabited dwelling or occupied building.

(15) Any offense described in Section 1203.09 of the Penal Code.

(16) Any offense described in Section 12022.5 or 12022.53 of the Penal Code.

(17) Any felony offense in which a minor personally used a weapon described in any
provision listed in Section 16590 of the Penal Code.

(18) Burglary of an inhabited dwelling house or trailer coach, as defined in Section 635
of the Vehicle Code, or the inhabited portion of any other building, if the minor previously has
been adjudged a ward of the court by reason of the commission of any offense listed in this
section, including an offense listed in this paragraph.

(19) Any felony offense described in Section 136.1 or 137 of the Penal Code.

(20) Any offense as specified in Sections 11351, H35+5; 11352, 11378, 11378.5, 11379,
and 11379.5 of the Health and Safety Code.

(21) Criminal street gang activity which constitutes a felony pursuant to Section 186.22
of the Penal Code.

(22) Manslaughter as specified in Section 192 of the Penal Code.

(23) Driveby shooting or discharge of a weapon from or at a motor vehicle as specified in
Sections 246, 247, and 26100 of the Penal Code.

(24) Any crime committed with an assault weapon, as defined in Section 30510 of the
Penal Code, including possession of an assault weapon as specified in Section 30605 of the Penal
Code.

(25) Carjacking, while armed with a dangerous or deadly weapon.

(26) Kidnapping, in violation of Section 209.5 of the Penal Code.

(27) Torture, as described in Sections 206 and 206.1 of the Penal Code.

(28) Aggravated mayhem, in violation of Section 205 of the Penal Code.

(b) Where the petition filed alleges that the minor is a person described in Section 602 by
reason of the commission of rape with force or violence or great bodily harm; sodomy by force,
violence, duress, menace, threat of great bodily harm, or when the person is prevented from
resisting by any intoxicating, anesthetizing, or controlled substance, or when the victim is at the
time incapable, because of mental disorder or developmental or physical disability, of giving
consent, and this is known or reasonably should be known to the person committing the offense;
oral copulation by force, violence, duress, menace, threat of great bodily harm, or when the
person is prevented from resisting by any intoxicating, anesthetizing, or controlled substance, or
when the victim is at the time incapable, because of mental disorder or developmental or
physical disability, of giving consent, and this is known or reasonably should be known to the
person committing the offense; any offense specified in Section 289 of the Penal Code, members
of the public shall not be admitted to the hearing in either of the following instances:

(1) Upon a motion for a closed hearing by the district attorney, who shall make the
motion if so requested by the victim.

(2) During the victim’s testimony, if, at the time of the offense the victim was under 16
years of age.
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(c) The name of a minor found to have committed one of the offenses listed in
subdivision (a) shall not be confidential, unless the court, for good cause, so orders. As used in
this subdivision, “good cause” shall be limited to protecting the personal safety of the minor, a
victim, or a member of the public. The court shall make a written finding, on the record,
explaining why good cause exists to make the name of the minor confidential.

(d) Notwithstanding Sections 827 and 828 and subject to subdivisions (e) and (f), when a
petition is sustained for any offense listed in subdivision (a), the charging petition, the minutes of
the proceeding, and the orders of adjudication and disposition of the court that are contained in
the court file shall be available for public inspection. Nothing in this subdivision shall be
construed to authorize public access to any other documents in the court file.

(e) The probation officer or any party may petition the juvenile court to prohibit
disclosure to the public of any file or record. The juvenile court shall prohibit the disclosure if it
appears that the harm to the minor, victims, witnesses, or public from the public disclosure
outweighs the benefit of public knowledge. However, the court shall not prohibit disclosure for
the benefit of the minor unless the court makes a written finding that the reason for the
prohibition is to protect the safety of the minor.

(f) Nothing in this section shall be applied to limit the disclosure of information as
otherwise provided for by law.

(g) The juvenile court shall for each day that the court is in session, post in a conspicuous
place which is accessible to the general public, a written list of hearings that are open to the
general public pursuant to this section, the location of those hearings, and the time when the
hearings will be held.

§ 3486

(a) To abate the nuisance caused by illegal conduct involving a controlled substance
purpose on real property, the city prosecutor or city attorney may file, in the name of the people,
an action for unlawful detainer against any person who is in violation of the nuisance or illegal
purpose provisions of subdivision 4 of Section 1161 of the Code of Civil Procedure, with respect
to that controlled substance purpose. In filing this action, which shall be based upon an arrest
report by a law enforcement agency, reporting an offense committed on the property and
documented by the observations of a police officer, the city prosecutor or city attorney shall use
the procedures set forth in Chapter 4 (commencing with Section 1159) of Title 3 of Part 3 of the
Code of Civil Procedure, except that in cases filed under this section, the following also shall
apply:

(1) (A) Prior to filing an action pursuant to this section, the city prosecutor or city
attorney shall give 30 calendar days’ written notice to the owner, requiring the owner to file an
action for the removal of the person who is in violation of the nuisance or illegal purpose
provisions of subdivision 4 of Section 1161 of the Code of Civil Procedure with respect to a
controlled substance purpose.

(B) This notice shall include sufficient documentation establishing a violation of the
nuisance or illegal purpose provisions of subdivision 4 of Section 1161 of the Code of Civil
Procedure and an advisement to the owner of the assignment provision contained in
subparagraph (D). The notice shall be served upon the owner and the tenant in accordance with
subdivision (e).

(C) The notice to the tenant shall, in at least 14-point bold type, meet the following
requirements:
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(1) The notice shall contain the following language:
“(Date)
(Name of tenant)
(Address of tenant)
Re: Civil Code Section 3486
Dear (name of tenant):
This letter is to inform you that an eviction action may soon be filed in court against you for
suspected drug activity. According to state law, Civil Code Section 3486 provides for eviction of
persons engaging in such conduct, as described below.
(Name of police department) records indicate that you, (name of arrestee), were arrested on
(date) for violations of (list violations) on (address of property).
A letter has been sent to the property owner(s) advising of your arrest and the requirements of
state law, as well as the landlord’s option to assign the unlawful detainer action to the (name of
city attorney or prosecutor’s office).
A list of legal assistance providers is provided below. Please note, this list is not exclusive and is
provided for your information only; the (name of city attorney or prosecutor’s office) does not
endorse or recommend any of the listed agencies.
Sincerely,
(Name of deputy city attorney or city prosecutor)
Deputy City (Attorney or Prosecutor)
Notice to Tenant: This notice is not a notice of eviction. You should call (name of the city
attorney or prosecutor pursuing the action) at (telephone number) or a legal assistance provider
to stop the eviction action if any of the following is applicable:

(1) You are not the person named in this notice.

(2) The person named in the notice does not live with you.

(3) The person named in the notice has permanently moved.

(4) You do not know the person named in the notice.

(5) You want to request that only the person involved in the nuisance be evicted, allowing
the other residents to stay.

(6) You have any other legal defense or legal reason to stop the eviction action.

A list of legal assistance providers is attached to this notice. Some provide free legal assistance if
you are eligible.”

(i1) The notice shall be provided to the tenant in English and, as translated, in all of the
languages identified in subdivision (a) of Section 1632 of the Civil Code.

(D) The owner shall, within 30 calendar days of the mailing of the written notice, either
provide the city prosecutor or city attorney with all relevant information pertaining to the
unlawful detainer case, or provide a written explanation setting forth any safety-related reasons
for noncompliance, and an assignment to the city prosecutor or city attorney of the right to bring
an unlawful detainer action against the tenant.

(E) The assignment shall be on a form provided by the city prosecutor or city attorney
and may contain a provision for costs of investigation, discovery, and reasonable attorney’s fees,
in an amount not to exceed six hundred dollars ($600). An owner shall only be required to pay
the costs or fees upon acceptance of the assignment and the filing of the action for unlawful
detainer by the city prosecutor or city attorney.

(F) If the city prosecutor or city attorney accepts the assignment of the right of the owner
to bring the unlawful detainer action, the owner shall retain all other rights and duties, including
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the handling of the tenant’s personal property, following issuance of the writ of possession and
its delivery to and execution by the appropriate agency.

(2) Upon the failure of the owner to file an action pursuant to this section, or to respond
to the city prosecutor or city attorney as provided in paragraph (1), or having filed an action, if
the owner fails to prosecute it diligently and in good faith, the city prosecutor or city attorney
may file and prosecute the action, and join the owner as a defendant in the action. This action
shall have precedence over any similar proceeding thereafter brought by the owner, or to one
previously brought by the owner and not prosecuted diligently and in good faith. Service of the
summons and complaint upon the defendant owner shall be in accordance with Sections 415.10,
415.20, 415.30, 415.40, and 415.50 of the Code of Civil Procedure.

(3) If a jury or court finds the defendant tenant guilty of unlawful detainer in a case filed
pursuant to paragraph (2), the city prosecutor or city attorney may be awarded costs, including
the costs of investigation and discovery and reasonable attorney’s fees. These costs shall be
assessed against the defendant owner, to whom notice was directed pursuant to paragraph (1),
and once an abstract of judgment is recorded, it shall constitute a lien on the subject real
property.

(4) This section does not prevent a local governing body from adopting and enforcing
laws, consistent with this article, relating to drug abatement. If local laws duplicate or
supplement this section, this section shall be construed as providing alternative remedies and not
preempting the field.

(5) This section does not prevent a tenant from receiving relief against a forfeiture of a
lease pursuant to Section 1179 of the Code of Civil Procedure.

(b) In any proceeding brought under this section, the court may, upon a showing of good
cause, issue a partial eviction ordering the removal of any person, including, but not limited to,
members of the tenant’s household if the court finds that the person has engaged in the activities
described in subdivision (a). Persons removed pursuant to this section may be permanently
barred from returning to or reentering any portion of the entire premises. The court may further
order as an express condition of the tenancy that the remaining tenants shall not give permission
to or invite any person who has been removed pursuant to this subdivision to return to or reenter
any portion of the entire premises.

(c) For the purposes of this section, “controlled substance purpose” means the
manufacture, cultivation, importation into the state, transportation, possession, possession for
sale, sale, furnishing, administering, or giving away, or providing a place to use or fortification
of a place involving, cocaine, phencyclidine, heroin, methamphetamine, or any other controlled
substance, in a violation of subdivision (a) of Section 11350, Section 11351, H35+5,-11352, or
11359, subdivision (a) of Section 11360, or Section 11366, 11366.6, 11377, 11378, 11378.5,
11379, 11379.5, 11379.6, or 11383 of the Health and Safety Code.

(d) Notwithstanding subdivision (b) of Section 68097.2 of the Government Code, a
public entity may waive all or part of the costs incurred in furnishing the testimony of a peace
officer in an unlawful detainer action brought pursuant to this section.

(e) The notice and documentation described in paragraph (1) of subdivision (a) shall be
given in writing and may be given either by personal delivery or by deposit in the United States
mail in a sealed envelope, postage prepaid, addressed to the owner at the address known to the
public entity giving the notice, or as shown on the last equalized assessment roll, if not known.
Separate notice of not less than 30 calendar days and documentation shall be provided to the
tenant in accordance with this subdivision. Service by mail shall be deemed to be completed at
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the time of deposit in the United States mail. Proof of giving the notice may be made by a
declaration signed under penalty of perjury by any employee of the public entity which shows
service in conformity with this section.

(f) In an unlawful detainer action filed pursuant to this section, the court shall make one
of the following orders:

(1) If the grounds for an eviction have not been established pursuant to this section, the
court shall dismiss, without prejudice, the unlawful detainer action.

(2) If the grounds for an eviction have been established pursuant to this section, the court
shall do either of the following:

(A) Order that the tenant and all occupants be immediately evicted from the property.

(B) Dismiss the unlawful detainer action with or without prejudice or stay execution of an
eviction order for a reasonable length of time if the tenant establishes by clear and convincing
evidence that the immediate eviction would pose an extreme hardship to the tenant and that this
hardship outweighs the health, safety, or welfare of the neighbors or surrounding community.
However, the court shall not find an extreme hardship solely on the basis of an economic
hardship or the financial inability of the tenant to pay for and secure other housing or lodging
accommodations.

(3) If the grounds for a partial eviction have been established pursuant to subdivision (b),
the court shall order that those persons be immediately removed and barred from the property,
but the court shall not order the tenancy be terminated.

(g) This section applies only in the County of Los Angeles to a court having jurisdiction
over unlawful detainer cases involving real property situated in the City of Los Angeles.

(h) This section shall become operative on January 1, 2014, only if the City of Los
Angeles has regularly reported to the California Research Bureau as required by this section as it
read during the period from January 1, 2010, to January 1, 2014, inclusive. For purposes of this
section, the City of Los Angeles shall be deemed to have complied with this reporting
requirement if the 2013 report to the Legislature by the California Research Bureau indicates that
the City of Los Angeles has regularly reported to the bureau.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: Our statutes take up enough ink, space, and paper that we should do without
redundancies. Section 11351.5 provides the same statutory scheme and punishment as 11351, it
just lists one different drug while 11351 lists a few. 11351.5 can easily be combined with 11351
with no change in meaning.

The Solution: By listing the drug in 11351.5 in 11351, it removes an unnecessary section and
lines from our statutes. This also deletes every reference to 11351.5 in other statutes (which all
mention 11351 already), which is not only good for consistency, but could free up a line here and
there. This should be eligible for the omnibus.

IMPACT STATEMENT
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This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Much prior legislation on a substantive change, no prior legislation specifically to make the
statutes simpler.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 04-11-2023

DIGEST

Sentence Enhancement: Pregnancy as Great Bodily Injury

Amends Penal Code section 12022.7 to define “great bodily injury” to include pregnancy that
results from a crime.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Penal Code section 12022.7 to define “great bodily injury” to include
pregnancy that results from a crime. The resolution should be approved in principle because as a
factual matter, an unwanted pregnancy cannot be considered insignificant or insubstantial, and as
a policy matter, requiring victims to testify regarding the specific pain of their pregnancy causes
unnecessary trauma.

Under current law, a criminal defendant who personally inflicts “great bodily injury” (“GBI”),
defined as “significant or substantial physical injury,” is subject to an enhanced criminal
sentence. (Pen. Code § 12022.7.) Under the “one strike” law, if the crime at issue is rape or
other specified sex offenses and the jury finds a section 12022.7 allegation to be true, the trial
court must impose a sentence of 15 or 25 years to life, or, if the victim is under 14 years old, a
sentence of life without the possibility of parole. (Pen. Code sec. 667.61, subds. (a) and (d)(6).)

Determining whether physical harm amounted to GBI is a fact question for the jury. (People v.
Cross (2008) 45 Cal.4th 58, 64.) GBI must be “substantial injury beyond that inherent in the
offense,” but need not be permanent or prolonged damage. (People v. Escobar (1992) 3 Cal.4th
740, 746, 750.) There is a question whether, under current law, sexual assault that results in
pregnancy constitutes GBI per se, without the need for a further factual evaluation. In People v.
Sargent (1978) 86 Cal.App.3d 148, the court held that “[p]regnancy resulting from rape is great
bodily injury.” (/d. at p. 151.) In a subsequent case involving a “non-foricible” sexual assault
that resulted in pregnancy of a 13-year old victim, the Supreme Court noted Sargent’s holding
regarding pregnancy from rape, but determined that it need not decide “whether every pregnancy
resulting from unlawful sexual conduct, forcible or otherwise, will invariably support a factual
determination that the victim has suffered a significant or substantial injury, within the language
of section 12022.7.” (Cross, supra, 45 Cal.4th at p. 66.) On the facts before it, the Court upheld
the GBI enhancement based on evidence of the impact of the particular pregnancy on the victim
in the case. (/bid.). Justices Corrigan and George issued a concurring opinion in Cross, which
made it clear they would have held that the fact of pregnancy alone necessarily supported a GBI
enhancement. (/d. atp. 75.)

Sargent appears to remain good law, at least in cases of rape. (See, e.g., People v. Harris (Cal.
Ct. App. Nov. 30,2010) 2010 WL 4872830 *4 [following Sargent in holding that “pregnancy



arising from rape constitutes GBI, regardless of the particular circumstances of the pregnancy
and outcome of the pregnancy.”].) In cases of sexual assault not charged as rape (or that resulted
in a conviction for a crime other than rape), a jury may, but is not required to, find GBI based
solely on pregnancy. “Although the Cross court declined to create a bright line rule that a
pregnancy will always constitute great bodily injury, it is clear that a jury may, in a particular
case, decide that the defendant inflicted great bodily injury on a victim based on evidence of a
pregnancy caused by the defendant’s unlawful intercourse with the victim.” (People v. Woods
(2015) 241 Cal.App.4th 461, 487.) In the years since the Cross opinion, courts have frequently
upheld GBI enhancements based solely on the fact of pregnancy in sexual assault cases. (See,
e.g., People v. Meneses (2011) 193 Cal.App.4th 1087, 1092 [upholding imposition of 12022.7
enhancement in conviction for lewd act with a child under 14 despite lack of any evidence of
great bodily injury other than resulting pregnancy itself]; People v. Mays (Cal. Ct. App., Feb. 15,
2011) 2011 WL 507355, at *8 [upholding GBI enhancement for sexual assault resulting in
pregnancy of 17-year-old victim, despite lack of evidence of any particulars of victim’s personal
experience of the pregnancy].) Indeed, since Cross was handed down, there do not appear to be
any cases—published or unpublished—overturning a jury’s GBI finding based solely on
pregnancy.

Of course, the appellate record cannot shed light on whether or how frequently juries have
declined to find GBI in sexual assault cases based on lack of evidence of GBI other than
pregnancy, because the prosecution cannot appeal such findings. However, the lack of appellate
opinions does at least suggest that judges are not striking pregnancy GBI findings, or refusing to
apply the GBI enhancement based on such findings, because prosecutors can appeal sentencing
errors by the court.

This resolution would amend Penal Code section 12022.7 to treat pregnancy as GBI per se.
Prosecutors would still prove the fact of the pregnancy, and that the pregnancy was caused by the
sexual assault, but would not introduce evidence regarding the impact of the particular pregnancy
on the specific victim.

The resolution should be approved in principle because it would properly treat pregnancy caused
by a crime as GBI, and would make clear that prosecutors need not have victims testify
regarding the impacts of such pregnancies.

As the Sargent court noted, “Pregnancy can have one of three results—childbirth, abortion or
miscarriage. Childbirth is an agonizing experience. An abortion by whatever method used
constitutes a severe intrusion into a woman’s body. A miscarriage speaks for itself.” (Sargent,
supra, 86 Cal.App.3d at p. 152.) Given the injury inherent in any of these outcomes, as Justice
Corrigan noted in the Cross concurrence, pregnancy “will always impose on the victim a
sufficient impact to meet the great bodily injury standard.” (Cross, supra, 45 Cal.4th at p. 73
(conc. opn. of Corrigan and George, JJ.).). As a result, “it is illogical to...suggest that juries
could, somehow, determine that any criminally imposed pregnancy can be considered minor.”
(Ibid.)

For these reasons, a number of other jurisdictions treat pregnancy caused by criminal sexual
conduct as a per se basis for an injury enhancement. Tennessee’s high court, for example, has
held that pregnancy from a crime is always GBI. (State v. Smith (Tenn. 1995) 910 S.W.2d 457,
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461.) Because the Supreme Court declined to set a similar bright line, California would need to
follow one of the statutory routes used in other jurisdictions. In Wisconsin, pregnancy is defined
as a separate enhancement. (Wis. Stat. sec. 940.225(1)(a).) Florida makes it a separate crime to
impregnate a minor. (Fla. Stat. sec. 827.04(3).) Like the resolution, statutes in Illinois,
Michigan, and Nebraska include pregnancy in their definitions of injury enhancements. (720 Ill
Comp. Stat., 5/12-14; Neb. Rev. Stat. sec 28-318(4); Mich. Comp. Laws sec. 750.520a(n).)

The resolution would also prevent unnecessarily painful and unduly prejudicial testimony at trial.
Despite the fact that prosecutors can currently pursue (and frequently obtain) GBI enhancements
based solely on the fact of pregnancy, in practice, prosecutors still introduce evidence regarding
the pain and complications of the victim’s pregnancy. In Meneses, for example, although the
GBI finding was upheld on appeal based solely on the fact of pregnancy, at trial the prosecution
still introduced evidence the length of the labor, and the victim’s testimony that the delivery
“hurt a lot[.]” (/d., 193 Cal.App.4th at p. 1092.) As the concurring opinion of Justice Bedsworth
noted, this practice—having a rape victim “try to persuade us the physical suffering of her
childbirth or abortion” constituted GBI, or to “convince us her miscarriage was painful enough”
was sufficient to meet the standard—is cruel and potentially revictimizing. (/d. at p. 1095 (conc.
opn. of Bedsworth, J.).) But prosecutors will continue to do it if there’s a chance such testimony
will be needed to obtain the GBI enhancement. On the other side, defendants must currently
choose between forgoing such a chance, or potentially eliciting unduly prejudicial evidence. For
these reasons, pregnancy that arises from rape or sexual assault should be treated as GBI as a
matter of law.

There are no similar pending bills, nor any in the last three years.
This resolution should be approve in principle.

RESOLUTION 04-11-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 12022.7, to read as follows:

§ 12022.7

(a) Any person who personally inflicts great bodily injury on any person other than an
accomplice in the commission of a felony or attempted felony shall be punished by an additional
and consecutive term of imprisonment in the state prison for three years.

(b) Any person who personally inflicts great bodily injury on any person other than an
accomplice in the commission of a felony or attempted felony which causes the victim to
become comatose due to brain injury or to suffer paralysis of a permanent nature shall be
punished by an additional and consecutive term of imprisonment in the state prison for five
years. As used in this subdivision, “paralysis” means a major or complete loss of motor function
resulting from injury to the nervous system or to a muscular mechanism.

(c) Any person who personally inflicts great bodily injury on a person who is 70 years of
age or older, other than an accomplice, in the commission of a felony or attempted felony shall
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be punished by an additional and consecutive term of imprisonment in the state prison for five
years.

(d) Any person who personally inflicts great bodily injury on a child under the age of five
years in the commission of a felony or attempted felony shall be punished by an additional and
consecutive term of imprisonment in the state prison for four, five, or six years.

(e) Any person who personally inflicts great bodily injury under circumstances involving
domestic violence in the commission of a felony or attempted felony shall be punished by an
additional and consecutive term of imprisonment in the state prison for three, four, or five years.
As used in this subdivision, “domestic violence” has the meaning provided in subdivision (b) of
Section 13700.

(f) As used in this section, “great bodily injury”” means a significant or substantial
physical injury, including but not limited to impregnation as a result of a felony or attempted
felony offense requiring registration as a sex offender pursuant to Section 290.

(g) This section shall not apply to murder or manslaughter or a violation of Section 451
or 452. Subdivisions (a), (b), (c), and (d) shall not apply if infliction of great bodily injury is an
element of the offense.

(h) The court shall impose the additional terms of imprisonment under either subdivision
(a), (b), (c), or (d), but may not impose more than one of those terms for the same offense.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Women Lawyers Association of Los Angeles

STATEMENT OF REASONS

The Problem: Existing law recognizes that pregnancy caused by rape may sustain a finding that
the defendant personally inflicted great bodily injury. “Pregnancy can have one of three results --
childbirth, abortion or miscarriage. Childbirth is an agonizing experience. An abortion by
whatever method used constitutes a severe intrusion into a woman's body. A miscarriage speaks
for itself.” (People v. Sargent (1978) 86 Cal.App.3d 148, 152.) However, Sargent left open the
argument that pregnancy is not a “great” bodily injury if the experience did not fall outside the
norm, or that the victim’s choice to have an abortion carried out by her doctor was not
“personally” inflicted by the defendant. (See People v. Cross (2008) 45 Cal.4th 58, 68-69.)
Arguing for a bright-line rule, Justice Corrigan stated, “Pregnancy is categorically different. By
its nature it will always impose on the victim a sufficient impact to meet the great bodily injury
standard. Pregnancy as an injury, a physical impact imposed by a crime, cannot be parsed out
along a continuum. A woman is either pregnant or she is not. ... Because the impact of any
pregnancy is so great, it is illogical to treat some pregnancies as trivial, or to suggest that juries
could, somehow, determine that any criminally imposed pregnancy can be considered minor.”
(Id. at 73 (conc. opn. of Corrigan, J).)

Until then, “[t]he present state of the law will require 13 year olds to continue to take the
stand and tearfully relive the end of their pregnancies. It will require defense attorneys to cross-
examine on the point, and judges and juries to try to decide how much pain is enough and just
how to go about trying to separate physical pain from emotional torment. It will make us all
accessories after the fact. ... To my mind, there is no adequate explanation for the continued
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existence of a rule that requires a teenager to sit on the witness stand and convince us her
miscarriage was painful enough to qualify as great bodily injury. But as long as we keep writing
opinions that base a finding of great bodily injury upon the relative size of the victim vis-a-vis
the baby she delivered, or testimony about how painful the miscarriage was, or how her 19th
hour of labor felt, that is what we will have. We will perpetuate a heartless spectacle that is both
unseemly and unnecessary. Someone—be it the Legislature or our Supreme Court—has to
address the unutterable cruelty of forcing the revictimization of these women. And the longer we
delay, the more suffering we force upon them.” (People v. Meneses (2011) 193 Cal.App.4th
1087, 1094-1095 (conc. opn. of Bedsworth, J.)

The Solution: This resolution would put an end to the heartless spectacle of re-traumatizing rape
victims who became pregnant as a result of sexual assault, by amending subdivision (f) of Penal
Code section 12022.7 to clarify that “great bodily injury” includes impregnation as a result of a
felony or an attempted felony offense requiring registration as a sex offender pursuant to Section
290.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

An early version of SB 459 (2019-2020) would have amended Penal Code section 12022.7 to
define “great bodily injury” to include impregnation as a result of sexual intercourse in violation
of any law.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com



RESOLUTION 04-12-2023

DIGEST

Death Penalty: Elimination

Deletes Penal Code sections 190.1, 190.3, 190.5, 1217, 1218, 1219, 1227, 1227.5, 3600, 3602,
3603, 3604, 3604.1, 3604.3, 3605, and 3607, and amends Penal Code sections 37, 128, 190.2,
219, and 4500, and Military Veterans Code section 1672 to eliminate the death penalty.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:

Substantially similar to Resolutions 03-06-2007, 02-21-2008, 06-03-2009, 01-01-2010, and 03-
04-2011. Similar to Resolution 04-03-2003, which would have changed the Constitution.
Related to Resolutions 03-07-2004 and 09-16-2006, which recommended a moratorium. All
were approved in principle.

Reasons:

This resolution deletes Penal Code sections 190.1, 190.3, 190.5, 1217, 1218, 1219, 1227, 1227.5,
3600, 3602, 3603, 3604, 3604.1, 3604.3, 3605, and 3607, and amends Penal Code sections 37,
128, 190.2, 219, and 4500, and Military Veterans Code section 1672 to eliminate the death
penalty. This resolution should be approved in principle because, on balance, issues of racial
inequities in death penalty sentences, demonstrable risks of wrongful convictions, and the costs
of administering the death penalty system outweigh the rationales for maintaining the death
penalty system in California.

In 1972, California voters restored the death penalty in California by enacting California
Constitution, article I, section 27, by a vote of 67.5%. (Proposition 17, as approved by voters,
Gen. Elec. (Nov. 1972).) This voter approved amendment to the state constitution allowed
statutes related to the death penalty to be amended by the Legislature or by the voters through
ballot initiative or referendum.

In 1978, the voters approved Proposition 7, the “Murder. Penalty — Initiative Statute.”
(Proposition 7, as approved by voters, Gen. Elec. (Nov. 1978).) In sum, Proposition 7 repealed,
replaced and expanded the statutes governing the death penalty, and expanded the circumstances
under which a defendant may be sentenced to death. Proposition 7 did not contain provisions
permitting amendment of those statutes by the Legislature.

In 2016, two competing propositions related to the death penalty were submitted to the voters.
Proposition 62, the “Death Penalty Initiative Statue,” which would have repealed the death
penalty, failed to achieve voter approval with 46.3% voting in favor and 53.7% voting against.
Proposition 66, “Death Penalty Procedures,” which sought to improve and speed up the death
penalty process in California, was passed by the voters by a slight majority of 51.1%.

On March 13, 2019, the Governor signed Governor’s Exec. Order No. N-09-19 (March 13,
2019) placing a moratorium on executions, repealing California’s lethal injection protocol, and



closing the Death Chamber at San Quentin. As support, the Governor cited the following
reasons:
e (alifornia’s death penalty system is unfair, unjust, wasteful, protracted, and does not
make California safer;
e Death sentences are unevenly and unfairly applied to people of color, people with mental
disabilities, and people who cannot afford costly legal representation;
e Innocent people have been sentenced to death in California;
e The National Academy of Sciences estimates that as many as one in 25 people sentenced
to death in the United States is likely innocent;
e Since 1978, California has spent $5 billion on a death penalty system that executed 13
people;
e No person has been executed in California since 2006 because California’s execution
protocols were declared unlawful.
In announcing the moratorium on the death penalty, the Governor cited the following facts:
e (alifornia had 737 inmates on death row, at that time, the largest death penalty
population in the western hemisphere;
e 6 out of 10 death row inmates were people of color;
e A 2005 study found those killing whites were 3-times more likely to be sentenced to
death than those killing blacks, and 4-times more likely than those killing Latinos;
e Since 1973, 165 death row inmates (5 in California) had been freed from death row after
having been found wrongfully convicted;
e California’s death penalty system cost the state an estimated $184 million per year.

In January of 2022, the Governor announced that the Department of Corrections would begin the
process under Proposition 66 of dismantling death row at San Quentin State Prison and
transferring death row inmates to other prisons.

As of July 21, 2023, the California Department of Corrections and Rehabilitation reports a total
of 659 condemned inmates. Since 1978, 13 condemned inmates were executed in California,
two were executed by other states, 108 have died of natural causes, 30 by suicide, 15 “other,”
and 10 pending determination. That is 163 non-execution deaths compared to 15 deaths by
execution.

To be effective, this resolution will need to be passed by the Legislature and submitted to the
voters for approval, despite suggestions to the contrary in the resolution. This is because of the
prior voter passage of Proposition 7 in 1978, which necessitates that the voters approve the
repeal and amendment to the death penalty statutes.

According to the ACLU, between 1973 and 2019, 173 innocent death-row inmates were
exonerated and released. A mere 2% of this nation’s counties produced both a majority of all
executions imposed since 1976 (52%) and of inmates awaiting execution on death row (56%).
Seventy-six percent (76%) of executions imposed since 1976 were for killing (at least) one white
victim.

Risks of wrongful convictions have been demonstrated by the work of The Innocence Project
and ongoing studies which demonstrate a high degree of eye witness error due to recall biases



and a significant risk of false confessions due to standard interrogation techniques. The
Innocence Project has used DNA evidence to exonerate 245 inmates who were wrongfully
convicted, with around 23 (9%) having been sentenced to death, and approximately 12 (5%)
having pled guilty.

It is therefore impossible to eliminate the risk of executing a wrongly convicted prisoner, and the
risk is greater for impoverished defendants who do not have the resources to rebut erroneous
charges. On the other hand, proponents of the death penalty argue that the procedural
protections for those condemned to death are presumptively more robust than when one is
sentenced to life in prison without possibility of parole because those condemned to death are
guaranteed an automatic appeal and are provided with two or more counsel with demonstrable
experience handling the death penalty phase, the appeal, and habeas proceedings.

There is no evidence that the death penalty serves a deterrent purpose—a number of studies
show no appreciable difference in homicide rates in states that impose and carry out the death
penalty as compared to states who no longer have the death penalty. “[I]t is not prudent to
accept the hypothesis that capital punishment deters murder to a marginally greater extent than
does the threat and application of the supposedly lesser punishment of life imprisonment.”
(Roger Hood, The Death Penalty: A World- Wide Perspective, Oxford, Clarendon Press, 3d ed.
2002, p. 230.) By comparison, death penalty proponents argue that certain crimes are so heinous
that the death penalty is warranted even if there exists little or no deterrent effect.

The costs of administering the death penalty are high—an estimated $5 billion to execute 13
inmates. The estimated cost of housing death row inmates is estimated to be around $90,000
more per year as compared to other inmates. Proposition 66 has reportedly failed to deliver the
promised results of improving the process and efficiency of the death penalty in California,
largely because voters failed to approve the funding necessary to carry out many of Proposition
66’s measures. (See Flavia Costea, Burning a Hole in the Pocket of Justice: Prop. 66’s
Underfunded Attempt to Fix California’s Death Penalty 52 Loy. L.A. L. Rev. 239 (2019).)

There are no similar pending bills, nor any in the last three years.
Therefore, on balance, this resolution should be Approved in Principle.

RESOLUTION 04-12-2023
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to delete Penal Code Sections 190.1, 190.3, 190.5, 1217, 1218, 1219, 1227, 1227.5,
3600, 3602, 3603, 3604, 3604.1, 3604.3, 3605, and 3607; to amend Penal Code Sections 37, 128,
190.2, 219, and 4500; and to amend Military and Veterans Code Section 1672; to read as

follows:

§ 37



(a) Treason against this state consists only in levying war against it, adhering to its
enemies, or giving them aid and comfort, and can be committed only by persons owing
allegiance to the state. The punishment of treason shall be death-or life imprisonment without
possibility of parole. The penalty shall be determined pursuant to Sections+993-and-190.4.

(b) Upon a trial for treason, the defendant cannot be convicted unless upon the testimony
of two witnesses to the same overt act, or upon confession in open court; nor, except as provided
in Sections+90-3-and-190.4, can evidence be admitted of an overt act not expressly charged in
the indictment or information; nor can the defendant be convicted unless one or more overt acts
be expressly alleged therein.

§128

Every person who, by willful perjury or subornation of perjury procures the conviction
and execution of any innocent person, is punishable by death-er-life imprisonment without
possibility of parole. The penalty shall be determined pursuant to Sections+993-and-190.4.

§ 190.2.

(a) The penalty for a defendant who is found guilty of murder in the first degree is-death
er-imprisonment in the state prison for life without the possibility of parole if one or more of the
following special circumstances has been found under Section 190.4 to be true:

(1) The murder was intentional and carried out for financial gain.

(2) The defendant was convicted previously of murder in the first or second degree. For
the purpose of this paragraph, an offense committed in another jurisdiction, which if committed
in California would be punishable as first or second degree murder, shall be deemed murder in
the first or second degree.
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(3) The defendant, in this proceeding, has been convicted of more than one offense of
murder in the first or second degree.

(4) The murder was committed by means of a destructive device, bomb, or explosive
planted, hidden, or concealed in any place, area, dwelling, building, or structure, and the
defendant knew, or reasonably should have known, that his or her act or acts would create a great
risk of death to one or more human beings.

(5) The murder was committed for the purpose of avoiding or preventing a lawful arrest,
or perfecting or attempting to perfect, an escape from lawful custody.

(6) The murder was committed by means of a destructive device, bomb, or explosive that
the defendant mailed or delivered, attempted to mail or deliver, or caused to be mailed or
delivered, and the defendant knew, or reasonably should have known, that his or her act or acts
would create a great risk of death to one or more human beings.

(7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 830.12,
who, while engaged in the course of the performance of his or her duties, was intentionally
killed, and the defendant knew, or reasonably should have known, that the victim was a peace
officer engaged in the performance of his or her duties; or the victim was a peace officer, as
defined in the above-enumerated sections, or a former peace officer under any of those sections,
and was intentionally killed in retaliation for the performance of his or her official duties.

(8) The victim was a federal law enforcement officer or agent who, while engaged in the
course of the performance of his or her duties, was intentionally killed, and the defendant knew,
or reasonably should have known, that the victim was a federal law enforcement officer or agent
engaged in the performance of his or her duties; or the victim was a federal law enforcement
officer or agent, and was intentionally killed in retaliation for the performance of his or her
official duties.

(9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in the
course of the performance of his or her duties, was intentionally killed, and the defendant knew,
or reasonably should have known, that the victim was a firefighter engaged in the performance of
his or her duties.

(10) The victim was a witness to a crime who was intentionally killed for the purpose of
preventing his or her testimony in any criminal or juvenile proceeding, and the killing was not
committed during the commission or attempted commission, of the crime to which he or she was
a witness; or the victim was a witness to a crime and was intentionally killed in retaliation for his
or her testimony in any criminal or juvenile proceeding. As used in this paragraph, “juvenile
proceeding” means a proceeding brought pursuant to Section 602 or 707 of the Welfare and
Institutions Code.

(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or
assistant prosecutor of any local or state prosecutor’s office in this or any other state, or of a
federal prosecutor’s office, and the murder was intentionally carried out in retaliation for, or to
prevent the performance of, the victim’s official duties.

(12) The victim was a judge or former judge of any court of record in the local, state, or
federal system in this or any other state, and the murder was intentionally carried out in
retaliation for, or to prevent the performance of, the victim’s official duties.

(13) The victim was an elected or appointed official or former official of the federal
government, or of any local or state government of this or any other state, and the killing was
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intentionally carried out in retaliation for, or to prevent the performance of, the victim’s official
duties.

(14) The murder was especially heinous, atrocious, or cruel, manifesting exceptional
depravity. As used in this section, the phrase “especially heinous, atrocious, or cruel, manifesting
exceptional depravity” means a conscienceless or pitiless crime that is unnecessarily torturous to
the victim.

(15) The defendant intentionally killed the victim by means of lying in wait.

(16) The victim was intentionally killed because of his or her race, color, religion,
nationality, or country of origin.

(17) The murder was committed while the defendant was engaged in, or was an
accomplice in, the commission of, attempted commission of, or the immediate flight after
committing, or attempting to commit, the following felonies:

(A) Robbery in violation of Section 211 or 212.5.

(B) Kidnapping in violation of Section 207, 209, or 209.5.

(C) Rape in violation of Section 261.

(D) Sodomy in violation of Section 286.

(E) The performance of a lewd or lascivious act upon the person of a child under the age
of 14 years in violation of Section 288.

(F) Oral copulation in violation of Section 287 or former Section 288a.

(G) Burglary in the first or second degree in violation of Section 460.

(H) Arson in violation of subdivision (b) of Section 451.

(D) Train wrecking in violation of Section 219.

(J) Mayhem in violation of Section 203.

(K) Rape by instrument in violation of Section 289.

(L) Carjacking, as defined in Section 215.

(M) To prove the special circumstances of kidnapping in subparagraph (B), or arson in
subparagraph (H), if there is specific intent to kill, it is only required that there be proof of the
elements of those felonies. If so established, those two special circumstances are proven even if
the felony of kidnapping or arson is committed primarily or solely for the purpose of facilitating
the murder.

(18) The murder was intentional and involved the infliction of torture.

(19) The defendant intentionally killed the victim by the administration of poison.

(20) The victim was a juror in any court of record in the local, state, or federal system in
this or any other state, and the murder was intentionally carried out in retaliation for, or to
prevent the performance of, the victim’s official duties.

(21) The murder was intentional and perpetrated by means of discharging a firearm from
a motor vehicle, intentionally at another person or persons outside the vehicle with the intent to
inflict death. For purposes of this paragraph, “motor vehicle” means any vehicle as defined in
Section 415 of the Vehicle Code.

(22) The defendant intentionally killed the victim while the defendant was an active
participant in a criminal street gang, as defined in subdivision (f) of Section 186.22, and the
murder was carried out to further the activities of the criminal street gang.

(b) Unless an intent to kill is specifically required under subdivision (a) for a special
circumstance enumerated therein, an actual killer, as to whom the special circumstance has been
found to be true under Section 190.4, need not have had any intent to kill at the time of the
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commission of the offense which is the basis of the special circumstance in order to suffer death
or confinement in the state prison for life without the possibility of parole.

(c) Every person, not the actual killer, who, with the intent to kill, aids, abets, counsels,
commands, induces, solicits, requests, or assists any actor in the commission of murder in the
first degree shall be punished by death or imprisonment in the state prison for life without the
possibility of parole if one or more of the special circumstances enumerated in subdivision (a)
has been found to be true under Section 190.4.

(d) Notwithstanding subdivision (c), every person, not the actual killer, who, with
reckless indifference to human life and as a major participant, aids, abets, counsels, commands,
induces, solicits, requests, or assists in the commission of a felony enumerated in paragraph (17)
of subdivision (a) which results in the death of some person or persons, and who is found guilty
of murder in the first degree therefor, shall be punished by death or imprisonment in the state
prison for life without the possibility of parole if a special circumstance enumerated in paragraph
(17) of subdivision (a) has been found to be true under Section 190.4.

The penalty shall be determined as provided in this section and Sections 190.1;34963;
and 190.4; and190-5.
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§ 190.4

(a) Whenever special circumstances as enumerated in Section 190.2 are alleged and the
trier of fact finds the defendant guilty of first degree murder, the trier of fact shall also make a
special finding on the truth of each alleged special circumstance. The determination of the truth
of any or all of the special circumstances shall be made by the trier of fact on the evidence
presented at the trial or at the hearing held pursuant to Subdivision (b) of Section 190.1.

In case of a reasonable doubt as to whether a special circumstance is true, the defendant
is entitled to a finding that is not true. The trier of fact shall make a special finding that each
special circumstance charged is either true or not true. Whenever a special circumstance requires
proof of the commission or attempted commission of a crime, such crime shall be charged and
proved pursuant to the general law applying to the trial and conviction of the crime.

If the defendant was convicted by the court sitting without a jury, the trier of fact shall be
a jury unless a jury is waived by the defendant and by the people, in which case the trier of fact
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shall be the court. If the defendant was convicted by a plea of guilty, the trier of fact shall be a
jury unless a jury is waived by the defendant and by the people.

In any case in which the defendant has been found guilty by a jury, and the jury has been
unable to reach an unanimous verdict that one or more of the special circumstances charged are
true, and does not reach a unanimous verdict that all the special circumstances charged are not
true, the court shall dismiss the jury and shall order a new jury impaneled to try the issues, but
the issue of guilt shall not be tried by such jury, nor shall such jury retry the issue of the truth of
any of the special circumstances which were found by an unanimous verdict of the previous jury
to be untrue. If such new jury is unable to reach the unanimous verdict that one or more of the
special circumstances it is trying are true, the court shall dismiss the jury and in the court’s
discretion shall either order a new jury impaneled to try the issues the previous jury was unable
to reach the unanimous verdict on, or impose a punishment of confinement in state prison for a
term of 25 years.
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§ 219

Every person who unlawfully throws out a switch, removes a rail, or places any
obstruction on any railroad with the intention of derailing any passenger, freight or other train,
car or engine and thus derails the same, or who unlawfully places any dynamite or other
explosive material or any other obstruction upon or near the track of any railroad with the
intention of blowing up or derailing any such train, car or engine and thus blows up or derails the
same, or who unlawfully sets fire to any railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such train, car or engine, and thus wrecks the
same, is guilty of a felony and punishable with death-er imprisonment in the state prison for life
without possibility of parole in cases where any person suffers death as a proximate result
thereof, or imprisonment in the state prison for life with the possibility of parole, in cases where
no person suffers death as a proximate result thereof. The penalty shall be determined pursuant to
Sections190-3-and-190.4.

§ 1213

(a) When a probationary order or a judgment;-other-than-efdeath; has been pronounced, a
copy of the entry of that portion of the probationary order ordering the defendant confined in a
city or county jail as a condition of probation, or a copy of the entry of the judgment, or, if the
judgment is for imprisonment in the state prison or imprisonment pursuant to subdivision (h) of
Section 1170, either a copy of the minute order or an abstract of the judgment as provided in
Section 1213.5, certified by the clerk of the court, and a Criminal Investigation and Identification
(CII) number shall be forthwith furnished to the officer whose duty it is to execute the
probationary order or judgment, and no other warrant or authority is necessary to justify or
require its execution.

(b) If a copy of the minute order is used as the commitment document, the first page or
pages shall be identical in form and content to that prescribed by the Judicial Council for an
abstract of judgment, and other matters as appropriate may be added thereafter.
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4500

Every person while undergoing a life sentence, who is sentenced to state prison within
this state, and who, with malice aforethought, commits an assault upon the person of another
with a deadly weapon or instrument, or by any means of force likely to produce great bodily
injury is punishable with death-er life imprisonment without possibility of parole. The penalty
shall be determined pursuant to the provisions of Sections+96-3-and-190.4; however, in cases in
which the person subjected to such assault does not die within a year and a day after such assault
as a proximate result thereof, the punishment shall be imprisonment in the state prison for life
without the possibility of parole for nine years.

For the purpose of computing the days elapsed between the commission of the assault
and the death of the person assaulted, the whole of the day on which the assault was committed
shall be counted as the first day.

Nothing in this section shall be construed to prohibit the application of this section when
the assault was committed outside the walls of any prison if the person committing the assault
was undergoing a life sentence and was serving a sentence to a state prison at the time of the
commission of the assault and was not on parole, on probation, or released on bail pending an
appeal.

§1672

Any person who is guilty of violating Section 1670 or 1671 is punishable as follows:

(a) If the act or failure to act causes the death of any person, a person violating this
section is punishable by death-or imprisonment in the state prison for life without possibility of
parole. The penalty shall be determined pursuant to the provisions of Sections+963-and-190.4 of
the Penal Code. If the act or failure to act causes great bodily injury to any person, a person
violating this section is punishable by life imprisonment without possibility of parole.
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(b) If the act or failure to act does not cause the death of, or great bodily injury to, any
person, the person violating this section is punishable by imprisonment pursuant to subdivision
(h) of Section 1170 of the Penal Code for two, four, or six years, by a fine of not more than ten
thousand dollars ($10,000), or by both that imprisonment and fine. However, if a person so acts
or so fails to act with the intent to hinder, delay, or interfere with the preparation of the United
States or of any state for defense or for war, or with the prosecution of war by the United States,
or with the rendering of assistance by the United States to any other nation in connection with
that nation’s defense, the person is punishable by a fine of not more than ten thousand dollars
($10,000), imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for three,
five, or seven years, or by both that fine and imprisonment.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: David Michael Bigeleisen, Catherine Rucker, Mary Vail, Mark Harvis,
Natasha Khamashta, Jeffrey Hayden, Frank Leidman, J. Kevin Allen, Nick Stewart-Oaten,
Ciaran O’Sullivan, and James Brosnahan

STATEMENT OF REASONS

The Problem: Current law allows persons convicted of certain specified crimes to be executed at
the hands of the law. In 2019, Governor Gavin Newsom issued Executive Order N-09-19 to
suspend the death penalty while he is in office. Furthermore, in May 2021, the Committee on
Revision of the Penal Code recommended: “Repealing the death penalty is a critical step towards
creating a fair and equitable justice system for all in California, as the ultimate punishment is
plagued by legal, racial, bureaucratic, financial, geographic, and more problems that have proven
intractable.” (See Committee on the Revision of the Penal Code, Memorandum 2021-07, Capital
Punishment: Updates on Possible Recommendations (May 5, 2021).) Furthermore, although
California voters approved Proposition No. 17 in 1972, which set forth that statutes that were in
effect at the time about the death penalty were subject to “legislative amendment or repeal by
statute, initiative, or referendum.”

The Solution: This Resolution will eliminate State sponsored murder by amending the Penal
Code and the Military and Veterans Code to delete all of their provisions to facilitate the death
penalty.

IMPACT STATEMENT
This resolution may require additional statutory changes.

CURRENT OR PRIOR RELATED LEGISLATION

AB 256 (Kalra, 2021-2022) applies the California Racial justice Act of 2020 (CRJA), to prohibit
the state from seeking or obtaining a conviction or sentence on the basis of race, ethnicity, or
national origin — retroactively. AB 256 amended Penal Code Section 745, effective January 1,
2023. SB 300 (Cortese, 2021-2022), would have repealed the felony-murder special
circumstance requiring punishment by death or imprisonment for life without the possibility of
parole (LWOP) for a person convicted of first degree murder who is not the actual killer and did
not intend to kill. SB 300 died in the Senate. See also Proposition 62 (2016), to abolish the



death penalty (which was not approved); Proposition 66 (2016) to change procedures governing
California state court challenges to capital punishment in California (which was approved); CA
Constitution art I, Section 27 (which states: “All statutes of this State in effect on February 17,
1972, requiring, authorizing, imposing, or relating to the death penalty are in full force and
effect, subject to legislative amendment or repeal by statute, initiative, or referendum. The death
penalty provided for under those statutes shall not be deemed to be, or to constitute the infliction
of cruel or unusual punishments with the meaning of Article 1, Section 6 nor shall such
punishment for such offenses be deemed to contravene any other provision of this constitution.”
Sec. 27 added Nov. 7, 1972, by Prop. No. 17. Initiative measure. See also CCBA Resolution 06-
03-2009 and California Department of Corrections and Rehabilitation, “History of Capital
Punishment in California,” available at: https://www.cdcr.ca.gov/capital-punishment/history/

AUTHOR AND/OR PERMANENT CONTACT:
David Michael Bigeleisen, SBN 68681, david@bigeleisenlaw.com, 415-957-1717

RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen
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