RESOLUTION 09-01-2023

DIGEST

Recorder Services: Eliminating Charges to Government Entities for Copies of Papers or Records
Amends Government Code section 27383 to prohibit the recorder for charging to make copies of
papers or records for the state, counties, municipalities, or other political subdivision thereof.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Government Code section 27383 to prohibit the recorder for charging to
make copies of papers or records for the state, counties, municipalities, or other political
subdivision thereof. This resolution should be approved in principle because it would encourage
state and local agencies to keep proper records including certified copies of filings.

Current law prohibits the recorder for charging a fee for services rendered to the state, counties,

municipalities, or other political subdivision thereof, except for making a copy of a paper or
record. (Govt. Code, § 27383.)

This resolution would amend existing law to also prohibit the recorder for charging a fee for
making a copy of a paper or record for services rendered to the state, counties, municipalities, or
other political subdivision thereof.

This resolution would require the recorder’s office to bear the costs for making copies of papers
or records, which would include paper and toner and postage for mailing the copies. The
removal of charges for requesting copies would also likely increase the number of requests for

copies of papers, which may require additional labor to handle the increased requests.

Despite the increase in costs, this resolution should be approved in principle because it would
encourage state and local agencies to keep proper records including certified copies of filings.

There are no similar pending bills, nor any in the last three years.
Therefore, this resolution should be approved in principle.

RESOLUTION 09-01-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 27383 to read as follows:
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§ 27383
No fee shall be charged by the recorder for services rendered to the State, to any
municipality, county in the State or other political subdivision thereof;-exeeptformakingaecopy

ol a paper or record.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: Under existing law, the recorder’s office is prohibited from charging a fee to any
state, county, or municipal agency, except for making copies. This results in absurd fees being
charged for public entities that wish to obtain a certified or conformed copy of what they have
filed. Moreover, when a public employee chooses to pay out of pocket for certified copies and
seeks reimbursement from their agency, they must prepare a written justification that undergoes
multiple levels of review for approval. Because it can take weeks to get reimbursed, regardless of
how trivial the amount, public entities that record documents are disincentivized from keeping
certified copies of what they have filed.

The Solution: This resolution would ensure that public agencies are not charged for using any of
the services of the recorder’s office, including the pennies that it costs to make a certified copy.
This saves time, reduces costs, and encourages public agencies to keep certified copies of their
filings.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com



RESOLUTION 09-02-2023

DIGEST

Government Code: Law Enforcement Agency Liability

Adds Government Code section 815.2.5 to create rebuttable presumption a discharge of a firearm
resulting in the death of an unarmed person is a violation of Penal Code section 835 and that if a
investigation under Government Code section 12525 fines the death to be unnecessary that
compensation to the decedent’s family is presumed.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
09-06-2018 Disapproved by the Conference

Reasons:

This resolution adds Government Code section 815.2.5 to create rebuttable presumption a
discharge of a firearm resulting in the death of an unarmed person is a violation of Penal Code
section 835 and that if a investigation under Government Code section 12525 fines the death to
be unnecessary that compensation to the decedent’s family is presumed. This resolution should
be disapproved because it creates uncertainty in compensation for family members and precludes
recovery for federal claims against the agency.

Under current law, Government Code 815.2 states, “(a) A public entity is liable for injury
proximately caused by an act or omission of an employee of the public entity within the scope of
his employment if the act or omission would, apart from this section, have given rise to a cause
of action against that employee or his personal representative. (b) Except as otherwise provided
by statute, a public entity is not liable for an injury resulting from an act or omission of an
employee of the public entity where the employee is immune from liability.” A law enforcement
officer is an employee of their respective agency. This liability is separate and apart from
criminal liability for the offending officer under penal code section 835a. Penal Code section 835
provides, “An arrest is made by an actual restraint of the person, or by submission to the custody
of an officer. The person arrested may be subjected to such restraint as is reasonable for his arrest
and detention.” Penal Code section 815.6 provides that, “[w]here a public entity is under a
mandatory duty imposed by an enactment that is designed to protect against the risk of a
particular kind of injury, the public entity is liable for an injury of that kind proximately caused
by its failure to discharge the duty unless the public entity establishes that it exercised reasonable
diligence to discharge the duty.” Government Code section 12525 defines a “deadly weapon,”
and an “unarmed civilian,” and the manner of investigation that follows. The proposed language
would, according to subsection (g), that if a death was unnecessary there would be a rebuttable
presumption that compensation is appropriate.

The proposed language would create a rebuttable presumption that a discharge of a firearm that
results in the death of an unarmed civilian is in violation of Penal Code section 835 and if after a
Government Code section 12525 investigation that the death was unnecessary, the death is
compensable to family members. Family members includes spouse, domestic partner, parents,
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children and dependent relatives specified in section 377.60 of the Code of Civil Procedure. In
addition, the compensation for family members will only be paid upon appropriation for that
purpose by the legislature.

As such, despite the findings and liability of the law enforcement officer, the family members
may not receive compensation. Finally, if the family members elect to receive compensation
under this section, they are precluded from compensation from federal claims for the same
fatality.

This resolution should be disapproved as it creates uncertainty in compensation for family
members of a decedent. For example, the family reaches a resolution and settlement with the
agency that killed a family member, but the legislature does not authorize the payment of the
settlement. The family members are now unable to receive compensation from the agency itself,
is unable to seek compensation from the federal system, and are effectively deprived of being
made whole. Nothing in the proposed language allows a family member to vacate or void the
settlement agreement and continue to seek new damages against the agency. In addition, nothing
requires compensation by the legislature even if the family member wins at trial.

In addition, the language precludes a decedent’s family from seeking compensation for federal
claims of action against the same agency. Generally speaking, the federal government does not
approve or uphold laws that preclude federal claims. It is unlikely that this law will be upheld as
constitutional.

There are no similar bills pending.

This resolution should be disapproved.

RESOLUTION 09-02-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Section 815.2.5 to the Government Code, to read as follows:

§ 815.2.5

(a) This section shall be known, and may be cited as the Unarmed Decedent Law
Enforcement Agency Liability and Family Compensation Act of 2024.

(b) Law enforcement firearm deployment resulting in the death of an unarmed person
shall be compensable for the decedent’s eligible surviving family members in a single claim or
suit against the agency.

(c) Whenever a firearm deployment by an officer of a California state, city, county or city
and county law enforcement agency, or by an officer of a University of California police
department, a California State University police department, a California Community College
police department, or a police department of a school district, or other local or regional law
enforcement or public safety agency., in the course and scope of employment, results in the death
of an unarmed person, the death shall be rebuttably presumed to be a violation of Penal Code 835
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which requires the death to be necessary. If shown by the results of a Government Code 12525
((a) mandated California Department of Justice Department of Justice fatal police shooting
investigation, or other proof that the fatal shooting was unnecessary, the death shall be rebuttably
presumed to be compensable for eligible surving family members by the agency.

(d) For purposes of this section, “cligible surviving family members” shall include a
spouse or domestic partner, parents, children, and dependent relatives specified in Code of Civil
Procedure Sec. 377.60.

(e) A single claim for all eligible claimants may be filed against a California law
enforcement agency under this section with the Department of General Services or the local or
regional or other law enforcement agency itself within 6 months of receiving notice from that
law enforcement agency or other government official of the family member’s death as a result of
a firearm deployment by an officer or officers of the agency.

(f) A compensation claim or lawsuit shall not be filed against any law enforcement
agency individual employee, including a peace officer, under this section. A law enforcement
agency employee shall appear on written notice at any proceeding brought under this section.

(2) If the decedent was not armed with an operational or inoperational firearm, or other
deadly weapon, as defined in Gov. Code 12525 subd. (a)(2), nor otherwise presented an
imminent threat of great bodily injury or death to the life the officer or another person when
fatally shot, the claim against the law enforcement agency shall be approved.

(h) Claims may include damages claims for loss of society, pain and suffering (See
amended Code of Civ. Proc. Sec. 377.34) and claims for other damages including economic loss
recognized by applicable law.

(1) The Department of General services or local or regional government entity shall
negotiate a compensation amount for approved survivors’ compensation claims against a law
enforcement agency. In state law enforcement agency cases, the Controller shall certify the
negotiated compensation amount for the claimant or representative of a minor or dependent adult
claimant. If a negotiated compensation amount cannot be reached, the claim may proceed to state
court as a survivor’s compensation claim under this section. Compensation, whether negotiated
or the result of a judgment against the agency, may be paid in full or on a multi-year schedule as
the claimants or representative may elect and agree.

(1) Eligible surviving family members shall be entitled to reasonable attorney fees for
assistance with preparing, submitting, negotiating, litigating, and securing claims payments.
Attorney fee claims shall be documented with contemporaneously compiled records that show
hourly rate of attorney compensation, and hours expended.

(1) Compensation for a death resulting from a state law enforcement agency firecarm
deployment shall be paid upon an appropriation for that purpose by the Legislature.

(k) If elected, compensation paid under this section shall preclude additional
compensation from federal claims for the same fatality.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter

STATEMENT OF REASONS

The Problem: Unarmed person fatalities are a significant challenge for family survivors because
current law does not lead clearly or efficiently to surviving family members of unarmed decedents



getting compensated for their loss. A.B. 1506, which mandates investigations of all fatal police
shootings of unarmed persons, took effect July 1, 2021.

Further, the focus of A.B. 1506 (now Gov. Code 12525.3) is whether to bring criminal
charges against the officer(s) involved in an unarmed person’s fatality which does not lead to
family compensation no matter how it is decided.

Furthermore, since Gov. Code 12525.3 took effect, a stunning 33 cases of unarmed
fatalities have been opened statewide. These numbers reveal a new look at a deadly problem with
California law enforcement agencies because NONE of the thirty three decedents had a deadly
weapon in hand or anywhere on their bodies. Why are these 33 unarmed people dead? Agency
liability is clearly appropriate. Final Reports have been issued in only three of the 33 cases.

The Solution: A big part of the solution is in this resolution which proposes new state policy in a
statute that makes a law enforcement agency liable for compensating surviving close relatives of
any unarmed person it shoots to death unnecessarily as a matter of statutory law.

This 2023 version of our resolution has abandoned our previous strict liability approach.
Instead, we are now offering an approach that utilizes rebuttable presumptions, an approach which
offers agencies the opportunity to argue whether key elements of a recovery by a decedent’s
survivors have been established. Under this version of our resolution, agencies can argue whether
under all the circumstances the fatality was necessary or unavoidable, and whether compensability
has been established.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.

CURRENT OR PRIOR RELATED LEGISLATION
SB 299 (Leyva) Would enable police fatal shooting survivor claims to be made on the state crime
victim’s fund. The bill failed passage.

AUTHOR AND/OR PERMANENT CONTACT:
Peter Pursley, Esq. 1308 2 Addison Street, Berkeley, CA 94702, P: 916 972-1722,
PeterPursley.Ph.D@gmail.com

RESPONSIBLE FLOOR DELEGATE: Peter Pursley, Esq.



RESOLUTION 09-03-2023

DIGEST

Gubernatorial Appointments: Filling Vacancy of United States Senator

Amends Article V, Section 5 of the California Constitution to require that the Governor fill a
United States Senator vacancy from the same political party as the prior incumbent.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Article V, Section 5 of the California Constitution to require that the
Governor fill a United States Senator vacancy from the same political party as the prior
incumbent. This resolution should be disapproved because elected governors are presumed to
have authority based on the will of the people, and the will of the people should be respected by
allowing the governor to fill a senate vacancy.

The United States Constitution requires that that U.S. Senate be comprised of two Senators from
each state, elected by the people thereof, for six years. The 17" Amendment provides that when
vacancies occur, the legislature of each state may empower the governor to make temporary
appointments until the people fill the vacancy by election. Elections Code section 10720
authorizes the Governor to appoint a senator to fill the vacancy until a general or special election.

This resolution would amend Article V, Section 5 of the California Constitution to add a
requirement that the Governor select a person from a list of at least three nominees submitted by
the political party of the outgoing senator when that senator was elected or appointed. If the
outgoing senator was not a member of any political party, then the Governor would be required
to appoint a person who is not member of a political party. Also, it should be noted that any bill
proposing an amendment to the California Constitution would require a 2/3 majority in both
houses in order to place the proposed constitutional amendment on the ballot.

This resolution should be disapproved because the Governor’s authority to use discretion to fill a
vacancy in the United States Senate should be retained, consistent with the will of the people in
choosing and electing California’s governor. The current system for filling vacant Senate seats
dates back to the ratification of the 17" Amendment in 1913 which provided for direct election
of senators rather than senators being selected by state legislatures. The 17" Amendment gave
states the option of allowing their governors to appoint temporary replacements when necessary.
Only four states have declined to allow their governors to fill vacancies by appointment, but
rather require a special election.

Among the 46 states that allow their governors authority to name replacement senators, 7 limit
the choice to a list of nominees submitted by the previous senator’s party. (Kentucky recently
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joined that group at the urging of Republican Senator Mitch McConnell. Perhaps it is only a
coincidence that Kentucky Governor Andy Beshear is a Democrat.)

California should not join this group that limits a governor’s discretion. Elections have
consequences, including the election of a governor. A duly elected governor should not be
forced to appoint a senator who he, and his constituency, disagrees with in terms of ideology and
political control.

There are no anticipated unintended consequences of the resolution.

This resolution is similar to AB 460 (2019-2020) which would have repealed provisions of law
that allow the Governor to fill a United States Senator vacancy and would have required that the
vacancy be filled by special election. The bill died in committee.

Therefore, this resolution should be disapproved.
RESOLUTION 09-03-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Article V, Section 5 of the California Constitution, to read as follows:

Art. V,§5

(a) Unless the law otherwise provides, the Governor may fill a vacancy in office by
appointment until a successor qualifies.

(b) Whenever there is a vacancy in the office of the Superintendent of Public Instruction,
the Lieutenant Governor, Secretary of State, Controller, Treasurer, or Attorney General, or on the
State Board of Equalization, the Governor shall nominate a person to fill the vacancy who shall
take office upon confirmation by a majority of the membership of the Senate and a majority of
the membership of the Assembly and who shall hold office for the balance of the unexpired term.
In the event the nominee is neither confirmed nor refused confirmation by both the Senate and
the Assembly within 90 days of the submission of the nomination, the nominee shall take office
as if he or she had been confirmed by a majority of the Senate and Assembly; provided, that if
such 90-day period ends during a recess of the Legislature, the period shall be extended until the
sixth day following the day on which the Legislature reconvenes.

(c) When a vacancy occurs in the office of United States senator, the governor shall fill
the vacancy by selecting a person from a list of at least three prospective appointees submitted by
the same political party as the prior incumbent was when elected or appointed to that office. The
appointee shall be, at the time of appointment, and shall have been, for at least six months
immediately prior to the appointment, a member of the same political party as the prior
incumbent. If the prior incumbent was not a member of any political party, the governor shall
appoint a person who is not and has not been, for at least six months immediately prior to the
appointment, a member of any political party.

09-03-2023 Page 2 of 3



(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem: When electing the Governor, voters commonly do not consider how it might
affect the partisan composition of the U.S. Senate. Currently, the Governor has free reign to
select whomever to fill a vacancy for the U.S. Senate, provided such a person is eligible. The
Governor should not be able to capitalize on a Senate vacancy by altering the partisan balance of
it, up to and including changing which party has the majority.

The Solution: This proposal would ensure that when a U.S. Senate vacancy occurs, the
Governor is limited to appointing someone nominated by the political party of the departing
Senator when he or she was elected or appointed. Any appointment to fill a vacancy will not
affect the balance of the Senate.

IMPACT STATEMENT
This resolution may require additional statutory changes.

CURRENT OR PRIOR RELATED LEGISLATION
No known current or recent similar legislation.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin



RESOLUTION 09-04-2023

DIGEST

Legislature: Increasing Size of Legislature

Amends California Constitution, article IV, sections 2 and 6, to set the size of the Legislature at
the state population raised to a fractional exponent of 0.42 and then divided by ten.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to 09-01-2022, which was disapproved.

Reasons:

This resolution amends California Constitution, article IV, sections 2 and 6, to set the size of the
Legislature at the state population raised to a fractional exponent of 0.42 and then divided by ten.
The resolution should be approved in principle because it uses the latest empirical research to
modestly increase the size of the Legislature, bringing California’s constituent ratios into line
with those in other countries and states, which will increase legislator responsiveness to
constituent concerns, and may increase participation in the Legislature by historically
underrepresented groups.

Since 1879, the California Constitution has set the number of Senators at 40 and the number of
Assembly members at 80. This originally provided a constituent ratio of approximately one
Senator for every 21,600 residents, and one Assembly member for every 10,800 residents. After
nearly a century and a half of population growth, that ratio is now approximately one Senator
every 987,500 residents, and one Assembly member for every 493,750 residents. Because the
number of legislators is fixed, the size of those constituency ratios will continue to grow.

This resolution would modestly increase the number of legislators upon enactment, and would
make smaller increases after the completion of each federal census. Specifically, the resolution
would amend the Constitution to provide that the number of legislators is to be determined based
on the state population raised to a fractional exponent of 0.42, and then divided by ten, with the
result then rounded to the nearest multiple of three. Based on the 2020 census figures, that
calculation would yield 52 Senators (for a constituent ratio of 1:754,615) and 104 Assembly
members (for a constituent ratio of 1:377,308), which is in line with the level of proportional
representation in other states.

The right size of a legislature will be one that is big enough to avoid inequity, and small enough
to avoid inefficiency. As James Madison put it: “the representatives must be raised to a certain
number, in order to guard against the cabals of a few; and that, however large it may be, they
must be limited to a certain number, in order to guard against the confusion of a multitude.”
(Alexander Hamilton et al., The Federalist Papers (Oxford: Oxford University Press, 2008), 53.)

The size of the California Legislature should be increased. In addition to arguably making
individual legislators more responsive to their constituents, increased size of legislatures is



correlated with increased representation of African Americans within those legislatures. (See
Geoff Allen & Heather Stoll, Representation as a Numbers Game: The Link between Legislative
Size and the Representation of Minorities and Women (draft paper, available at
http://www.scpi.politicaldata.org/SCPIVIII/Stoll8.pdf).) There is some evidence, however, that
increased legislature size is correlated with negative impacts on entrepreneurship and
bipartisanship, and may increase overall government spending. One study showed that an
increase in the size of a legislature is correlated with increases in the overall cost of starting a
new business and the degree of regulation faced by new businesses. Another study found that
increasing the size of a legislature increased partisanship and decreased the co-sponsorship of
bills by representatives from different parties. (Kirkland, J. H. (2014) Chamber Size Effects on
the Collaborative Structure of Legislatures, Legislative Studies Quarterly, 39(2), 169-198.)
There is mixed evidence on whether an increase in legislature size causes an increase in overall
government spending. (Compare Weingast, et al., The Political Economy of Benefits and Costs:
A Neoclassical Approach to Distributive Politics, Journal of Political Economy 89, no. 4 (1981)
[theory of increased spending]; Reza Baqir, Districting and Government Overspending, (2002)
[empirical support for increased spending theory]; John Charles Bradbury and E. Frank
Stephenson, Local Government Structure and Public Expenditures, Public Choice 115, no. 1/2
(2003) (same); with Lynn MacDonald, The Impact of Government Structure on Local Public
Expenditures, ibid.136, no. 3/4 (2008) [finding no correlation after controlling for other
variables]; William B. Hankins, Government Spending, Shocks, and the Role of Legislature Size:
Evidence from the American States, Social Science Quarterly (2015) [same].) It is not clear that
any of these negative effects would follow from the rather small increase in size proposed by the
resolution.

On balance, the benefits of increasing the size of the Legislature appear to outweigh the potential
downsides, particularly given how small California’s Legislature is currently: The California
Assembly has the largest population per representative of any state legislative lower house in the
country. The question is the appropriate amount and manner by which to increase its size.

Maintaining the constituent ratios in place in 1879 would clearly be unworkable, as it would
result in 1,829 Senators and 3,657 Assembly members. The use of the cube root—equivalent to
a fractional exponent of 1/3—is common in literature describing the relative size of legislatures.
The “cube-root law,” as it has come to be called, first appeared in a 1972 article that evaluated
the size of legislatures as a function of population across a sample of 120 countries. (Rein
Taagepera, The Size of National Assemblies, 1 Soc. Sci. Research 385 (1972)). The author
proposed an equation, as the “best fit” of the empirical data, that legislative size was most often
the cube root of double the “politically active population” (for which registered voters is the
closest approximation in California’s system). California has 22,038,154 registered voters; the
cube root of double that number would round up to 354, or 118 Senators and 236 Assembly
Members—close to the number proposed by Resolution 09-01-2022, which would have used the
cube root of the total population of California, resulting in a 342-member Legislature.

Subsequent analysis has shown that the empirical data fit better with a slightly more complex
calculation, where the size of a legislature is based on a number equivalent to the total
population, raised to a fractional exponent of 0.45 +/- 0.03, and then divided by 10. (See Giorgio
Margaritondo, Size of National Assemblies: The Classic Derivation of the Cube-Root Law is
Conceptually Flawed, Front. Phys. (2021).) The resolution follows this analysis, adopting the



lower end of Margaritondo’s equation, using an exponent of 0.42, and would result in a 156-
member Legislature, up from 120 members, currently.

One downside of using any equation based on a fractional exponent is that the average
constituency size will continue to rise over time. The only way to avoid that, however, is to set
the level at a new, fixed ratio based on total population, which might eventually lead to a
Legislature that was too large to be functional. Both exponential and ratio-based approaches
would require adding new districts after each census, which, by extension, will require
adjustments to the contours of the surrounding districts. The only way to avoid the expense and
delay of these readjustments every ten years would be to provide instead for a one-time increase
in the size of the Legislature, but such an approach would eventually require further “one-time”
increases in order to maintain manageable constituent ratios. Thus, the fractional exponent
approach appears to be the best of several flawed options.

The fractional exponent measurements are reflective, rather than normative. That is, they
provide answers to the question of whether California is in line with levels of representation in
other states and countries—it is currently an extreme outlier on the low end—but they do not
specify the “right” level of representation for California (or any other state). Taagepera’s efforts
to justify the equation as a norm based on informational and political considerations has been
refuted (see Margaritondo, supra), and thus far only one country, Estonia, has applied a
fractional exponent approach to determine the size of its legislature. However, these equations
provide a reasonable starting point when considering legislature size.

The resolution should be approved in principle because it represents a workable solution for
increasing the size of Legislature, which would increase responsiveness and minority
representation, without increasing it it so much that it leads to more red tape or increased
partisanship. The initial increase would be modest—from 120 to 156—and would increase
slowly over time. However, the resolution should be amended to specify that California’s
population is to be determined by the decennial census. It should also be amended to clarify the
order of operations. As currently drafted, the resolution sets the size of the Legislature as “one-
tenth (1/10) the population of California raised to the power of 0.42.” If these operations were
performed sequentially in the order they are listed (i.e. first taking a tenth of the population, and
then raising the resulting number to the fractional exponent), the result would be a 587-member
Legislature, rather than the intended 156 members. Although middle school students steeped in
the lore of “Please Excuse My Dear Aunt Sally” may remember that the exponent should be
applied before multiplying by the fraction, regardless of the order in which they appear, it might
be a mistake to assume that California legislators will necessarily share this knowledge. Thus,
the resolution should probably be amended to list the two mathematical operations in the order in
which they should be performed. If the resolution is approved, any bill would require a 2/3
majority in both houses, in order to place the proposed constitutional amendment on the ballot.

There are no similar pending bills, nor any in the last three years.
This resolution should be approve in principle.

RESOLUTION 09-04-2023
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TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Article IV, Sections 2 and 6, of the California Constitution:

§2

() (1) Fhe-Senate-has-a-membership-of40 Senators shall be elected for 4-year terms, 20
half of them to begin every 2 years.

(2) Fhe-Assembly-has-a-membership-of80 Assembly members shall be elected for 2-year
terms.

(3) The terms of a Senator or a Member of the Assembly shall commence on the first
Monday in December next following her or his election.

(4) During her or his lifetime a person may serve no more than 12 years in the Senate, the
Assembly, or both, in any combination of terms. This subdivision shall apply only to those
Members of the Senate or the Assembly who are first elected to the Legislature after the effective
date of this subdivision and who have not previously served in the Senate or Assembly. Members
of the Senate or Assembly who were elected before the effective date of this subdivision may
serve only the number of terms allowed at the time of the last election before the effective date of
this subdivision.

(5) The total members of the Legislature shall be one-tenth (1/10) the population of
California raised to the power of 0.42, rounded to the nearest whole number divisible by three
(3). Two-thirds (2/3) of that number shall constitute the number of Assembly members, and one-
third (1/3) shall constitute the number of Senators. This provision shall take effect starting with
the 2032 elections.

(b) Election of members of the Assembly shall be on the first Tuesday after the first
Monday in November of even-numbered years unless otherwise prescribed by the Legislature.
Senators shall be elected at the same time and places as members of the Assembly.

(c) A person is ineligible to be a member of the Legislature unless the person is an elector
and has been a resident of the legislative district for one year, and a citizen of the United States
and a resident of California for 3 years, immediately preceding the election, and service of the
full term of office to which the person is seeking to be elected would not exceed the maximum
years of service permitted by subdivision (a) of this section.

(d) When a vacancy occurs in the Legislature the Governor immediately shall call an
election to fill the vacancy.

§ 6
For the purpose of choosing members of the Legislature, the State shall be divided into 40

Senatorial-and-80-Assembly-districtsto-be-ealled Senatorial and Assembly Districts. Each

Senatorial district shall choose one Senator and each Assembly district shall choose one member
of the Assembly.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: San Diego County Bar Association
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STATEMENT OF REASONS

The Problem: The California Constitution currently fixes the number of state senators at 40 and
assembly members at 80. That number of representatives has remained static since the California
Constitution of 1879 when California’s population was around 864,000 people for ratios of
around 1:21,600 for senators and 1:10,800 for assembly members. (Cal. Const., art. IV, § 5
(1879); 1880 Census, vol. 1, table Ia, p. 3.) Since then, California’s population has increased 45-
fold to around 39,500,000 in 2020 for representation ratios of around 1:987,500 for senators and
1:493,750 for assembly members. As a result, Californians are now some of the least represented
citizens in the country as compared to similarly sized states. (See
https://www.ncsl.org/research/about-state-legislatures/number-of-legislators-and-length-of-
terms.aspx [New York, 213 representatives; Florida, 160 representatives; Texas, 181
representatives].) Numerous smaller states have better levels of representation as compared to
California. (Id. [Alabama, 140 representatives; Connecticut, 187 representatives; Georgia, 236
representatives; Vermont, 180 representatives].) As a result, Californian’s have less power to
influence their state representatives, and legislators do not need to be as responsive to their
constituents..

The Solution: This resolution would create a formula for the expansion or contraction of the size
of the Senate and Assembly so it reflects California’s population. This resolution proposes that
the size of the Legislature be calculated by taking the whole population, as determined by the
federal decennial census, raising it to the power of 0.42, dividing it by 10, and rounding it to the
nearest whole number divisible by three with 2/3 allocation to the Assembly and 1/3 allocation to
the Senate. If implemented right now, it would increase the legislator total to 156 (up from 120),
with 104 members of the Assembly (up from 80), and 52 members of the Senate (up from 40).
This would allow for a consistent level of representation among California’s population, adjusted
every 10 years, and in turn make legislators more responsive to their constituents. This would
also potentially increase the pool of candidates since costs to mount campaigns would be more
affordable with smaller electoral bases.

IMPACT STATEMENT

This resolution may require additional statutory changes. As the number of Senate and Assembly
Districts increase or decrease, redistricting would need to occur and elections held to fill any
newly created seats.

CURRENT OR PRIOR RELATED LEGISLATION
No known current or recent similar legislation.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 09-05-2023

DIGEST

Endangered Species: Expand the Definition of “Endangered Species”

Amends Fish and Game Code section 2062 to expand the definition of “endangered species” to
include additional species and subspecies.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Fish and Game Code section 2062 to expand the definition of
“endangered species” to include additional species and subspecies. This resolution seeks to
incorporate a distinction already made in Fish and Game Code section 45 (definition of “fish”
includes the language proposed) to define species protected by this section, and therefore should
be approved in principle.

California’s Endangered Species Act (Fish & Game Code, §§ 2050, ef seq.) directs the Fish and
Game Commission to “establish a list of endangered species and a list of threatened species.”
(Fish & G. Code, § 2070.) Section 45 defines “fish” as, “a wild fish, mollusk, crustacean,
invertebrate, amphibian, or part, spawn, or ovum of any of those animals.” The law revision
commission comments to section 45 note that, “reference to a ‘part’ of an animal in this section
is superfluous [and is] retained solely for clarity, and is not intended to affect the meaning of any
other provision of this code that includes or omits a reference to a ‘part’ of an animal. 44
Cal.L.Rev.Comm. Reports 113 (2015). The proponent is not suggesting a change to the existing
language; the proponent is proposing to apply the existing superfluous language to an additional
code section without modification.

The Court in Almond Alliance of California v. Fish & Game Comm'n, (2022) 79 Cal. App. 5th
337 at 12-13, clarified that the definition of “fish” set forth in section 45 is not limited to aquatic
species: “Although the term fish is colloquially and commonly understood to refer to aquatic
species, the term of art employed by the Legislature in the definition of fish in section 45 is not
so limited.” In Al/mond Alliance, the issue was whether four species of bumble bees could be
listed as endangered species. The Court found that Section 45 authorized the Fish and Game
Commission to list an invertebrate as an endangered or threatened species: “We acknowledge the
scope of the definition is ambiguous but also recognize we are not interpreting the definition on a
blank slate. The legislative history supports the liberal interpretation of the Act (the lens through
which we are required to construe the Act) that the Commission may list any invertebrate as an
endangered or threatened species.” Id. at 13.

This resolution would codify Almond Alliance to clarify that endangered species eligible for

protection can include a broader range of creatures than those listed under Section 2062. This
language allows for invertebrates to be included as an identified protected species. The
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resolution’s proposed language comes directly from the language currently used in Section 45,
which was approved in Almond Alliance. For this reason, the resolution should be approved in
principle.

There are no similar bills pending.

This resolution should be approve in principle.
RESOLUTION 09-05-2023

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Fish and Game Code section 2062, to read as follows:

§ 2062

“Endangered species” means a native species or subspecies of a bird, mammal, wild fish,
amphibian, reptile, mollusk, crustacean, invertebrate, or part, spawn, or ovum of any of those
animals, or plant which is in serious danger of becoming extinct throughout all, or a significant
portion, of its range due to one or more causes, including loss of habitat, change in habitat,
overexploitation, predation, competition, or disease. Any species determined by the commission
as “endangered” on or before January 1, 1985, is an “endangered species.”

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: In “Almond Alliance of California et al, v. Fish and Game Commission et al.,”
294 Cal.Rptr.3d 603 (May 31, 2022), the 3rd District Court of Appeal held: 1) the Fish and
Game Code’s general definition of “fish” authorized the Commission to list invertebrates as
endangered or threatened species, and 2) the term “fish” was not limited to aquatic species, but,
rather, included terrestrial invertebrates.

The Solution: Although the 3™ District Court of Appeal holding is controlling, this Resolution
would insert the Fish and Game Code Section 45 definition for “fish” into Section 2062’s list of
“endangered species” to codify how qualifying bee species may be protected.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
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Catherine Rucker, catherinerucker@me.com, cell: 415-246-6647

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 09-06-2023

DIGEST

Government Contracts: Contract Terms as Public Policy

Adds Civil Code section 2785.1 to find it is against public policy for certain government
agencies or entities to have a liability clause against foster family agency or their agents.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution adds Civil Code section 2785.1 to find it is against public policy for certain
government agencies or entities to have a liability clause against a foster family agency or their
agents. This resolution should be approve in principle as foster family agencies are unable to
obtain sufficient insurance or financially indemnify government agencies for certain harms
suffered by a child placed in foster care, foster care home or foster parent, this burden is
preventing foster family agencies from providing a critical service needed to support children.

Under current law, the State Department of Health and Human Services, Department of Social
Services and Community Care Licensing, and the various local government agencies contract
with and rely upon private nonprofit foster family agencies to assist in finding, obtaining, and
supporting foster families and children in the foster system. Each agency is able to write its own
contract with the private nonprofit foster family. Many County Departments of Child and Family
Services are requiring foster family agencies to indemnify the county for any passive or active
neglect or willful misconduct by the County in the injury of a child within the system.

The proposed resolution would add Civil Code section 2785.1 to limit the ability of certain
government agencies from requiring a foster care agency from indemnifying the government for
certain injuries suffered by a child in the care of the foster care agency, its agents, foster care
family, or resource parent. The goal of the resolution is to properly apportion liability for harms
suffered by a child, instead of the foster agency being forced to shoulder the whole cost.
Furthermore, foster family agencies are struggling to get sufficient insurance due to increased
liability imposed by the agreements with the County Department of Child and Family Services.

This resolution should be approve in principal as it properly distributed liability and financial
burdens between the parties involved in the foster care system — the State, the County, the foster
care agency, and the foster family. All actors are needed to make the current system work and
placing the majority of the burden on one actor is inappropriate and will cause the system to
crumble upon itself. This resolution would make it against public policy and therefor void for a
state or county agency to require its contracted foster family agencies to indemnify the state or
county for death or certain injuries suffered by a child placed within the foster system. The state
or county agency is still able to defend itself in court and can still raise defenses that may shift
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the burden or liability to the foster family agency, but they would no longer be able to seek
explicit indemnification in the contract between the state/county and the foster family agency.

There are no anticipated unintended consequences of the resolution. It is unclear what would
happen with current contracts between the state/county and the foster family agency and if a new
contract would be needed between the parties.

There are no similar pending bills.

Therefore, this resolution should be approve in principle.
RESOLUTION 09-06-2023

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add section 2785.1 of the Civil Code, to read as follows:

§2785.1

Except as provided in section 1431.2 of the Civil Code, a provision, clause, covenant,
understanding or agreement between a government or public entity, or its employees or
representatives, and a foster family agency, or its employees or representatives, which purports a
foster family agency, or its employees, representatives or insurers to indemnify or hold harmless
a government or public entity, or its employees, agents, contractors or representatives, against
liability for costs, fees or damages for death or injury to person, injury to property, or any other
loss, damage or expense regarding or arising out of a child placed in foster care or in a foster care
home or with a foster or resource parent, is against public policy, void and unenforceable,
irrespective of whether the alleged liability or loss of the government or public entity, or its
employees or representatives, is primary, active, negligent, willful, passive or secondary.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: The State Department of Health and Human Services, Department of Social
Services and Community Care Licensing, and the different County Departments of Child and
Family Services throughout the state, rely on private nonprofit foster family agencies to assist in
procuring, training and supervising needed foster/resource parents for the state-mandated foster
care system. In this system, the County DCFS retains ultimate authority regarding the placement,
welfare, removal of the foster child, most of whom enter the system with many problematic
issues and needs. It also determines the amount a resource parent may receive in reimbursement
for the cost of rearing and needs of the child. Recently many County DCFS have begun to
adhesively exact a “play to pay” requirement on FFAs. As a condition for the FFA to participate
and receive foster child placement from the County, the FFA must agree to indemnify and hold



harmless the County for any passive or active neglect or even willful misconduct by the County
in the event a lawsuit is brought by a foster child for injury or death while in a foster care home.
The Counties are also requiring a certificate of insurance under the FFA’s insurance policy,
meaning that in the event of suit, it is the FFA and its insurer who must provide the DCFS a
defense and indemnity—even if the County was actively negligent or committed willful
misconduct, or has been found poorly staffed or its customs and procedures are deficient,
endangering foster care in the County. Yet, in order to do business as an FFA, FFAs are without
power other than to accede to the County’s demand, absorbing both any liability fairly
attributable to it, along with the County and its workers. This increases and makes unfair the
additional burdens and costs of rendering needed FFA services. Wrongful actions and decisions
of the DCFS and foster parents—over which an FFA has little control—become shifted to the
FFA. This makes it increasingly difficult for the FFA to procure affordable insurance with an
insurer willing to underwrite not only the risk of the FFA insured, but the County and its
employees. What’s more, the liability-shifting indemnity provision has the effect of dis-
incentiving the County from responsibly and carefully carrying out its functions knowing it
won’t be held financially accountable. This undermines a motive to strive to fulfil the duties and
responsibilities it owes to vulnerable children in its custody.

The Solution: The resolution would prevent the County from shifting liability for its conduct to
others, by barring County entities from imposing as a condition of any arrangement with a foster
family agency—which endeavors to provide needed foster family agency services for the
County—an indemnity proviso requiring the FFA indemnify, defend and insure the County in
the event the County is sued in connection with a FFA-related foster child placement. The
resolution would restore the wisdom and fairness that each entity or person should be and is
responsible for its own acts and omissions.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
No known prior similar legislation or CCBA resolutions.

AUTHOR AND/OR PERMANENT CONTACT:

Joel Bruce Douglas, Bonne, Bridges, Mueller, O’Keefe & Nichols, Professional Corporation,
355 S. Grand Ave., Suite 1750, Los Angeles 90071, phone: (213) 607-5834, email:
jdouglas@bonnebridges.com

RESPONSIBLE FLOOR DELEGATE: Joel Douglas



RESOLUTION 09-07-2023

DIGEST

Government Contracts: Indemnity Clause Restriction

Amends Health and Safety Code section 1502 to explicitly state that an employer-employee
relationship does not exist between a foster family and the foster family agency.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Health and Safety Code section 1502 to explicitly state an employer-
employee relationship does not exist between a foster family and the foster family agency. This
resolution should be approved because it further delineates and distinguishes the different roles
assumed by the foster family agency and the foster family.

Under current law, there are multiple players involved in the foster care system. The
state/county, the foster family agency, the foster family, the court, the child, the child’s
biological parents, and their respective attorneys. Each party has a role to play in this process. If
the child is injured while in the care of the foster family, it is possible for the biological parent to
sue on behalf of their child for the injuries suffered. The parent will likely sue the county, the
foster family agency, and the foster family. Each of these parties have different obligations and
responsibilities to the child. As such, depending on the tort, the duty by the defendant to the child
may change. Each defendant would be required to defend themselves. Depending on the suit, the
defendants may be jointly or severally liable. Furthermore, depending on the suit, the
state/county may be immune to prosecution.

The proposed resolution would amend Health and Safety Code section 1502, to explicitly state
that there is no employer-employee, master-servant, or principal-agent relationship between a
foster family agency or the foster family. Under Health and Safety Code sections 1506 to 1506.9,
the foster family agency provides a number of services and training opportunities to the foster
family. This may give the improper image of an employer-employee relationship that does not
exist.

This resolution should be approved as the proposed language properly delineates and defines the
actual relationship between a foster family agency and a foster family. This explicit definition
will help all litigants name the proper parties and their respective roles in litigation. It will help
define agency roles between the various actors. Finally, this language will make explicit what is
the de facto reality of the relationship between the foster family agency and foster family.

There are no similar pending bills.

Therefore, this resolution should be approved.
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RESOLUTION 09-07-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 1502 of the Health and Safety Code, to read as follows:

§ 1502
As used in this chapter:

(a) “Community care facility” means any facility, place, or building that is maintained
and operated to provide nonmedical residential care, day treatment, adult daycare, or foster
family agency services for children, adults, or children and adults, including, but not limited to,
the physically handicapped, mentally impaired, incompetent persons, and abused or neglected
children, and includes the following:

(1) “Residential facility” means any family home, group care facility, or similar facility
determined by the department, for 24-hour nonmedical care of persons in need of personal
services, supervision, or assistance essential for sustaining the activities of daily living or for the
protection of the individual.

(2) “Adult day program” means any community-based facility or program that provides
care to persons 18 years of age or older in need of personal services, supervision, or assistance
essential for sustaining the activities of daily living or for the protection of these individuals on
less than a 24-hour basis.

(3) “Therapeutic day services facility” means any facility that provides nonmedical care,
counseling, educational or vocational support, or social rehabilitation services on less than a 24-
hour basis to persons under 18 years of age who would otherwise be placed in foster care or who
are returning to families from foster care. Program standards for these facilities shall be
developed by the department, pursuant to Section 1530, in consultation with therapeutic day
services and foster care providers.

(4) “Foster family agency” means any public agency or private organization, organized
and operated on a nonprofit basis, engaged in any of the following:

(A) Recruiting, certifying, approving, and training of, and providing professional support
to, foster parents and resource families.

(B) Coordinating with county placing agencies to find homes for foster children in need
of care.

(C) Providing services and supports to licensed or certified foster parents, county-
approved resource families, and children to the extent authorized by state and federal law.

(D) Notwithstanding the role and authority of a foster family agency, in assuming or
performing the aforesaid role and functions, including those described in sections 1506 through
1506.9, and related regulations, no employer-employee, principal-agent or master-servant
relationship is created between the foster family agency, or its employees and staff, and the
foster family home, or foster parents and resource families, which are considered providers of
independent foster care services to the child placed with them.

(5) “Foster family home” means any residential facility providing 24-hour care for six or
fewer foster children that is owned, leased, or rented and is the residence of the foster parent or
parents, including their family, in whose care the foster children have been placed. The
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placement may be by a public or private child placement agency or by a court order, or by
voluntary placement by a parent, parents, or guardian. It also means a foster family home
described in Section 1505.2.

(6) “Small family home” means any residential facility, in the licensee’s family
residence, that provides 24-hour care for six or fewer foster children who have mental disorders
or developmental or physical disabilities and who require special care and supervision as a result
of their disabilities. A small family home may accept children with special health care needs,
pursuant to subdivision (a) of Section 17710 of the Welfare and Institutions Code. In addition to
placing children with special health care needs, the department may approve placement of
children without special health care needs, up to the licensed capacity.

(7) “Social rehabilitation facility” means any residential facility that provides social
rehabilitation services for no longer than 18 months in a group setting to adults recovering from
mental illness who temporarily need assistance, guidance, or counseling. Program components
shall be subject to program standards pursuant to Article 1 (commencing with Section 5670) of
Chapter 2.5 of Part 2 of Division 5 of the Welfare and Institutions Code.

(8) (A) “Community treatment facility” means any residential facility that provides
mental health treatment services to children in a group setting and that has the capacity to
provide secure containment. Program components shall be subject to program standards
developed and enforced by the State Department of Health Care Services pursuant to Section
4094 of the Welfare and Institutions Code.

(B) This section does not prohibit or discourage placement of persons who have mental
or physical disabilities into any category of community care facility that meets the needs of the
individual placed, if the placement is consistent with the licensing regulations of the department.

(9) (A) “Full-service adoption agency” means any licensed entity engaged in the business
of providing adoption services, that does all of the following:

(1) Assumes care, custody, and control of a child through relinquishment of the child to
the agency or involuntary termination of parental rights to the child.

(i1) Assesses the birth parents, prospective adoptive parents, or child.

(i11) Places children for adoption.

(iv) Supervises adoptive placements.

(B) Private full-service adoption agencies shall be organized and operated on a nonprofit
basis. As a condition of licensure to provide intercountry adoption services, a full-service
adoption agency shall be accredited and in good standing according to Part 96 (commencing with
Section 96.1) of Title 22 of the Code of Federal Regulations, or supervised by an accredited
primary provider, or acting as an exempted provider, in compliance with Subpart F (commencing
with Section 96.29) of Part 96 of Title 22 of the Code of Federal Regulations.

(10) (A) “Noncustodial adoption agency” means any licensed entity engaged in the
business of providing adoption services, that does all of the following:

(1) Assesses the prospective adoptive parents.

(i1) Cooperatively matches children freed for adoption, who are under the care, custody,
and control of a licensed adoption agency, for adoption, with assessed and approved adoptive
applicants.

(ii1) Cooperatively supervises adoption placements with a full-service adoptive agency,
but does not disrupt a placement or remove a child from a placement.

(B) Private noncustodial adoption agencies shall be organized and operated on a
nonprofit basis. As a condition of licensure to provide intercountry adoption services, a
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noncustodial adoption agency shall be accredited and in good standing according to Part 96
(commencing with Section 96.1) of Title 22 of the Code of Federal Regulations, or supervised by
an accredited primary provider, or acting as an exempted provider, in compliance with Subpart F
(commencing with Section 96.29) of Part 96 of Title 22 of the Code of Federal Regulations.

(11) “Transitional shelter care facility” means any group care facility that provides for
24-hour nonmedical care of persons in need of personal services, supervision, or assistance
essential for sustaining the activities of daily living or for the protection of the individual.
Program components shall be subject to program standards developed by the State Department
of Social Services pursuant to Section 1502.3.

(12) “Transitional housing placement provider” means an organization licensed by the
department pursuant to Section 1559.110 to provide transitional housing to foster children who
are at least 16 years of age to promote their transition to adulthood. A transitional housing
placement provider shall be privately operated and organized on a nonprofit basis.

(13) “Group home” means a residential facility that provides 24-hour care and
supervision to children, delivered at least in part by staff employed by the licensee in a structured
environment. The care and supervision provided by a group home shall be nonmedical, except as
otherwise permitted by law.

(14) “Youth homelessness prevention center” means a group home licensed by the
department to operate a program pursuant to Section 1502.35 to provide voluntary, short-term,
shelter and personal services to homeless youth, youth who are at risk of homelessness, youth
who are exhibiting status offender behavior, or runaway youth, as defined in paragraph (2) of
subdivision (a) of Section 1502.35.

(15) “Enhanced behavioral supports home” means a facility certified by the State
Department of Developmental Services pursuant to Article 3.6 (commencing with Section
4684.80) of Chapter 6 of Division 4.5 of the Welfare and Institutions Code, and licensed by the
State Department of Social Services as an adult residential facility or a group home that provides
24-hour nonmedical care to individuals with developmental disabilities who require enhanced
behavioral supports, staffing, and supervision in a homelike setting. An enhanced behavioral
supports home shall have a maximum capacity of four consumers, shall conform to Section
441.530(a)(1) of Title 42 of the Code of Federal Regulations, and shall be eligible for federal
Medicaid home- and community-based services funding.

(16) “Community crisis home” means a facility certified by the State Department of
Developmental Services pursuant to Article 8 (commencing with Section 4698) of Chapter 6 of
Division 4.5 of the Welfare and Institutions Code, and licensed by the State Department of
Social Services pursuant to Article 9.7 (commencing with Section 1567.80), as an adult
residential facility, providing 24-hour nonmedical care to individuals with developmental
disabilities receiving regional center service, in need of crisis intervention services, and who
would otherwise be at risk of admission to the acute crisis center at Fairview Developmental
Center, an acute general hospital, acute psychiatric hospital, an institution for mental disease, as
described in Part 5 (commencing with Section 5900) of Division 5 of the Welfare and
Institutions Code, or an out-of-state placement. A community crisis home shall have a maximum
capacity of eight consumers, as defined in subdivision (a) of Section 1567.80, shall conform to
Section 441.530(a)(1) of Title 42 of the Code of Federal Regulations, and shall be eligible for
federal Medicaid home- and community-based services funding.

(17) “Crisis nursery” means a facility licensed by the department to operate a program
pursuant to Section 1516 to provide short-term care and supervision for children under six years
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of age who are voluntarily placed for temporary care by a parent or legal guardian due to a
family crisis or stressful situation.

(18) “Short-term residential therapeutic program” means a residential facility operated by
a public agency or private organization and licensed by the department pursuant to Section
1562.01 that provides an integrated program of specialized and intensive care and supervision,
services and supports, treatment, and short-term, 24-hour care and supervision to children that is
trauma-informed, as defined in standards and regulations adopted by the department. The care
and supervision provided by a short-term residential therapeutic program shall be nonmedical,
except as otherwise permitted by law. Private short-term residential therapeutic programs shall
be organized and operated on a nonprofit basis. A short-term residential therapeutic program
may be operated as a children’s crisis residential program.

(19) “Private alternative boarding school” means a group home licensed by the
department to operate a program pursuant to Section 1502.2 to provide youth with 24-hour
residential care and supervision, that, in addition to providing educational services to youth,
provides, or holds itself out as providing, behavioral-based services to youth with social,
emotional, or behavioral issues. The care and supervision provided by a private alternative
boarding school shall be nonmedical, except as otherwise permitted by law.

(20) “Private alternative outdoor program” means a group home licensed by the
department to operate a program pursuant to Section 1502.21 to provide youth with 24-hour
residential care and supervision, that provides, or holds itself out as providing, behavioral-based
services in an outdoor living setting to youth with social, emotional, or behavioral issues. The
care and supervision provided by a private alternative outdoor program shall be nonmedical,
except as otherwise permitted by law.

(21) “Children’s crisis residential program” means a facility licensed by the department
as a short-term residential therapeutic program pursuant to Section 1562.02 and approved by the
State Department of Health Care Services, or a county mental health plan to which the State
Department of Health Care Services has delegated approval authority, to operate a children’s
crisis residential mental health program with approval pursuant to Section 11462.011 of the
Welfare and Institutions Code, to serve children experiencing mental health crises as an
alternative to psychiatric hospitalization.

(22) “Group home for children with special health care needs” means a group home
certified by the State Department of Developmental Services pursuant to Article 3.5
(commencing with Section 4684.50) of Chapter 6 of Division 4.5 of the Welfare and Institutions
Code and licensed by the State Department of Social Services pursuant to Article 9 (commencing
with Section 1567.50) of this code that provides 24-hour health care and intensive support
services in a homelike setting. A group home for children with special health care needs shall
have a maximum capacity of five children with developmental disabilities, as defined in
subdivision (a) of Section 4512 of the Welfare and Institutions Code.

(b) “Department” or “‘state department” means the State Department of Social Services.

(c) “Director” means the Director of Social Services.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS



The Problem: The State Department of Health and Human Services, Department of Social
Services and Community Care Licensing, and the different County Departments of Child and
Family Services throughout the state, rely on private nonprofit foster family agencies (FFA) to
assist in procuring, training and supervising needed foster/resource parents for the state-
mandated foster care system. In this system, the County DCFS retains ultimate authority
regarding the placement, welfare, removal of the foster child, most of whom enter the system
with many problematic issues and needs. It also determines the amount a resource parent may
receive in reimbursement for the cost of rearing and needs of the child. Foster or resource parents
for the placed child are responsible for complying with certain rules and regulations applicable to
foster care, and their homes and the foster children are monitored (or policed) by DCFS
professionals and the FFA agency workers to provide periodic and general oversight and support.
Yet, the foster or resource parent retains discretion, within the rules, concerning the details of
how they provide for and attend to the day-to-day needs and circumstances of the foster child
placed with them. In the event of injury or death to a child in foster care, frequently the foster
parent, the FFA and DCFS are all sued. While all three usually have collateral sources of
coverage (foster families are covered through the California DSS’s Foster Family Home
Insurance Fund (FHF)), nevertheless it is sometimes argued once suit is brought that the FFS is
the employer or principal of the foster parent, even though by all accounts the foster parent is an
independent provider and the FFA has no right of control over the specific daily decision-making
of the resource parent, other than to enforce known breaches of safety or observed
noncompliance with foster care regulations. The same is true when the DCFS supervises the
home and checks on the child. Despite the functions of a FFA, and for that matter the DCFS
which is the entity possessing ultimate authority and say over the placement, an principal-agent,
employer-employee situation simply does not exist between either the County or the FFA and the
foster and resource parent, who assumes the daily care of and supervision of the child within the
confines of the foster home. Nevertheless, claims of agency not infrequently pervade the
litigation, in an effort to vicariously impute alleged acts or wrongdoing by the foster parents onto
the FFA.

The Solution: The resolution would eliminate this commonplace but unwarranted issue by
making clear that the relationship between a FFA and foster or resource parents is not one of
employer-employee, principal-agent or master-servant.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
No known prior similar legislation or CCBA resolutions.

AUTHOR AND/OR PERMANENT CONTACT:

Joel Bruce Douglas, Bonne, Bridges, Mueller, O’Keefe & Nichols, Professional Corporation,
355 S. Grand Ave., Suite 1750, Los Angeles 90071, phone: (213) 607-5834, email:
jdouglas@bonnebridges.com

RESPONSIBLE FLOOR DELEGATE: Joel Douglas



RESOLUTION 09-08-2023

DIGEST
Insurance: Universal Health Care
Adds Title 23 to the Government Code to add universal health care to all California residents.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution adds Title 23 to the Government Code to add universal health care to all
California residents. This resolution should be approve in principle because universal health care

for all Californians would increase access to medical care, reduce costs, and improve the health
of all.

Under current law, health insurance and care is governed by the Knox-Keene Health Care
Service Plan Act of 1975 and an additional mixture of rules and regulations, both federal and
state. Individuals may be on private health care insurance, self-insured, state provided insurance,
or federal insurance. Each insurance plan provides different levels of care, coverage, access to
mediation, and expense. This creates a system in which individuals who may be in a similar
health care situation receive dramatically different results depending on the quality of their
insurance.

The proposed resolution would add Title 23 to the Government Code to update and create a
uniform law related to health care. The current mixture of laws controlling health care would
become obsolete.

This resolution should be approve in principle. It should be approved as the proposed resolution
allows for universal healthcare that offers coverage to everybody and leaves no one uninsured.
Further, the proposed language allows for a progressively finance system where we pay for what
we can afford. The minimum standard for benefits under the Affordable Care Act would be
improved. The costs for care (on average) would be reduced and focuses on greater financial
efficiency and effectiveness. The resolution would reduce some of the bureaucracy and profit-
taking of multiple private insurance companies. A universal system would simplify and remove
confusion for the insured about what is and is not covered as multiple
agencies/firms/providers/insurers would be removed. The goal of the proposed language is to
focus on the patient and their needs, not the needs of the providers.

There are no anticipated unintended consequences of the resolution.
There are no similar pending bills. The language of the proposed resolution is the same as

AB1400 (Kalra, 2021-2022 Reg. Sess.) Arguments for and against AB 1400 may be found at
https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill id=202120220AB1400



https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=202120220AB1400
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Therefore, this resolution should be approve in principle.
RESOLUTION 09-08-2023
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Title 23 to the Government Code, to read as follows:

§ 100600
This title shall be known, and may be cited, as the California Guaranteed Health Care for All

Act.

§ 100601

There is hereby established in state government the California Guaranteed Health Care for All
program, or CalCare, to be governed by the CalCare Board pursuant to Chapter 2 (commencing
with Section 100610).

§ 100602

For the purposes of this title, the following definitions apply:

(a) “Activities of daily living”” means basic personal everyday activities including eating,
toileting, grooming, dressing, bathing, and transferring.

(b) “Advisory commission’ means the Advisory Commission on Long-Term Services and
Supports established pursuant to Section 100614.

(c) “Affordable Care Act” or “PPACA” means the federal Patient Protection and Affordable
Care Act (Public Law 111-148), as amended by the federal Health Care and Education
Reconciliation Act 0of 2010 (Public Law 111-152), and any amendments to, or regulations or
guidance issued under, those acts.

(d) “Allied health practitioner” means a group of health professionals who apply their expertise
to prevent disease transmission and diagnose, treat, and rehabilitate people of all ages and in all
specialties, together with a range of technical and support staff, by delivering direct patient care,
rehabilitation, treatment, diagnostics, and health improvement interventions to restore and
maintain optimal physical, sensory, psychological, cognitive, and social functions. Examples
include audiologists, occupational therapists, social workers, and radiographers.

(e) “Board” means the CalCare Board described in Section 100610.

(f) “CalCare” or “California Guaranteed Health Care for All” means the California Guaranteed
Health Care for All program established in Section 100601.

(g) “Capital expenditures” means expenses for the purchase, lease, construction, or renovation of
capital facilities, health information technology, artificial intelligence, and major equipment,
including costs associated with state grants, loans, lines of credit, and lease-purchase
arrangements.

(h) “Carrier” means either a private health insurer holding a valid outstanding certificate of
authority from the Insurance Commissioner or a health care service plan, as defined under
subdivision (f) of Section 1345 of the Health and Safety Code, licensed by the Department of
Managed Health Care.

(1) “Committee’” means the CalCare Public Advisory Committee established pursuant to Section
100611.
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(1) “County organized health system’ means a health system implemented pursuant to Part 4
(commencing with Section 101525) of Division 101 of the Health and Safety Code, and Article
2.8 (commencing with Section 14087.5) of Chapter 7 of Part 3 of Division 9 of the Welfare and
Institutions Code.

(k) “Essential community provider’” means a provider, as defined in Section 156.235(c¢) of Title
45 of the Code of Federal Regulations, as published February 27, 2015, in the Federal Register
(80 FR 10749), that serves predominantly low-income, medically underserved individuals and
that is one of the following:

(1) A community clinic, as defined in subparagraph (A) of paragraph (1) of subdivision (a) of
Section 1204 of the Health and Safety Code.

(2) A free clinic, as defined in subparagraph (B) of paragraph (1) of subdivision (a) of Section
1204 of the Health and Safety Code.

(3) A federally qualified health center, as defined in Section 1395x(aa)(4) or Section
1396d(1)(2)(B) of Title 42 of the United States Code.

(4) A rural health clinic, as defined in Section 1395x(aa)(2) or 1396d(1)(1) of Title 42 of the
United States Code.

(5) An Indian Health Service Facility, as defined in subdivision (v) of Section 2699.6500 of Title
10 of the California Code of Regulations.

(1) “Federally matched public health program” means the state’s Medi-Cal program under Title
XIX of the federal Social Security Act (42 U.S.C. Sec. 1396 et seq.) and the federal Children’s
Health Insurance Program under Title XXI of the federal Social Security Act (42 U.S.C. Sec.
1397aa et seq.).

(m) “Fund” means the CalCare Trust Fund established pursuant to Article 2 (commencing with
Section 100665) of Chapter 7.

(n) “Global budget” means the payment negotiated between an institutional provider and the
board pursuant to Section 100641.

(0) “Group practice” means a professional corporation under the Moscone-Knox Professional
Corporation Act (Part 4 (commencing with Section 13400) of Division 3 of Title 1 of the
Corporations Code) that is a single corporation or partnership composed of licensed doctors of
medicine, doctors of osteopathy, or other licensed health care professionals, and that provides
health care items and services primarily directly through physicians or other health care
professionals who are either employees or partners of the organization.

(p) “Health care professional” means a health care professional licensed pursuant to Division 2
(commencing with Section 500) of the Business and Professions Code, or licensed pursuant to
the Osteopathic Act or the Chiropractic Act, who, in accordance with the professional’s scope of
practice, may provide health care items and services under this title.

(q) “Health care item or service’ means a health care item or service that is included as a benefit
under CalCare.

(r) “Health professional education expenditures” means expenditures in hospitals and other
health care facilities to cover costs associated with teaching and related research activities.

(s) “Home- and community-based services” means an integrated continuum of service options
available locally for older individuals and functionally impaired persons who seek to maximize
self-care and independent living in the home or a home-like environment, which includes the
home- and community-based services that are available through Medi-Cal pursuant to the home-
and community-based waiver program under Section 1915 of the federal Social Security Act (42
U.S.C. Sec. 1396n) as of January 1, 2019.
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(1) “Implementation period”” means the period under paragraph (6) of subdivision (¢) of Section
100612 during which CalCare is subject to special eligibility and financing provisions until it is
fully implemented under that section.

(u) “Institutional provider” means an entity that provides health care items and services and is
licensed pursuant to any of the following:

(1) A health facility, as defined in Chapter 2 (commencing with Section 1250) of Division 2 of
the Health and Safety Code.

(2) A clinic licensed pursuant to Chapter 1 (commencing with Section 1200) of Division 2 of the
Health and Safety Code.

(3) A long-term health care facility, as defined in Section 1418 of the Health and Safety Code, or
a program developed pursuant to paragraph (1) of subdivision (i) of Section 100612.

(4) A county medical facility licensed pursuant to Chapter 2.5 (commencing with Section 1440)
of Division 2 of the Health and Safety Code.

(5) A residential care facility for persons with chronic, life-threatening illness licensed pursuant
to Chapter 3.01 (commencing with Section 1568.01) of Division 2 of the Health and Safety
Code.

(6) An Alzheimer’s daycare resource center licensed pursuant to Chapter 3.1 (commencing with
Section 1568.15) of Division 2 of the Health and Safety Code.

(7) A residential care facility for the elderly licensed pursuant to Chapter 3.2 (commencing with
Section 1569) of Division 2 of the Health and Safety Code.

(8) A hospice licensed pursuant to Chapter 8.5 (commencing with Section 1745) of Division 2 of
the Health and Safety Code.

(9) A pediatric day health and respite care facility licensed pursuant to Chapter 8.6 (commencing
with Section 1760) of Division 2 of the Health and Safety Code.

(10) A mental health care provider licensed pursuant to Division 4 (commencing with Section
4000) of the Welfare and Institutions Code.

(11) A federally qualified health center, as defined in Section 1395x(aa)(4) or 1396d(1)(2)(B) of
Title 42 of the United States Code.

(v) “Instrumental activities of daily living” means activities related to living independently in the
community, including meal planning and preparation, managing finances, shopping for food,
clothing, and other essential items, performing essential household chores, communicating by
phone or other media, and traveling around and participating in the community.

(w) “Local initiative” means a prepaid health plan that is organized by, or designated by, a
county government or county governments, or organized by stakeholders, of a region designated
by the department to provide comprehensive health care to eligible Medi-Cal beneficiaries,
including the entities established pursuant to Sections 14018.7, 14087.31, 14087.35, 14087.36,
14087.38, and 14087.96 of the Welfare and Institutions Code.

(x) “Long-term services and supports” means long-term care, treatment, maintenance, or services
related to health conditions, injury, or age, that are needed to support the activities of daily living
and the instrumental activities of daily living for a person with a disability, including all long-
term services and supports as defined in Section 14186.1 of the Welfare and Institutions Code,
home- and community-based services, additional services and supports identified by the board to
support people with disabilities to live, work, and participate in their communities, and those as
defined by the board.

(v) “Medicaid” or “medical assistance’ means a program that is one of the following:
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(1) The state’s Medi-Cal program under Title XIX of the federal Social Security Act (42 U.S.C.
Sec. 1396 et seq.).

(2) The federal Children’s Health Insurance Program under Title XXI of the federal Social
Security Act (42 U.S.C. Sec. 1397aa et seq.).

(z) “Medically necessary or appropriate” means the health care items, services, or supplies
needed or appropriate to prevent, diagnose, or treat an illness, injury, condition, or disease, or its
symptoms, and that meet accepted standards of medicine as determined by a patient’s treating
physician or other individual health care professional who is treating the patient, and, according
to that health care professional’s scope of practice and licensure, is authorized to establish a
medical diagnosis and has made an assessment of the patient’s condition.

(aa) “Medicare” means Title XVIII of the federal Social Security Act (42 U.S.C. Sec. 1395 et
seq.) and the programs thereunder.

(ab) “Member” means an individual who is enrolled in CalCare.

(ac) “Out-of-state health care service” means a health care item or service provided in person to a
member while the member is temporarily, for no more than 90 days, and physically located out
of the state under either of the following circumstances:

(1) It is medically necessary or appropriate that the health care item or service be provided while
the member physically is out of the state.

(2) It is medically necessary or appropriate, and cannot be provided in the state, because the
health care item or service can only be provided by a particular health care provider physically
located out of the state.

(ad) “Participating provider” means an individual or entity that is a health care provider qualified
under Section 100630 that has a participation agreement pursuant to Section 100631 in effect
with the board to furnish health care items or services under CalCare.

(ae) “Prescription drugs” means prescription drugs as defined in subdivision (n) of Section
130501 of the Health and Safety Code.

(af) “Resident” means an individual whose primary place of abode is in this state, without regard
to the individual’s immigration status, who meets the California residence requirements adopted
by the board pursuant to subdivision (k) of Section 100610. The board shall be guided by the
principles and requirements set forth in the Medi-Cal program under Article 7 (commencing with
Section 50320) of Chapter 2 of Subdivision 1 of Division 3 of Title 22 of the California Code of
Regulations.

(ag) “Rural or medically underserved arca” has the same meaning as a “health professional
shortage area” in Section 254¢ of Title 42 of the United States Code.

§ 100603

This title does not preempt a city, county, or city and county from adopting additional health care
coverage for residents in that city, county, or city and county that provides more protections and
benefits to California residents than this title.

§ 100604

To the extent any law is inconsistent with this title or the legislative intent of the California
Guaranteed Health Care for All Act, this title shall apply and prevail, except when explicitly
provided otherwise by this title.

CHAPTER 2. Governance

§ 100610

(a) CalCare shall be governed by an executive board, known as the CalCare Board, consisting of
nine voting members who are residents of California. The CalCare Board shall be an
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independent public entity not affiliated with an agency or department. Of the members of the
board, five shall be appointed by the Governor, two shall be appointed by the Senate Committee
on Rules, and two shall be appointed by the Speaker of the Assembly. The Secretary of
California Health and Human Services or the secretary’s designee shall serve as a nonvoting, ex
officio member of the board.

(b) (1) A member of the board, other than an ex officio member, shall be appointed for a term of
four years, except that the initial appointment by the Senate Committee on Rules shall be for a
term of five years, and the initial appointment by the Speaker of the Assembly shall be for a term
of two years. These members may be reappointed for succeeding four-year terms.

(2) Appointments by the Governor shall be subject to confirmation by the Senate. A member of
the board may continue to serve until the appointment and qualification of the member’s
successor. Vacancies shall be filled by appointment for the unexpired term. The board shall elect
a chairperson on an annual basis.

(c) (1) Each person appointed to the board shall have demonstrated and acknowledged expertise
in health care policy or delivery.

(2) Appointing authorities shall also consider the expertise of the other members of the board and
attempt to make appointments so that the board’s composition reflects a diversity of expertise in
the various aspects of health care and the diversity of various regions within the state.

(3) Appointments to the board shall be made as follows:

A) Two health care professionals who practice medicine.

(B) One registered nurse.

(C) One public health professional.

(D) One mental health professional.

(E) One member with an institutional provider background.

(F) One representative of a not-for-profit organization that advocates for individuals who use
health care in California

(G) One representative of a labor organization.

(H) One member of the committee established pursuant to Section 100611, who shall serve on a
rotating basis to be determined by the committee.

(d) Each member of the board shall have the responsibility and duty to meet the requirements of
this title and all applicable state and federal laws and regulations, to serve the public interest of
the individuals, employers, and taxpayers seeking health care coverage through CalCare, and to
ensure the operational well-being and fiscal solvency of CalCare.

(e) In making appointments to the board, the appointing authorities shall take into consideration
the racial, ethnic, gender, and geographical diversity of the state so that the board’s composition
reflects the communities of California.

() (1) A member of the board or of the staff of the board shall not be employed by, a consultant
to, a member of the board of directors of, affiliated with, or otherwise a representative of, a
health care professional, institutional provider, or group practice while serving on the board or on
the staff of the board, except board members who are practicing health care professionals may be
employed by an institutional provider or group practice. A member of the board or of the staff of
the board shall not be a board member or an employee of a trade association of health
professionals, institutional providers, or group practices while serving on the board or on the
staff of the board. A member of the board or of the staff of the board may be a health care
professional if that member does not have an ownership interest in an institutional provider or a
professional health care practice.
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(2) Notwithstanding Section 11009, a board member shall receive compensation for service on
the board. A board member may receive a per diem and reimbursement for travel and other
necessary expenses, as provided in Section 103 of the Business and Professions Code, while
engaged in the performance of official duties of the board.

(2) A member of the board shall not make, participate in making, or in any way attempt to use
the member’s official position to influence the making of a decision that the member knows, or
has reason to know, will have a reasonably foreseeable material financial effect, distinguishable
from its effect on the public generally, on the member or a person in the member’s immediate
family, or on either of the following:

(1) Any source of income, other than gifts and other than loans by a commercial lending
institution in the regular course of business on terms available to the public without regard to
official status aggregating two hundred fifty dollars ($250) or more in value provided to,
received by, or promised to the member within 12 months before the decision is made.

(2) Any business entity in which the member is a director, officer, partner, trustee, employee, or
holds any position of management.

(h) There shall not be liability in a private capacity on the part of the board or a member of the
board, or an officer or employee of the board, for or on account of an act performed or obligation
entered into in an official capacity, when done in good faith, without intent to defraud, and in
connection with the administration, management, or conduct of this title or affairs related to this
title.

(1) The board shall hire an executive director to organize, administer, and manage the operations
of the board. The executive director shall be exempt from civil service and shall serve at the
pleasure of the board.

(1) The board shall be subject to the Bagley-Keene Open Meeting Act (Article 9 (commencing
with Section 11120) of Chapter 1 of Part 1 of Division 3 of Title 2), except that the board may
hold closed sessions when considering matters related to litigation, personnel, contracting, and
provider rates.

(k) The board may adopt rules and regulations as necessary to implement and administer this title
in accordance with the Administrative Procedure Act (Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2).

§ 100611

(a) The board shall convene a CalCare Public Advisory Committee to advise the board on all
matters of policy for CalCare. The committee shall consist of members who are residents of
California.

(b) Members of the committee shall be appointed by the board for a term of two years. These
members may be reappointed for succeeding two-year terms.

(¢) The members of the committee shall be as follows:

(1) Four health care professionals.

(2) One registered nurse.

(3) One representative of a licensed health facility.

(4) One representative of an essential community provider.

(5) One representative of a physician organization or medical group.

(6) One behavioral health provider.

(7) One dentist or oral care specialist.

(8) One representative of private hospitals.

(9) One representative of public hospitals.
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(10) One individual who is enrolled in and uses health care items and services under CalCare.
(11) Two representatives of organizations that advocate for individuals who use health care in
California, including at least one representative of an organization that advocates for the disabled
community.

(12) Two representatives of organized labor, including at least one labor organization
representing registered nurses.

(d) In convening the committee pursuant to this section, the board shall make good faith efforts
to ensure that their appointments, as a whole, reflect, to the greatest extent feasible, the social
and geographic diversity of the state.

(e) Members of the committee shall serve without compensation, but shall be reimbursed for
actual and necessary expenses incurred in the performance of their duties to the extent that
reimbursement for those expenses is not otherwise provided or payable by another public agency
or agencies, and shall receive one hundred fifty dollars ($150) for each full day of attending
meetings of the committee. For purposes of this section, “full day of attending a meeting” means
presence at, and participation in, not less than 75 percent of the total meeting time of the
committee during any particular 24-hour period.

(f) The committee shall meet at least once every quarter, and shall solicit input on agendas and
topics set by the board. All meetings of the committee shall be open to the public, pursuant to the
Bagley-Keene Open Meeting Act (Article 9 (commencing with Section 11120) of Chapter 1 of
Part 1 of Division 3 of Title 2).

(g) The committee shall elect a chairperson who shall serve for two years and who may be
reelected for an additional two years.

(h) Committee members, or their assistants, clerks, or deputies, shall not use for personal benefit
any information that is filed with, or obtained by, the committee and that is not generally
available to the public.

§ 100612

(a) The board shall have all powers and duties necessary to establish and implement CalCare.
The board shall provide, under CalCare, comprehensive universal single-payer health care
coverage and a health care cost control system for the benefit of all residents of the state.

(b) The board shall, to the maximum extent possible, organize, administer, and market CalCare
and services as a single-payer program under the name “CalCare” or any other name as the board
determines, regardless of which law or source the definition of a benefit is found, including, on a
voluntary basis, retiree health benefits. In implementing this title, the board shall avoid
jeopardizing federal financial participation in the programs that are incorporated into CalCare

and shall take care to promote public understanding and awareness of available benefits and
programs.

(c) The board shall consider any matter to effectuate the provisions and purposes of this title. The
board shall not have executive, administrative, or appointive duties except as otherwise provided
by law.

(d) The board shall designate the executive director to employ necessary staff and authorize
reasonable, necessary expenditures from the CalCare Trust Fund to pay program expenses and to
administer CalCare. The executive director shall hire or designate another to hire staff, who shall
not be exempt from civil service, to implement fully the purposes and intent of CalCare. The
executive director, or the executive director’s designee, shall give preference in hiring to all
individuals displaced or unemployed as a direct result of the implementation of CalCare,
including as set forth in Section 100615.
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(e) The board shall do or delegate to the executive director all of the following:

(1) Determine goals, standards, guidelines, and priorities for CalCare.

(2) Annually assess projected revenues and expenditures and ensure financial solvency of
CalCare.

(3) Develop CalCare’s budget pursuant to Section 100667 to ensure adequate funding to meet the
health care needs of the population, and review all budgets annually to ensure they address
disparities in service availability and health care outcomes and for sufficiency of rates, fees, and
prices to address disparities.

(4) Establish standards and criteria for the development and submission of provider operating
and capital expenditure requests pursuant to Article 2 (commencing with Section 100640) of
Chapter 5.

(5) Establish standards and criteria for the allocation of funds from the CalCare Trust Fund
pursuant to Section 100667.

(6) Determine when individuals may begin enrolling in CalCare. There shall be an
implementation period that begins on the date that individuals may begin enrolling in CalCare
and ends on a date determined by the board.

(7) Establish an enrollment system that ensures all eligible California residents, including those
who travel out of state, those who have disabilities that limit their mobility, hearing, vision, or
mental or cognitive capacity, those who cannot read, and those who do not speak or write
English, are aware of their right to health care and are formally enrolled in CalCare.

(8) Negotiate payment rates, set payment methodologies, and set prices involving aspects of
CalCare and establish procedures thereto, including procedures for negotiating fee-for-service
payment to certain participating providers pursuant to Chapter 8 (commencing with Section
100675).

(9) Oversee the establishment, as part of the administration of CalCare, of the committee
pursuant to Section 100611.

(10) Implement policies to ensure that all Californians receive culturally, linguistically, and
structurally competent care, pursuant to Chapter 6 (commencing with Section 100650), ensure
that all disabled Californians receive care in accordance with the federal Americans with
Disabilities Act (42 U.S.C. Sec. 12101 et seq.) and Section 504 of the federal Rehabilitation Act
of 1973 (29 U.S.C. Sec. 794), and develop mechanisms and incentives to achieve these purposes
and a means to monitor the effectiveness of efforts to achieve these purposes.

(11) Establish standards for mandatory reporting by participating providers and penalties for
failure to report, including reporting of data pursuant to Section 100616 and to Section 100631.
(12) Implement policies to ensure that all residents of this state have access to medically
appropriate, coordinated mental health services.

(13) Ensure the establishment of policies that support the public health.

(14) Meet regularly with the committee.

(15) Determine an appropriate level of, and provide support during the transition for, training and
job placement for persons who are displaced from employment as a result of the initiation of

CalCare pursuant to Section 100615.

(16) In consultation with the Department of Managed Health Care, oversee the establishment of
a system for resolution of disputes pursuant to Section 100627 and a system for independent
medical review pursuant to Section 100627.
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(17) Establish and maintain an internet website that provides information to the public about
CalCare that includes information that supports choice of providers and facilities and informs the
public about meetings of the board and the committee.

(18) Establish a process that is accessible to all Californians for CalCare to receive the concerns,
opinions, ideas, and recommendations of the public regarding all aspects of CalCare.

(19) (A) Annually prepare a written report on the implementation and performance of CalCare
functions during the preceding fiscal year, that includes, at a minimum:

(1) The manner in which funds were expended.

(i) The progress toward and achievement of the requirements of this title.

(ii1) CalCare’s fiscal condition.

(iv) Recommendations for statutory changes.

(v) Receipt of payments from the federal government and other sources.

(vi) Whether current year goals and priorities have been met.

(vii) Future goals and priorities.

(B) The report shall be transmitted to the Legislature and the Governor, on or before October 1
of each year and at other times pursuant to this division, and shall be made available to the public
on the internet website of CalCare.

(C) A report made to the Legislature pursuant to this subdivision shall be submitted pursuant to
Section 9795 of the Government Code.

(f) The board may do or delegate to the executive director all of the following:

(1) Negotiate and enter into any necessary contracts, including contracts with health care
providers and health care professionals.

(2) Sue and be sued.

(3) Receive and accept gifts, grants, or donations of moneys from any agency of the federal
government, any agency of the state, and any municipality, county, or other political subdivision
of the state.

(4) Receive and accept gifts, grants, or donations from individuals, associations, private
foundations, and corporations, in compliance with the conflict-of-interest provisions to be
adopted by the board by regulation.

(5) Share information with relevant state departments, consistent with the confidentiality
provisions in this title, necessary for the administration of CalCare.

(2) A carrier may not offer benefits or cover health care items or services for which coverage is
offered to individuals under CalCare, but may, if otherwise authorized, offer benefits to cover
health care items or services that are not offered to individuals under CalCare. However, this title
does not prohibit a carrier from offering either of the following:

(1) Benefits to or for individuals, including their families, who are employed or self-employed in
the state, but who are not residents of the state.

(2) Benefits during the implementation period to individuals who enrolled or may enroll as
members of CalCare.

(h) After the end of the implementation period, a person shall not be a board member unless the
person is a member of CalCare, except the ex officio member.

(1) No later than two years after the effective date of this section, the board shall develop
proposals for both of the following:

(1) Accommodating employer retiree health benefits for people who have been members of the
Public Employees’ Retirement System, but live as retirees out of the state.
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(2) Accommodating employer retiree health benefits for people who earned or accrued those
benefits while residing in the state before the implementation of CalCare and live as retirees out
of the state.

(1) The board shall develop a proposal for CalCare coverage of health care items and services
currently covered under the workers’ compensation system, including whether and how to
continue funding for those item and services under that system and how to incorporate
experience rating.

§ 100613

The board may contract with not-for-profit organizations to provide both of the following:

(a) Assistance to CalCare members with respect to selection of a participating provider,
enrolling, obtaining health care items and services, disenrolling, and other matters relating to
CalCare.

(b) Assistance to a health care provider providing, seeking, or considering whether to provide
health care items and services under CalCare.

§ 100614

(a) There is hereby established in state government an Advisory Commission on Long-Term
Services and Supports, to advise the board on matters of policy related to long-term services and
supports for CalCare.

(b) The advisory commission shall consist of eleven members who are residents of California. Of
the members of the advisory commission, five shall be appointed by the Governor, three shall be
appointed by the Senate Committee on Rules, and three shall be appointed by the Speaker of the
Assembly. The members of the advisory commission shall include all of the following:

(1) At least two people with disabilities who use long-term services and supports.

(2) At least two older adults who use long-term services and supports.

(3) At least two providers of long-term services and supports, including one family attendant or
family caregiver.

(4) At least one representative of a disability rights organization.

(5) At least one representative or member of a labor organization representing workers who
provide long-term services and supports.

(6) At least one representative of a group representing seniors.

(7) At least one researcher or academic in long-term services and supports.

(c) In making appointments pursuant to this section, the Governor, the Senate Committee on
Rules, and the Speaker of the Assembly shall make good faith efforts to ensure that their
appointments, as a whole, reflect, to the greatest extent feasible, the diversity of the population of
people who use long-term services and supports, including their race, ethnicity, national origin,
primary language use, age, disability, sex, including gender identity and sexual orientation,
geographic location, and socioeconomic status.

(d) (1) A member of the commission may continue to serve until the appointment and
qualification of that member’s successor. Vacancies shall be filled by appointment for the
unexpired term.

(2) Members of the advisory commission shall be appointed for a term of four years, except that
the initial appointment by the Senate Committee on Rules shall be for a term of five years, and
the initial appointment by the Speaker of the Assembly shall be for a term of two years. These
members may be reappointed for succeeding four-year terms.

(3) Vacancies that occur shall be filled within 30 days after the occurrence of the vacancy, and
shall be filled in the same manner in which the vacating member was initially selected or
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appointed. The Secretary of California Health and Human Services shall notify the appropriate
appointing authority of any expected vacancies on the long-term services and supports advisory
commission.

() Members of the advisory commission shall serve without compensation, but shall be
reimbursed for actual and necessary expenses incurred in the performance of their duties to the
extent that reimbursement for those expenses is not otherwise provided or payable by another
public agency or agencies. Members shall also receive one hundred fifty dollars ($150) for each
full day of attending meetings of the advisory commission. For purposes of this section, “full day
of attending a meeting”” means presence at, and participation in, not less than 75 percent of the
total meeting time of the advisory commission during any particular 24-hour period.

(f) The advisory commission shall meet at least six times per year in a place convenient to the
public. All meetings of the advisory commission shall be open to the public, pursuant to the
Bagley-Keene Open Meeting Act (Article 9 (commencing with Section 11120) of Chapter 1 of
Part 1 of Division 3 of Title 2).

(g) The advisory commission shall elect a chairperson who shall serve for two years and who
may be reelected for an additional two years.

(h) It is unlawful for the advisory commission members or any of their assistants, clerks, or
deputies to use for personal benefit any information that is filed with, or obtained by, the
advisory commission and that is not generally available to the public.

§ 100615

(a) The board shall provide funds from the CalCare Trust Fund or funds otherwise appropriated
for this purpose to the Secretary of Labor and Workforce Development for program assistance to
individuals employed or previously employed in the fields of health insurance, health care
service plans, or other third-party payments for health care, individuals providing services to
health care providers to deal with third-party payers for health care, individuals who may be
affected by and who may experience economic dislocation as a result of the implementation of
this title, and individuals whose jobs may be or have been ended as a result of the
implementation of CalCare, consistent with otherwise applicable law.

(b) Assistance described in subdivision (a) shall include job training and retraining, job
placement, preferential hiring, wage replacement, retirement benefits, and education benefits.

§ 100616

(a) The board shall utilize the data collected pursuant to Chapter 1 (commencing with Section
128675) of Part 5 of Division 107 of the Health and Safety Code to assess patient outcomes and
to review utilization of health care items and services paid for by CalCare.

(b) As applicable to the type of provider, the board shall require and enforce the collection and
availability of all of the following data to promote transparency, assess quality of care, compare
patient outcomes, and review utilization of health care items and services paid for by CalCare,
which shall be reported to the board and, as applicable, the Department of Health Care Access
and Information or the Medical Board of California:

(1) Inpatient discharge data, including severity of illness and risk of mortality, with respect to
each discharge.

(2) Emergency department, ambulatory surgical center, and other outpatient department data,
including cost data, charge data, length of stay, and patients’ unit of observation with respect to
each individual receiving health care items and services.

(3) For hospitals and other providers receiving global budgets, annual financial data, including
all of the following:
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(A) Community benefit activities, including charity care, to which Section 501(r) of Title 26 of
the United States Code applies, provided by the provider in dollar value at cost.

(B) Number of employees by employee classification or job title and by patient care unit or
department.

(C) Number of hours worked by the employees in each patient care unit or department.

(D) Employee wage information by job title and patient care unit or department.

(E) Number of registered nurses per staffed bed by patient care unit or department.

(F) A description of all information technology, including health information technology and
artificial intelligence, used by the provider and the dollar value of that information technology.
(G) Annual spending on information technology, including health information technology,
artificial intelligence, purchases, upgrades, and maintenance.

(4) Risk-adjusted and raw outcome data, including;:

(A) Risk-adjusted outcome reports for medical, surgical, and obstetric procedures selected by the
Department of Health Care Access and Information pursuant to Sections 128745 to 128750,
inclusive, of the Health and Safety Code.

(B) Any other risk-adjusted outcome reports that the board may require for medical, surgical, and
obstetric procedures and conditions as it deems appropriate.

(5) A disclosure made by a provider as set forth in Article 6 (commencing with Section 650) of
Chapter 1 of Division 2 of the Business and Professions Code.

(c) (1) The Medical Board of California shall collect data for the outpatient surgery settings that
the Medical Board of California regulates that meets the Ambulatory Surgery Data Record
requirements of Section 128737 of the Health and Safety Code, and shall submit that data to the
CalCare board.

(2) The CalCare board shall make that data available as required pursuant to subdivision (d).

(d) The board shall make all disclosed data collected under this section publicly available and
searchable through an internet website and through the Department of Health Care Access and
Information public data sets.

(e) Consistent with state and federal privacy laws, the board shall make available data collected
through CalCare to Department of Health Care Access and Information and the California Health
and Human Services Agency, consistent with this title and otherwise applicable law, to promote
and protect public, environmental, and occupational health.

(f) Before full implementation of CalCare, and, for providers seeking to receive global budgets
or salaried payments under Article 2 (commencing with Section 100640) of Chapter 5, as
applicable, before the negotiation of initial payments, the board shall provide for the collection
and availability of the following data:

(1) The number of patients served.

(2) The dollar value of the care provided, at cost, for all of the following categories of
Department of Health Care Access and Information data items:

(A) Patients receiving charity care.

(B) Contractual adjustments of county and indigent programs, including traditional and managed
care.

(C) Bad debts or any other unpaid charges for patient care that the provider sought, but was
unable to collect.

(2) The board shall regularly analyze information reported under this section and shall establish
rules and regulations to allow researchers, scholars, participating providers, and others to access
and analyze data for purposes consistent with this title, without compromising patient privacy.
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(h) (1) The board shall establish regulations for the collection and reporting of data to promote
transparency, assess patient outcomes, and review utilization of services provided by physicians
and other health care professionals, as applicable, and paid for by CalCare.

(2) In implementing this section, the board shall utilize data that is already being collected
pursuant to other state or federal laws and regulations whenever possible.

(3) Data reporting required by participating providers under this section shall supplement the
data collected by the Department of Health Care Access and Information and shall not modify or
alter other reporting requirements to governmental agencies.

(1) The board shall not utilize quality or other review measures established under this section for
the purposes of establishing payment methods to providers.

(1) The board may coordinate and cooperate with the Department of Health Care Access and
Information or other health planning agencies of the state to implement the requirements of this
section.

§ 100617

(a) The board shall establish and use a process to enter into participation agreements with health
care providers and other contracts with contractors. A contract entered into pursuant to this title
shall be exempt from Part 2 (commencing with Section 10100) of Division 2 of the Public
Contract Code, and shall be exempt from the review or approval of the Department of General
Services. The board shall adopt a CalCare Contracting Manual incorporating procurement and
contracting policies and procedures that shall be followed by CalCare. The policies and
procedures in the manual shall be substantially similar to the provisions contained in the State
Contracting Manual.

(b) The adoption, amendment, or repeal of a regulation by the board to implement this section,
including the adoption of a manual pursuant to subdivision (a) and any procurement process
conducted by CalCare in accordance with the manual, is exempt from the rulemaking provisions
of the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code).

§ 100618

(a) Notwithstanding any other law, CalCare, a state or local agency, or a public employee acting
under color of law shall not provide or disclose to anyone, including the federal government, any
personally identifiable information obtained, including a person’s religious beliefs, practices, or
affiliation, national origin, ethnicity, or immigration status, for law enforcement or immigration
purposes.

(b) Notwithstanding any other law, law enforcement agencies shall not use CalCare moneys,
facilities, property, equipment, or personnel to investigate, enforce, or assist in the investigation
or enforcement of a criminal, civil, or administrative violation or warrant for a violation of a
requirement that individuals register with the federal government or a federal agency based on
religion, national origin, ethnicity, immigration status, or other protected category as recognized
in the Unruh Civil Rights Act (Section 51 of the Civil Code).

§ 100619

(a) On or before July 1, 2024, the board shall conduct and deliver a fiscal analysis to determine
both of the following:

(1) Whether or not CalCare may be implemented.

(2) Whether revenue is more likely than not to be sufficient to pay for program costs within eight
years of CalCare’s implementation.
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(b) The board shall contract with one or more independent entities with the appropriate expertise
to conduct the fiscal analysis.

(c) The board shall deliver, and upon request present, the fiscal analysis to the Chair of the
Senate Committee on Health, the Chair of the Assembly Committee on Health, the Chair of the
Senate Committee on Appropriations, and the Chair of the Assembly Committee on
Appropriations.

(d) After the board has determined whether or not CalCare may be implemented and if program
revenue is more likely than not to be sufficient to pay for program costs within eight years of
CalCare’s implementation, CalCare shall not be further implemented until the Senate Committee
on Health, Assembly Committee on Health, Senate Committee on Appropriations, and Assembly
Committee on Appropriations consider, and the Legislature approves, by statute, the
implementation of CalCare.

CHAPTER 3. Eligibility and Enrollment

§ 100620

(a) Every resident of the state shall be eligible and entitled to enroll as a member of CalCare.

(b) (1) A member shall not be required to pay a fee, payment, or other charge for enrolling in or
being a member of CalCare.

(2) A member shall not be required to pay a premium, copayment, coinsurance, deductible, or
any other form of cost sharing for all covered benefits under CalCare.

(c) A college, university, or other institution of higher education in the state may purchase
coverage under CalCare for a student, or a student’s dependent, who is not a resident of the state.
(d) An individual entitled to benefits through CalCare may obtain health care items and services
from any institution, agency, or individual participating provider.

(e) The board shall establish a process for automatic CalCare enrollment at the time of birth in
California.

§ 100621

(a) All residents of this state, no matter what their sex, race, color, religion, ancestry, national
origin, disability, age, previous or existing medical condition, genetic information, marital status,
familial status, military or veteran status, sexual orientation, gender identity or expression,
pregnancy, pregnancy-related medical condition, including termination of pregnancy,
citizenship, primary language, or immigration status, are entitled to full and equal
accommodations, advantages, facilities, privileges, or services in all health care providers
participating in CalCare.

(b) Subdivision (a) prohibits a participating provider, or an entity conducting, administering, or
funding a health program or activity pursuant to this title, from discriminating based upon the
categories described in subdivision (a) in the provision, administration, or implementation of
health care items and services through CalCare.

(c) Discrimination prohibited under this section includes the following:

(1) Exclusion of a person from participation in or denial of the benefits of CalCare, except as
expressly authorized by this title for the purposes of enforcing eligibility standards in Section
100620.

(2) Reduction of a person’s benefits.

(3) Any other discrimination by any participating provider or any entity conducting,
administering, or funding a health program or activity pursuant to this title.

(d) Section 52 of the Civil Code shall apply to discrimination under this section.
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(e) Except as otherwise provided in this section, a participating provider or entity is in violation
of subdivision (b) if the complaining party demonstrates that any of the categories listed in
subdivision (a) was a motivating factor for any health care practice, even if other factors also
motivated the practice.

CHAPTER 4. Benefits

§ 100625

(a) Individuals enrolled for benefits under CalCare are entitled to have payment made by
CalCare to a participating provider for the health care items and services in subdivision (¢), if
medically necessary or appropriate for the maintenance of health or for the prevention, diagnosis,

treatment, or rehabilitation of a health condition.

(b) The determination of medical necessity or appropriateness shall be made by the member’s
treating physician or by a health care professional who is treating that individual and is
authorized to make that determination in accordance with the scope of practice, licensing, the
program standards established in Chapter 6 (commencing with Section 100650), and by the
board, and other laws of the state.

(c) Covered health care benefits for members include all of the following categories of health
care items and services:

(1) Inpatient and outpatient medical and health facility services, including hospital services and
24-hour-a-day emergency services.

(2) Inpatient and outpatient health care professional services and other ambulatory patient
services.

(3) Primary and preventive services, including chronic disease management.

(4) Prescription drugs and biological products.

(5) Medical devices, equipment, appliances, and assistive technology.

(6) Mental health and substance abuse treatment services, including inpatient and outpatient care.

(7) Diagnostic imaging, laboratory services, and other diagnostic and evaluative services.

(8) Comprehensive reproductive, maternity, and newborn care.

(9) Pediatrics.

(10) Oral health, audiology, and vision services.

(11) Rehabilitative and habilitative services and devices, including inpatient and outpatient care.
(12) Emergency services and transportation.

(13) Early and periodic screening, diagnostic, and treatment services as defined in Section
1396d(r) of Title 42 of the United States Code.

(14) Necessary transportation for health care items and services for persons with disabilities or
who may qualify as low income.

(15) Long-term services and supports described in Section 100626, including long-term services
and supports covered under Medi-Cal (Chapter 7 (commencing with Section 14000) of Part 3 of
Division 9 of the Welfare and Institutions Code) or the federal Children’s Health Insurance
Program (Title XXI of the federal Social Security Act (42 U.S.C. Sec. 1397aa et seq.))

(16) Any additional health care items and services the board authorizes to be added to CalCare
benefits.

(d) The categories of covered health care items and services under subdivision (c) include all the
following:

(1) Prosthetics, eyeglasses, and hearing aids and the repair, technical support, and customization
needed for their use by an individual.

(2) Child and adult immunizations.
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(3) Hospice care.

(4) Care in a skilled nursing facility.

(5) Home health care, including health care provided in an assisted living facility.

(6) Prenatal and postnatal care.

(7) Podiatric care.

(8) Blood and blood products.

(9) Dialysis.

(10) Community-based adult services as defined under Chapter 7 (commencing with Section
14000) of Part 3 of Division 9 of the Welfare and Institutions Code as of January 1, 2021.

(11) Dietary and nutritional therapies determined appropriate by the board.

(12) Therapies that are shown by the National Center for Complementary and Integrative Health
in the National Institutes of Health to be safe and effective, including chiropractic care and
acupuncture.

(13) Health care items and services previously covered by county integrated health and human
services programs pursuant to Chapter 12.96 (commencing with Section 18990) and Chapter
12.991 (commencing with Section 18991) of Part 6 of Division 9 of the Welfare and Institutions
Code.

(14) Health care items and services previously covered by a regional center for persons with
developmental disabilities pursuant to Chapter 5 (commencing with Section 4620) of Division
4.5 of the Welfare and Institutions Code.

(15) Language interpretation and translation for health care items and services, including sign
language and braille or other services needed for individuals with communication barriers.

(e) Covered health care items and services under CalCare include all health care items and
services required to be covered under the following provisions, without regard to whether the
member would be eligible for or covered by the source referred to:

(1) The federal Children’s Health Insurance Program (Title XXI of the federal Social Security
Act (42 U.S.C. Sec. 1397aa et seq.)).

(2) Medi-Cal (Chapter 7 (commencing with Section 14000) of Part 3 of Division 9 of the
Welfare and Institutions Code).

(3) The federal Medicare program pursuant to Title XVIII of the federal Social Security Act (42
U.S.C. Sec. 1395 et seq.).

(4) Health care service plans pursuant to the Knox-Keene Health Care Service Plan Act of 1975
(Chapter 2.2 (commencing with Section 1340) of Division 2 of the Health and Safety Code).
(5) Health insurers, as defined in Section 106 of the Insurance Code, pursuant to Part 2
(commencing with Section 10110) of Division 2 of the Insurance Code.

(6) All essential health benefits mandated by the federal Patient Protection and Affordable Care
Act as of January 1, 2017.

(f) Health care items and services covered under CalCare shall not be subject to prior
authorization or a limitation applied through the use of step therapy protocols.

§ 100626

(a) Subject to the other provisions of this title, individuals enrolled for benefits under CalCare are
entitled to have payment made by CalCare to an eligible provider for long-term services and
supports, in accordance with the standards established in this title, for care, services, diagnosis,
treatment, rehabilitation, or maintenance of health related to a medically determinable condition,
whether physical or mental, of health, injury, or age, that either:
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(1) Causes a functional limitation in performing one or more activities of daily living or in
instrumental activities of daily living.

(2) Is a disability, as defined in Section 12102(1)(A) of Title 42 of the United States Code, that
substantially limits one or more of the member’s major life activities.

(b) The board shall adopt regulations that provide for the following:

(1) The determination of individual eligibility for long-term services and supports under this
section.

(2) The assessment of the long-term services and supports needed for an eligible individual.

(3) The automatic entitlement of an individual who receives or is approved to receive disability
benefits from the federal Social Security Administration under the federal Social Security
Disability Insurance program established in Title IT or Title XVI of the federal Social Security
Act to the long-term services and supports under this section.

(c) Long-term services and supports provided pursuant to this section shall do all of the
following:

(1) Include long-term nursing services for a member, whether provided in an institution or in a
home- and community-based setting.

(2) Provide coverage for a broad spectrum of long-term services and supports, including home-
and community-based services, other care provided through noninstitutional settings, and respite
care.

(3) Provide coverage that meets the physical, mental, and social needs of a member while
allowing the member the member’s maximum possible autonomy and the member’s maximum
possible civic, social, and economic participation.

(4) Prioritize delivery of long-term services and supports through home- and community-based
services over institutionalization.

(5) Unless a member chooses otherwise, ensure that the member receives home- and community-
based long-term services and supports regardless of the recipient’s type or level of disability,
service need, or age.

(6) Have the goal of enabling persons with disabilities to receive services in the least restrictive
and most integrated setting appropriate to the member’s needs.

(7) Be provided in a manner that allows persons with disabilities to maintain their independence,
self-determination, and dignity.

(8) Provide long-term services and supports that are of equal quality and equitably accessible
across geographic regions.

(9) Ensure that long-term services and supports provide recipients the option of self-direction of
service, including under the Self-Directed Services Program described in Division 4.5
(commencing with Section 4500) of the Welfare and Institutions Code, from either the recipient
or care coordinators of the recipient’s choosing.

(d) In developing regulations to implement this section, the board shall consult the advisory
commission established pursuant to Section 100614.

§ 100627

(a) (1) The board shall, on a regular basis and at least annually, evaluate whether the benefits
under CalCare should be expanded or adjusted to promote the health of members and California
residents, account for changes in medical practice or new information from medical research, or
respond to other relevant developments in health science.

2) In implementing this section, the board shall not remove or eliminate covered health care
items and services under CalCare that are listed in this chapter.
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(b) The board shall establish a process by which health care professionals, other clinicians, and
members may petition the board to add or expand benefits to CalCare.

(c) The board shall establish a process by which individuals may bring a disputed health care
item or service or a coverage decision for review to the Independent Medical Review System
established in the Department of Managed Health Care pursuant to Article 5.55 (commencing
with Section 1374.30) of Chapter 2.2 of Division 2 of the Health and Safety Code.

(d) For the purposes of this chapter:

(1) “Coverage decision” means the approval or denial of health care items or services by a
participating provider or a health care professional who is employed by or otherwise receives
compensation or payment for items and services furnished under CalCare from a participating
provider, substantially based on a finding that the provision of a particular service is included or
excluded as a covered item or service under CalCare. A “coverage decision” does not encompass
a decision regarding a disputed health care item or service.

(2) “Disputed health care item or service’” means a health care item or service eligible for
coverage and payment under CalCare that has been denied, modified, or delayed by a decision of
a participating provider or a health care professional who is employed by or otherwise receives
compensation or payment for health care items and services furnished under CalCare from a
participating provider, in whole or in part, due to a finding that the service is not medically
necessary or appropriate. A decision regarding a disputed health care item or service relates to
the practice of medicine, including early discharge from an institutional provider, and is not a
coverage decision.

CHAPTER 5. Delivery of Care

Article 1. Health Care Providers

§ 100630

(a) (1) A health care provider or entity is qualified to participate as a provider in CalCare if the
health care provider furnishes health care items and services while the provider, or, if the
provider is an entity, the individual health care professional of the entity furnishing the health
care items and services, is physically present within the State of California, and if the provider
meets all of the following:

(A) The provider or entity is a health care professional, group practice, or institutional health
care provider licensed to practice in California.

(B) The provider or entity agrees to accept CalCare rates as payment in full for all covered health
care items and services.

(C) The provider or entity has filed with the board a participation agreement described in Section
100631.

(D) The provider or entity is otherwise in good standing.

(2) The board shall establish and maintain procedures and standards for recognizing health care
providers located out of the state for purposes of providing coverage under CalCare for members
who require out-of-state health care services while the member is temporarily located out of the
state.

(b) A provider or entity shall not be qualified to furnish health care items and services under
CalCare if the provider or entity does not provide health care items or services directly to
individuals, including the following:

(1) Entities or providers that contract with other entities or providers to provide health care items
and services shall not be considered a qualified provider for those contracted items and services.
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(2) Entities that are approved to coordinate care plans under the Medicare Advantage program
established in Part C of Title XVIII of the federal Social Security Act (42 U.S.C. Sec. 1851 et
seq.) as of January 1, 2020, but do not directly provide health care items and services.

(c) A health care provider qualified to participate under this section may provide covered health
care items or services under CalCare, as long as the health care provider is legally authorized to
provide the health care item or service for the individual and under the circumstances involved.
(d) The board shall establish and maintain procedures for members and individuals eligible to
enroll in CalCare to enroll onsite at a participating provider.

(e) The board shall establish and maintain procedures and standards for members to select a
primary care physician, which may be an internist, a pediatrician, a physician who practices
family medicine, a gynecologist, a physician who practices geriatric medicine, or, at the option
of a member who has a chronic condition that requires specialty care, a specialist health care
professional who regularly and continually provides treatment to the member for that condition.
(f) A referral from a primary care provider is not required for a member to see a participating
provider.

(2) A member may choose to receive health care items and services under CalCare from a
participating provider, subject to the willingness or availability of the provider, and consistent
with the provisions of this title relating to discrimination, and the appropriate clinically relevant
circumstances and standards.

§ 100631

(a) A health care provider shall enter into a participation agreement with the board to qualify as a
participating provider under CalCare.

(b) A participation agreement between the board and a health care provider shall include
provisions for at least the following, as applicable to each provider:

(1) Health care items and services to members shall be furnished by the provider without
discrimination, as required by Section 100621. This paragraph does not require the provision of a
type or class of health care items or services that are outside the scope of the provider’s normal
practice.

(2) A charge shall not be made to a member for a covered health care item or service, other than
for payment authorized by this title. Except as described in Section 100634, a contract shall not
be entered into with a patient for a covered health care item or service.

(3) The provider shall follow the policies and procedures in the CalCare Contracting Manual
established pursuant to Section 100617.

(4) The provider shall furnish information reasonably required by the board and shall meet the
reporting requirements of Sections 100616 and 100651 for at least the following:

(A) Quality review by designated entities.

(B) Making payments, including the examination of records as necessary for the verification of
information on which those payments are based.

(C) Statistical or other studies required for the implementation of this title.

(D) Other purposes specified by the board.

(5) If the provider is not an individual, the provider shall not employ or use an individual or other
provider that has had a participation agreement terminated for cause to provide covered health
care items and services.

(6) If the provider is paid on a fee-for-service basis for covered health care items and services,
the provider shall submit bills and required supporting documentation relating to the provision of
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covered health care items or services within 30 days after the date of providing those items or
services.

(7) The provider shall submit information and any other required supporting documentation
reasonably required by the board on a quarterly basis that relates to the provision of covered
health care items and services and describes health care items and services furnished with respect
to specific individuals.

(8) (A) If the provider receives payment based on provider data on diagnosis-related coding,
procedure coding, or other coding system or data, the provider shall disclose the following to the
board:

(1) Any case mix indexes, diagnosis coding software, procedure coding software, or other coding
system utilized by the provider for the purposes of meeting payment, global budget, or other
disclosure requirements under this title.

(i1) Any case mix indexes, diagnosis coding guidelines, procedure coding guidelines, or coding
tip sheets used by the provider for the purposes of meeting payment or disclosure requirements
under this title.

(B) If the provider receives payment based on provider data on diagnosis-related coding,
procedure coding, or other coding system or data, the provider shall not do the following:

(1) Use proprietary case mix indexes, diagnosis coding software, procedure coding software, or
other coding system for the purposes of meeting payment, global budget, or other disclosure
requirements under this title.

(i1) Require another health care professional to apply case mix indexes, diagnosis coding
software, procedure coding software, or other coding system in a manner that limits the clinical
diagnosis, treatment process, or a treating health care professional’s judgment in determining a
diagnosis or treatment process, including the use of leading queries or prohibitions on using
certain codes.

(ii1) Provide financial incentives or disincentives to physicians, registered nurses, or other health
care professionals for particular coding query results or code selections.

(iv) Use case mix indexes, diagnosis coding software, procedure coding software, or other
coding system that make suggestions for higher severity diagnoses or higher cost procedure
coding.

(9) The provider shall comply with the duty of patient advocacy and reporting requirements
described in Section 100651.

(10) If the provider is not an individual, the provider shall ensure that a board member,
executive, or administrator of the provider shall not receive compensation from, own stock or
have other financial investments in, or receive services as a board member of an entity that
contracts with or provides health care items or services, including pharmaceutical products and
medical devices or equipment, to the provider.

(11) If the provider is a not-for-profit hospital subject to Article 2 (commencing with Section
127340) of Chapter 2 of Part 2 of Division 107 of the Health and Safety Code, the hospital shall
submit to the board the community benefits plan developed pursuant to Article 2 (commencing
with Section 127340) of the Health and Safety Code.

(12) Health care items and services to members shall be furnished by a health care professional
while the professional is physically present within the State of California.

(13) The provider shall not enter into risk-bearing, risk-sharing, or risk-shifting agreements with
other health care providers or entities other than CalCare.

(c) This section does not limit the formation of group practices.




902
903
904
905
906
907
908
909
910
911
912
913
914
915
916
917
918
919
920
921
922
923
924
925
926
927
928
929
930
931
932
933
934
935
936
937
938
939
940
941
942
943
944
945
946
947

§ 100632

(a) A participation agreement may be terminated with appropriate notice by the board for failure
to meet the requirements of this title or may be terminated by a provider.

(b) A participating provider shall be provided notice and a reasonable opportunity to correct
deficiencies before the board terminates an agreement, unless a more immediate termination is
required for public safety or similar reasons.

(c) The procedures and penalties under the Medi-Cal program for fraud or abuse pursuant to
Sections 14107, 14107.11, 14107.12, 14107.13, 14107.2, 14107.3, 14107.4, 14107.5, and 14108
of the Welfare and Institutions Code shall apply to an applicant or provider under CalCare.

(d) For purposes of this section:

(1) “Applicant” means an individual, including an ordering, referring, or prescribing individual,
partnership, group, association, corporation, institution, or entity, and the officers, directors,
owners, managing employees, or agents thereof, that apply to the board to participate as a
provider in CalCare.

(2) “Provider” means an individual, partnership, group, association, corporation, institution, or
entity, and the officers, directors, owners, managing employees, or agents of a partnership, group
association, corporation, institution, or entity, that provides services, goods, supplies, or
merchandise, directly or indirectly, including all ordering, referring, and prescribing, to CalCare
program members.

§ 100633

(a) A person shall not discharge or otherwise discriminate against an employee on account of the
employee or a person acting pursuant to a request of the employee for any of the following:

(1) Notifying the board, executive director, or employee’s employer of an alleged violation of
this title, including communications related to carrying out the employee’s job duties.

(2) Refusing to engage in a practice made unlawful by this title, if the employee has identified
the alleged illegality to the employer.

(3) Providing, causing to be provided, or being about to provide or cause to be provided to the
provider, the federal government, or the Attorney General information relating to a violation of,
or an act or omission the provider or representative reasonably believes to be a violation of, this
title.

(4) Testifying before or otherwise providing information relevant for a state or federal
proceeding regarding this title or a proposed amendment to this title.

(5) Commencing, causing to be commenced, or being about to commence or cause to be
commenced a proceeding under this title.

(6) Testifying or being about to testify in a proceeding.

(7) Assisting or participating, or being about to assist or participate, in a proceeding or other
action to carry out the purposes of this title.

(8) Objecting to, or refusing to participate in, an activity, policy, practice, or assigned task that
the employee or representative reasonably believes to be in violation of this title or any order,
rule, regulation, standard, or ban under this title.

(b) An employee covered by this section who alleges discrimination by an employer in violation
of subdivision (a) may bring an action governed by the rules and procedures, legal burdens of
proof, and remedies applicable under the False Claims Act (Article 9 (commencing with Section
12650) of Chapter 6 of Part 2 of Division 3 of Title 2) or Section 12990, or an action against
unfair competition pursuant to Chapter 5 (commencing with Section 17200) of Part 2 of Division
7 of the Business and Professions Code.
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(c) (1) This section does not diminish the rights, privileges, or remedies of an employee under
any other law, regulation, or collective bargaining agreement. The rights and remedies in this
section shall not be waived by an agreement, policy, form, or condition of employment.

(2) This section does not preempt or diminish any other law or regulation against discrimination,
demotion, discharge, suspension, threats, harassment, reprimand, retaliation, or any other manner
of discrimination.

(d) For purposes of this section:

(1) “Employer” means a person engaged in profit or not-for-profit business or industry, including
one or more individuals, partnerships, associations, corporations, trusts, professional membership
organization including a certification, disciplinary, or other professional body, unincorporated
organizations, nongovernmental organizations, or trustees, and who is subject to liability for
violating this title.

(2) “Employee” means an individual performing activities under this title on behalf of an

employer.
§ 100634

(a) This section shall be effective on the date the implementation period ends pursuant to
paragraph (6) of subdivision (¢) of Section 100612.

(b) (1) An institutional or individual provider with a participation agreement in effect shall not
bill or enter into a private contract with an individual eligible for benefits through CalCare for a
health care item or service that is a covered benefit through CalCare.

(2) An institutional or individual provider with a participation agreement in effect may bill or
enter into a private contract with an individual eligible for benefits through CalCare for a health
care item or service that is not a covered benefit through CalCare if the following requirements
are met:

(A) The contract and provider meet the requirements specified in paragraphs (3) and (4).

(B) The health care item or service is not payable or available through CalCare.

(C) The provider does not receive reimbursement, directly or indirectly, from CalCare for the
health care item or service, and does not receive an amount for the health care item or service
from an organization that receives reimbursement, directly or indirectly, for the health care item
or service from CalCare.

(3) (A) A contract described in paragraph (2) shall be in writing and signed by the individual, or
authorized representative of the individual, receiving the health care item or service before the
health care item or service is furnished pursuant to the contract, and shall not be entered into at a
time when the individual is facing an emergency health care situation.

(B) A contract described in paragraph (2) shall clearly indicate to the individual receiving the
health care item or service that by signing the contract, the individual agrees to all of the
following:

(1) The individual shall not submit a claim or request that the provider submit a claim to CalCare
for the health care item or service.

(i1) The individual is responsible for payment of the health care item or service and understands
that reimbursement shall not be provided under CalCare for the health care item or service.

(ii1) The individual understands that the limits under CalCare do not apply to amounts that may
be charged for the health care item or service.

(iv) The individual understands that the provider is providing services outside the scope of
CalCare.
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(4) A participating provider that enters into a contract described in paragraph (2) shall have in
effect, during the period a health care item or service is to be provided pursuant to the contract,
an affidavit, which shall be filed with the board no later than 10 days after the first contract to
which the affidavit applies is entered into. The affidavit shall identify the provider who is to
furnish the noncovered health care item or service, state that the provider will not submit a claim
to CalCare for a noncovered health care item or service provided to a member, and be signed by
the provider.

(5) If a provider signing an affidavit described in paragraph (4) knowingly and willfully submits
a claim to CalCare for a noncovered health care item or service or receives reimbursement or an
amount for a health care item or service provided pursuant to a private contract, all of the
following apply:

(A) A contract described in paragraph (2) shall be void.

(B) A payment shall not be made under CalCare for a health care item or service furnished by the
provider during the two-year period beginning on the date the affidavit was signed or the date the
claim was submitted, whichever is later. A payment made by CalCare to the provider during that
two-year period shall be remitted to CalCare, plus interest.

(C) A payment received by the provider from the member, CalCare, or other payer for a health
care item or service furnished during the period described in subparagraph (B) shall be remitted
to the payer, and damages shall be available to the payer pursuant to Section 3294 of the Civil
Code.

(6) An institutional or individual provider with a participation agreement in effect may bill or
enter into a private contract with an individual ineligible for benefits under CalCare for a health
care item or service. Consistent with Section 100618, the institutional or individual provider
shall report to the board, on an annual basis, aggregate information regarding services furnished
to ineligible individuals.

(c) (1) An institutional or individual provider without a participation agreement in effect may bill
or enter into a private contract with an individual eligible for benefits under CalCare for a health
care item or service that is a covered benefit through CalCare only if the contract and provider
meet the requirements specified in paragraphs (2) and (3).

(2) (A) A contract described in paragraph (1) shall be in writing and signed by the individual, or
authorized representative of the individual, receiving the health care item or service before the
item or service is furnished pursuant to the contract, and shall not be entered into at a time when
the individual is facing an emergency health care situation.

(B) A contract described in paragraph (1) shall clearly indicate to the individual receiving the
health care item or service that by signing the contract, the individual agrees to all of the
following:

(1) The individual understands that the individual has the right to have the health care item or
service provided by another provider for which payment would be made under CalCare.

(i1) The individual shall not submit a claim or request that the provider submit a claim to CalCare
for the health care item or service, even if the health care item or service is otherwise covered
under CalCare.

(ii1) The individual is responsible for payment of the health care item or service and understands
that reimbursement shall not be provided under CalCare for the health care item or service.

(iv) The individual understands that the limits under CalCare do not apply to amounts that may
be charged for the health care item or service.
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(v) The individual understands that the provider is providing services outside the scope of
CalCare.

(3) A provider that enters into a contract described in paragraph (1) shall have in effect, during
the period a health care item or service is to be provided pursuant to the contract, an affidavit,
which shall be filed with the board no later than 10 days after the first contract to which the
affidavit applies is entered into. The affidavit shall identify the provider who is to furnish the
health care item or service, state that the provider will not submit a claim to CalCare for a health
care item or service provided to a member during a two-year period beginning on the date the
affidavit was signed, and be signed by the provider.

(4) If a provider who signed an affidavit described in paragraph (3) knowingly and willfully
submits a claim to CalCare for a health care item or service or receives reimbursement or an
amount for a health care item or service provided pursuant to a private contract described in an
affidavit signed pursuant to paragraph (3), all of the following apply:

(A) A contract described in paragraph (1) shall be void.

(B) A payment shall not be made under CalCare for a health care item or service furnished by the
provider during the two-year period beginning on the date the affidavit was signed or the date the
claim was submitted, whichever is later. A payment made by CalCare to the provider during that
two-year period shall be remitted to CalCare, plus interest.

(C) A payment received by the provider from the member, CalCare program, or other payer for a
health care item or service furnished during the period described in subparagraph (B) shall be
remitted to the payer, and damages shall be available to the payer pursuant to Section 3294 of the
Civil Code.

(5) An institutional or individual provider without a participation agreement in effect may bill or
enter into a private contract with an individual for a health care item or service that is not a
benefit under CalCare.

Article 2. Payment for Health Care Items and Services

§ 100640

(a) The board shall adopt regulations regarding contracting for, and establishing payment
methodologies for, covered health care items and services provided to members under CalCare
by participating providers. All payment rates under CalCare shall be reasonable and reasonably
related to all of the following:

(1) The cost of efficiently providing the health care items and services.

(2) Ensuring availability and accessibility of CalCare health care services, including compliance
with state requirements regarding network adequacy, timely access, and language access.

(3) Maintaining an optimal workforce and the health care facilities necessary to deliver quality,
equitable health care.

(b) (1) Payment for health care items and services shall be considered payment in full.

(2) A participating provider shall not charge a rate in excess of the payment established through
CalCare for a health care item or service furnished under CalCare and shall not solicit or accept
payment from any member or third party for a health care item or service furnished under
CalCare, except as provided under a federal program.

(3) This section does not preclude CalCare from acting as a primary or secondary payer in
conjunction with another third-party payer when permitted by a federal program.

(c) Not later than the beginning of each fiscal quarter during which an institutional provider of
care, including a hospital, skilled nursing facility, and chronic dialysis clinic, is to furnish health
care items and services under CalCare, the board shall pay to each institutional provider a lump
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sum to cover all operating expenses under a global budget as set forth in Section 100641. An
institutional provider receiving a global budget payment shall accept that payment as payment in
full for all operating expenses for health care items and services furnished under CalCare,
whether inpatient or outpatient, by the institutional provider.

(d) (1) A group practice, county organized health system, or local initiative may elect to be paid
for health care items and services furnished under CalCare either on a fee-for-service basis under
Section 100644 or on a salaried basis.

(2) A group practice, county organized health system, or local initiative that elects to be paid on
a salaried basis shall negotiate salaried payment rates with the board annually, and the board
shall pay the group practice, county organized health system, or local initiative at the beginning
of each month.

(e) Health care items and services provided to members under CalCare by individual providers or
any other providers not paid under subdivision (¢) or (d) shall be paid for on a fee-for-service
basis under Section 100644.

(f) Capital-related expenses for specifically identified capital expenditures incurred by
participating providers shall meet the requirements under Section 100645.

(g2) Payment methodologies and payment rates shall include a distinct component of
reimbursement for direct and indirect costs incurred by the institutional provider for graduate
medical education, as applicable.

(h) The board shall adopt, by regulation, payment methodologies and procedures for paying for
out-of-state health care services.

(1) (1) This article does not regulate, interfere with, diminish, or abrogate a collective bargaining
agreement, established employee rights, or the right, obligation, or authority of a collective
bargaining representative under state or local law.

(2) This article does not compel, regulate, interfere with, or duplicate the provisions of an
established training program that is operated under the terms of a collective bargaining
agreement or unilaterally by an employer or bona fide labor union.

(1) The board shall determine the appropriate use and allocation of the special projects budget for
the construction, renovation, or staffing of health care facilities in rural, underserved, or health
professional or medical shortage areas, and to address health disparities, including those based
on race, ethnicity, national origin, primary language use, age, disability, sex, including gender
identity and sexual orientation, geography, and socioeconomic status.

§ 100641

(a) An institutional provider’s global budget shall be determined before the start of a fiscal year
through negotiations between the provider and the board. The global budget shall be negotiated
annually based on the payment factors described in subdivision (d).

(b) An institutional provider’s global budget shall be used only to cover operating expenses
associated with direct care for patients for health care items and services covered under CalCare.
An institutional provider’s global budget shall not be used for capital expenditures, and capital
expenditures shall not be included in the global budget.

(c) The board, on a quarterly basis, shall review whether requirements of the institutional
provider’s participation agreement and negotiated global budget have been performed and shall
determine whether adjustment to the institutional provider’s payment is warranted.

(d) A payment negotiated pursuant to subdivision (a) shall take into account, with respect to each
provider, all of the following:
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(1) The historical volume of services provided for each health care item and service in the
previous three-year period.

(2) The actual expenditures of a provider in the provider’s most recent Medicare cost report for
each health care item and service, or other cost report that may otherwise be adopted by the
board, compared to the following:

(A) The expenditures of other comparable institutional providers in the state.

(B) The normative payment rates established under the comparative payment rate systems
pursuant to Section 100643, including permissible adjustments to the rates for the health care
items and services.

(C) Projected changes in the volume and type of health care items and services to be furnished.
(D) Employee wages.

(E) The provider’s maximum capacity to provide the health care items and services.

(F) Education and prevention programs.

(G) Permissible adjustments to the provider’s operating budget from the previous fiscal year due
to factors including an increase in primary or specialty care access, efforts to decrease health care
disparities in rural or medically underserved areas, a response to emergent conditions, and
proposed changes to patient care programs at the institutional level.

(H) Any other factor determined appropriate by the board.

(3) In a rural or medically underserved area, the need to mitigate the impact of the availability
and accessibility of health care services through increased global budget payment.

(e) A payment negotiated pursuant to subdivision (a) or payment methodology shall not do any
of the following:

(1) Take into account capital expenditures of the provider or any other expenditure not directly
associated with furnishing health care items and services under CalCare.

(2) Be used by a provider for capital expenditures or other expenditures associated with capital
projects.

(3) Exceed the provider’s capacity to furnish health care items and services covered under
CalCare.

(4) Be used to pay or otherwise compensate a board member, executive, or administrator of the
institutional provider who has an interest or relationship prohibited under paragraph (10) of
subdivision (b) of Section 100631 or paragraph (3) of subdivision (¢) of Section 100651.

(f) The board may negotiate changes to an institutional provider’s global budget based on factors
not prohibited under subdivision (e) or any other provision of this title.

(2) Subject to subdivision (1) of Section 100640, compensation costs for an employee, contractor
employee, or subcontractor employee of an institutional provider receiving a global budget shall
meet the compensation cap established in Section 4304(a)(16) of Title 41 of the United States
Code and its implementing regulations, except that the board may establish one or more
narrowly targeted exceptions for scientists, engineers, or other specialists upon a determination
that those exceptions are needed to ensure CalCare continued access to needed skills and
capabilities.

(h) A payment to an institutional provider pursuant to this section shall not allow a participating
provider to retain revenue generated from outsourcing health care items and services covered
under CalCare, unless that revenue was considered part of the global budget negotiation process.
This subdivision shall apply to revenue from outsourcing health care items and services that were
previously furnished by employees of the participating provider who were subject to a collective
bargaining agreement.
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(1) For the purposes of this section, “operating expenses’ of a provider include the following:
(1) The costs associated with covered health care items and services under CalCare, including
the following:

(A) Compensation for health care professionals, ancillary staff, and services employed or
otherwise paid by an institutional provider.

(B) Pharmaceutical products administered by health care professionals at the institutional
provider’s facility or facilities.

(C) Purchasing supplies.

(D) Maintenance of medical devices and health care technologies, including diagnostic testing
equipment, except that health information technology and artificial intelligence shall be
considered capital expenditures, unless otherwise determined by the board.

(E) Incidental services necessary for safe patient care.

(F) Patient care, education, and preventive health programs, and necessary staff to implement
those programs.

(G) Occupational health and safety programs and public health programs, and necessary staff to
implement those programs for the continued education and health and safety of clinicians and
other individuals employed by the institutional provider.

(H) Infectious disease response preparedness, including the maintenance of a one-year or 365-
day stockpile of personal protective equipment, occupational testing and surveillance, and
contact tracing.

(2) Administrative costs of the institutional provider.

§ 100642

(a) The board shall consider an appeal of payments and the global budget, filed by an
institutional provider that is subject to the payments or global budget, based on the following:
(1) The overall financial condition of the institutional provider, including bankruptcy or financial
solvency.

(2) Excessive risks to the ongoing operation of the institutional provider.

(3) Justifiable differences in costs among providers, including providing a service not available
from other providers in the region, or the need for health care services in rural areas with a
shortage of health professionals or medically underserved areas and populations.

(4) Factors that led to increased costs for the institutional provider that can reasonably be
considered to be unanticipated and out of the control of the provider. Those factors may include:
(A) Natural disasters.

(B) Outbreaks of epidemics or infectious diseases.

(C) Unanticipated facility or equipment repairs or purchases.

(D) Significant and unanticipated increases in pharmaceutical or medical device prices.

(5) Changes in state or federal laws that result in a change in costs.

(6) Reasonable increases in labor costs, including salaries and benefits, and changes in collective
bargaining agreements, prevailing wage, or local law.

(b) (1) The payments set and global budget negotiated by the board to be paid to the institutional
provider shall stay in effect during the appeal process, subject to interim relief provisions.

(2) The board shall have the power to grant interim relief based on fairness. The board shall
develop regulations governing interim relief. The board shall establish uniform written
procedures for the submission, processing, and consideration of an interim relief appeal by an
institutional provider. A decision on interim relief shall be granted within one month of the filing
of an interim relief appeal. An institutional provider shall certify in its interim relief appeal that
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the request is made on the basis that the challenged amount is arbitrary and capricious, or that the
institutional provider has experienced a bona fide emergency based on unanticipated costs or
costs outside the control of the entity, including those described in paragraph (4) of subdivision
(a).

(c) (1) In accordance with the Administrative Procedure Act (Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2), the board may delegate the conduct of a
hearing to an administrative law judge, who shall issue a proposed decision with findings of fact
and conclusions of law.

(2) The administrative law judge may hold evidentiary hearings and shall issue a proposed
decision with findings of fact and conclusions of law, including a recommended adjusted
payment or global budget, within four months of the filing of the appeal.

(3) Within 30 days of receipt of the proposed decision by the administrative law judge, the board
may approve, disapprove, or modify the decision, and shall issue a final decision for the
appealing institutional provider.

(d) A final determination by the board shall be subject to judicial review pursuant to Section
1094.5 of the Code of Civil Procedure.

§ 100643

(a) The board shall use existing Medicare prospective payment systems to establish and serve as
the comparative payment rate system in global budget negotiations described in subparagraph
(B) of paragraph (2) of subdivision (d) of Section 100641. The board shall update the
comparative payment rate system annually.

(b) To develop the comparative payment rate system, the board shall use only the operating base
payment rates under each Medicare prospective payment system with applicable adjustments.
(c) The comparative rate system shall not include value-based purchasing adjustments or capital
expenses base payment rates that may be included in Medicare prospective payment systems.
(d) In the first year that global budget payments are available to institutional providers, and for
purposes of selecting a comparative payment rate system used during initial global budget
negotiations for an institutional provider, the board shall take into account the appropriate
Medicare prospective payment system from the most recent year to determine what operating
base payment the institutional provider would have been paid for covered health care items and
services furnished the preceding year with applicable adjustments, excluding value-based
purchasing adjustments, based on the prospective payment system.

§ 100644

(a) The board shall engage in good faith negotiations with health care providers’ representatives
under Chapter 8 (commencing with Section 100675) to determine rates of fee-for-service
payment for health care items and services furnished under CalCare.

(b) There shall be a rebuttable presumption that the Medicare fee-for-service rates of
reimbursement constitute reasonable fee-for-service payment rates. The fee schedule shall be
updated annually.

(c) Payments to individual providers under this article shall not include payments to individual
providers in salaried positions at institutional providers receiving global budgets under Section
100641 or individual health care professionals who are employed by or otherwise receive
compensation or payment for health care items and services furnished under CalCare from group
practices, county organized health systems, or local initiatives that receive payment under
CalCare on a salaried basis.
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(d) To establish the fee-for-service payment rates, the board shall ensure that the fee schedule
compensates physicians and other health care professionals at a rate that reflects the value for
health care items and services furnished.

(e) In a rural or medically underserved area, the board may mitigate the impact of the availability
and accessibility of health care services through increased individual provider payment.

§ 100645

(a) (1) The board shall adopt, by regulation, payment methodologies for the payment of capital
expenditures for specifically identified capital projects incurred by not-for-profit or
governmental entities that are health facilities pursuant to Chapter 2 (commencing with Section
1250) of Division 2 of the Health and Safety Code.

(2) The board shall prioritize allocation of funding under this subdivision to projects that propose
to use the funds to improve service in a rural or medically underserved area, or to address health
disparities, including those based on race, ethnicity, national origin, primary language use, age,
disability, sex, including gender identity and sexual orientation, geography, and socioeconomic
status. The board shall consider the impact of any prior reduction in services or facility closure
by a not-for-profit or governmental entity as part of the application review process.

(3) For the purposes of funding capital expenditures under this section, health care facilities and
governmental entities shall apply to the board in a time and manner specified by the board. All
capital-related expenses generated by a capital project shall have received prior approval from
the board to be paid under CalCare.

(b) Approval of an application for capital expenditures shall be based on achievement of the
program standards described in Chapter 6 (commencing with Section 100650).

(c) The board shall not grant funding for capital expenditures for capital projects that are
financed directly or indirectly through the diversion of private or other non-CalCare program
funding that results in reductions in care to patients, including reductions in registered nursing
staffing patterns and changes in emergency room or primary care services or availability.

(d) A participating provider shall not use operating funds or payments from CalCare for the
operating expenses associated with a capital asset that was not funded by CalCare without the
approval of the board.

(e) A participating provider shall not do either of the following:

(1) Use funds from CalCare designated for operating expenses or payments for capital
expenditures.

(2) Use funds from CalCare designated for capital expenditures or payments for operating
expenses.

§ 100646

(a) (1) A margin generated by a participating provider receiving a global budget under CalCare
may be retained and used to meet the health care needs of CalCare members.

(2) A participating provider shall not retain a margin if that margin was generated through
inappropriate limitations on access to health care, compromises in the quality of care, or actions
that adversely affected or are likely to adversely affect the health of the persons receiving
services from an institutional provider, group practice, or other participating provider under
CalCare.

(3) The board shall evaluate the source of margin generation.

(b) A payment under CalCare, including provider payments for operating expenses or capital
expenditures, shall not take into account, include a process for the funding of, or be used by a
provider for any of the following:
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(1) Marketing, which does not include education and prevention programs paid under a global

budget.
(2) The profit or net revenue, or increasing the profit, net revenue, or financial result of the

provider.

(3) An incentive payment, bonus, or compensation based on patient utilization of health care
items or services or any financial measure applied with respect to the provider or a group
practice or other entity that contracts with or provides health care items or services, including
pharmaceutical products and medical devices or equipment, to the provider.

(4) A bonus, incentive payment, or incentive adjustment from CalCare to a participating
provider.

(5) A bonus, incentive payment, or compensation based on the financial results of any other
health care provider with which the provider has a pecuniary interest or contractual relationship,
including employment or other compensation-based relationship.

(6) A bonus, incentive payment, or compensation based on the financial results of an integrated
health care delivery system, group practice, or other provider.

(7) State political contributions.

(c) (1) The board shall establish and enforce penalties for violations of this section, consistent
with the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2).

(2) Penalty payments collected for violations of this section shall be remitted to the CalCare
Trust Fund for use in CalCare.

§ 100647

(a) The board shall, in consultation with the Department of General Services, the Department of
Health Care Services, and other relevant state agencies, negotiate prices to be paid for
pharmaceuticals, medical supplies, medical technology, and medically necessary assistive
equipment covered through CalCare. Negotiations by the board shall be on behalf of the entire
CalCare program. A state agency shall cooperate to provide data and other information to the
board.

(b) The board shall, in consultation with the Department of General Services, the Department of
Health Care Services, the CalCare Public Advisory Committee, patient advocacy organizations,
physicians, registered nurses, pharmacists, and other health care professionals, establish a
prescription drug formulary system. To establish the prescription drug formulary system, the
board shall do all of the following:

(1) Promote the use of generic and biosimilar medications.

(2) Consider the clinical efficacy of medications.

(3) Update the formulary frequently and allow health care professionals, other clinicians, and
members to petition the board to add new pharmaceuticals or to remove ineffective or dangerous
medications from the formulary.

(4) Consult with patient advocacy organizations, physicians, nurses, pharmacists, and other
health care professionals to determine the clinical efficacy and need for the inclusion of specific
medications in the formulary.

(c) The prescription drug formulary system shall not require a prior authorization determination
for coverage under CalCare and shall not apply treatment limitations through the use of step
therapy protocols.

(d) The board shall promulgate regulations regarding the use of off-formulary medications that
allow for patient access.
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CHAPTER 6. Program Standards

§ 100650

CalCare shall establish a single standard of safe, therapeutic, and effective care for all residents
of the state by the following means:

(a) The board shall establish requirements and standards, by regulation, for CalCare and health
care providers, consistent with this title and consistent with the applicable professional practice
and licensure standards of health care providers and health care professionals established
pursuant to the Business and Professions Code, the Health and Safety Code, the Insurance Code,
and the Welfare and Institutions Code, including requirements and standards for, as applicable:
(1) The scope, quality, and accessibility of health care items and services.

(2) Relations between participating providers and members.

(3) Relations between institutional providers, group practices, and individual health care
organizations, including credentialing for participation in CalCare and clinical and admitting
privileges, and terms, methods, and rates of payment.

(b) The board shall establish requirements and standards, by regulation, under CalCare that
include provisions to promote all of the following:

(1) Simplification, transparency, uniformity, and fairness in the following:

(A) Health care provider credentialing for participation in CalCare.

(B) Health care provider clinical and admitting privileges in health care facilities.

(C) Clinical placement for educational purposes, including clinical placement for prelicensure
registered nursing students without regard to degree type, that prioritizes nursing students in
public education programs.

(D) Payment procedures and rates.

(E) Claims processing.

(2) In-person primary and preventive care, efficient and effective health care items and services,
quality assurance, and promotion of public, environmental, and occupational health.

(3) Elimination of health care disparities.

(4) Nondiscrimination pursuant to Section 100621.

(5) Accessibility of health care items and services, including accessibility for people with
disabilities and people with limited ability to speak or understand English.

(6) Providing health care items and services in a culturally, linguistically, and structurally
competent manner.

(c) The board shall establish requirements and standards, to the extent authorized by federal law,
by regulation, for replacing and merging with CalCare health care items and services and
ancillary services currently provided by other programs, including Medicare, the Affordable
Care Act, and federally matched public health programs.

(d) A participating provider shall furnish information as required by the Department of Health
Care Access and Information pursuant to Sections 100616 and 100631, and to Division 107
(commencing with Section 127000) of the Health and Safety Code, and permit examination of
that information by the board as reasonably required for purposes of reviewing accessibility and
utilization of health care items and services, quality assurance, cost containment, the making of
payments, and statistical or other studies of the operation of CalCare or for protection and
promotion of public, environmental, and occupational health.

(e) The board shall use the data furnished under this title to ensure that clinical practices meet the
utilization, quality, and access standards of CalCare. The board shall not use a standard




1403  developed under this chapter for the purposes of establishing a payment incentive or adjustment
1404  under CalCare.

1405  (f) To develop requirements and standards and making other policy determinations under this
1406  chapter, the board shall consult with representatives of members, health care providers, health
1407  care organizations, labor organizations representing health care employees, and other interested
1408  parties.

1409  § 100651

1410  (a) (1) As part of a health care practitioner’s duty to advocate for medically appropriate health
1411  care for their patients pursuant to Sections 510 and 2056 of the Business and Professions Code, a
1412  participating provider has a duty to act in the exclusive interest of the patient.

1413  (2) The duty described in paragraph (1) applies to a health care professional who may be

1414  employed by a participating provider or otherwise receive compensation or payment for health
1415  care items and services furnished under CalCare.

1416  (b) Consistent with subdivision (a) and with Sections 510 and 2056 of the Business and

1417  Professions Code:

1418 (1) An individual’s treating physician, or other health care professional who is authorized to
1419  diagnose the individual in accordance with all applicable scope of practice and other license
1420  requirements and is treating the individual, is responsible for the determination of the medically
1421  necessary or appropriate care for the individual.

1422  (2) A participating provider or health care professional who may be employed by CalCare or
1423  otherwise receive compensation or payment for health care items and services furnished under
1424  CalCare from a participating provider or other person participating in CalCare shall use

1425  reasonable care and diligence in safeguarding an individual under the care of the provider or
1426  professional and shall not impair an individual’s treating physician or other health care provider
1427  treating the individual from advocating for medically necessary or appropriate care under this
1428  section.

1429  (c) A health care provider or health care professional described in subdivision (a) violates the
1430  duty established under this section for any of the following:

1431 (1) Having a pecuniary interest or relationship, including an interest or relationship disclosed
1432  under subdivision (d), that impairs the provider’s ability to provide medically necessary or

1433 appropriate care.

1434  (2) Accepting a bonus, incentive payment, or compensation based on any of the following:
1435  (A) A patient’s utilization of services.

1436  (B) The financial results of another health care provider with which the participating provider
1437  has a pecuniary interest or contractual relationship, including employment or other

1438  compensation-based relationship, or of a person that contracts with or provides health care items
1439  or services, including pharmaceutical products and medical devices or equipment, to the

1440  provider.

1441  (C) The financial results of an institutional provider, group practice, or person that contracts
1442  with, provides health care items or services under, or otherwise receives payment from CalCare.
1443  (3) Having a board member, executive, or administrator that receives compensation from, owns
1444  stock or has other financial investments in, or serves as a board member of an entity that

1445  contracts with or provides health care items or services, including pharmaceutical products and
1446  medical devices or equipment, to the provider.

1447  (d) To evaluate and review compliance with this section, a participating provider shall report, at
1448  least annually, to the Department of Health Care Access and Information all of the following:
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(1) A beneficial interest required to be disclosed to a patient pursuant to Section 654.2 of the
Business and Professions Code.

(2) A membership, proprietary interest, coownership, or profit-sharing arrangement, required to
be disclosed to a patient pursuant to Section 654.1 of the Business and Professions Code.

(3) A subcontract entered into that contains incentive plans that involve general payments,
including capitation payments or shared risk agreements, that are not tied to specific medical
decisions involving specific members or groups of members with similar medical conditions.
(4) Bonus or other incentive arrangements used in compensation agreements with another health
care provider or an entity that contracts with or provides health care items or services, including
pharmaceutical products and medical devices or equipment, to the provider.

(5) An offer, delivery, receipt, or acceptance of rebates, refunds, commission, preference,
patronage dividend, discount, or other consideration for a referral made in exception to Section
650 of the Business and Professions Code.

(e) The board may adopt regulations as necessary to implement and enforce this section and may
adopt regulations to expand reporting requirements under this section.

(f) For purposes of this section, “person” means an individual, partnership, corporation, limited
liability company, or other organization, or any combination thereof, including a medical group
practice, independent practice association, preferred provider organization, foundation, hospital
medical staff and governing body, or payer.

§ 100652

(a) An individual’s treating physician, nurse, or other health care professional, in implementing a
patient’s medical or nursing care plan and in accordance with their scope of practice and
licensure, may override health information technology or clinical practice guidelines, including
standards and guidelines implemented by a participating provider through the use of health
information technology, including electronic health record technology., clinical decision support
technology, and computerized order entry programs.

(b) An override described in subdivision (a) shall, in the independent professional judgment of
the treating physician, nurse, or other health care professional, meet all of the following
requirements:

(1) The override is consistent with the treating physician’s, nurse’s, or other health care
professional’s determination of medical necessity or appropriateness or nursing assessment.

(2) The override is in the best interest of the patient.

(3) The override is consistent with the patient’s wishes.

CHAPTER 7. Funding

Article 1. Federal Health Programs and Funding

§ 100660

(a) (1) The board is authorized to and shall seek all federal waivers and other federal approvals
and arrangements and submit state plan amendments as necessary to operate CalCare consistent
with this title.

(2) The board is authorized to apply for a federal waiver or federal approval as necessary to
receive funds to operate CalCare pursuant to paragraph (1), including a waiver under Section
18052 of Title 42 of the United States Code.

(3) The board shall apply for federal waivers or federal approval pursuant to paragraph (1) by
January 1, 2024.

(b) (1) The board shall apply to the United States Secretary of Health and Human Services or
other appropriate federal official for all waivers of requirements, and make other arrangements,
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under Medicare, any federally matched public health program, the Affordable Care Act, and any
other federal programs or laws, as appropriate, that are necessary to enable all CalCare members
to receive all benefits under CalCare through CalCare, to enable the state to implement this title,
and to allow the state to receive and deposit all federal payments under those programs,
including funds that may be provided in lieu of premium tax credits, cost-sharing subsidies, and
small business tax credits, in the State Treasury to the credit of the CalCare Trust Fund, created
pursuant to Section 100665, and to use those funds for CalCare and other provisions under this
title.

(2) To the fullest extent possible, the board shall negotiate arrangements with the federal
government to ensure that federal payments are paid to CalCare in place of federal funding of, or
tax benefits for, federally matched public health programs or federal health programs. To the
extent any federal funding is not paid directly to CalCare, the state shall direct the funding and
moneys to CalCare.

(3) The board may require members or applicants to provide information necessary for CalCare
to comply with any waiver or arrangement under this title. Information provided by members to
the board for the purposes of this subdivision shall not be used for any other purpose.

(4) The board may take any additional actions necessary to effectively implement CalCare to the
maximum extent possible as an independent single-payer program consistent with this title. It is
the intent of the Legislature to establish CalCare, to the fullest extent possible, as an independent
agency.

(c) The board may take actions consistent with this article to enable CalCare to administer
Medicare in California. CalCare shall be a provider of supplemental insurance coverage and shall
provide premium assistance for drug coverage under Medicare Part D for eligible members of
CalCare.

(d) The board may waive or modify the applicability of any provisions of this title relating to any
federally matched public health program or Medicare, as necessary, to implement any waiver or
arrangement under this section or to maximize the federal benefits to CalCare under this section.
(e) The board may apply for coverage for, and enroll, any eligible member under any federally
matched public health program or Medicare. Enrollment in a federally matched public health
program or Medicare shall not cause a member to lose a health care item or service provided by
CalCare or diminish any right the member would otherwise have.

(f) (1) Notwithstanding any other law, the board, by regulation, shall increase the income
eligibility level, increase or eliminate the resource test for eligibility, simplify any procedural or
documentation requirement for enrollment, and increase the benefits for any federally matched
public health program and for any program in order to reduce or eliminate an individual’s
coinsurance, cost-sharing, or premium obligations or increase an individual’s eligibility for any
federal financial support related to Medicare or the Affordable Care Act.

(2) The board may act under this subdivision, upon a finding approved by the Director of
Finance and the board that the action does all of the following:

(A) Will help to increase the number of members who are eligible for and enrolled in federally
matched public health programs, or for any program to reduce or eliminate an individual’s
coinsurance, cost-sharing, or premium obligations or increase an individual’s eligibility for any
federal financial support related to Medicare or the Affordable Care Act.

(B) Will not diminish any individual’s access to a health care item or service or right the
individual would otherwise have.

(C) Is in the interest of CalCare.
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(D) Does not require or has received any necessary federal waivers or approvals to ensure federal
financial participation.

(2) To enable the board to apply for coverage for, and enroll, any eligible member under any
federally matched public health program or Medicare, the board may require that every member
or applicant provide the information necessary to enable the board to determine whether the
applicant is eligible for a federally matched public health program or for Medicare, or any
program or benefit under Medicare.

(h) As a condition of continued eligibility for health care items and services under CalCare, a
member who is eligible for benefits under Medicare shall enroll in Medicare, including Parts A,
B, and D.

(1) The board shall provide premium assistance for all members enrolling in a Medicare Part D
drug coverage plan under Section 1860D of Title XVIII of the federal Social Security Act (42
U.S.C. Sec. 1395w-101 et seq.), limited to the low-income benchmark premium amount
established by the federal Centers for Medicare and Medicaid Services and any other amount the
federal agency establishes under its de minimis premium policy, except that those payments
made on behalf of members enrolled in a Medicare Advantage plan may exceed the low-income
benchmark premium amount if determined to be cost effective to CalCare.

(1) If the board has reasonable grounds to believe that a member may be eligible for an income-
related subsidy under Section 1860D-14 of Title XVIII of the federal Social Security Act (42
U.S.C. Sec. 1395w-114), the member shall provide, and authorize CalCare to obtain, any
information or documentation required to establish the member’s eligibility for that subsidy. The
board shall attempt to obtain as much of the information and documentation as possible from
records that are available to it.

(k) The board shall make a reasonable effort to notify members of their obligations under this
section. After a reasonable effort has been made to contact the member, the member shall be
notified in writing that the member has 60 days to provide the required information. If the
required information is not provided within the 60-day period, the member’s coverage under
CalCare may be suspended until the issue is resolved. Information provided by a member to the
board for the purposes of this section shall not be used for any other purpose.

(1) The board shall assume responsibility for all benefits and services paid for by the federal
government with those funds.

Article 2. CalCare Trust Fund

§ 100665

(a) The CalCare Trust Fund is hereby created in the State Treasury for the purposes of this title to
be administered by the CalCare Board. Notwithstanding Section 13340, all moneys in the fund
shall be continuously appropriated without regard to fiscal year for the purposes of this title. Any
moneys in the fund that are unexpended or unencumbered at the end of a fiscal year may be
carried forward to the next succeeding fiscal year.

(b) Notwithstanding any other law, moneys deposited in the fund shall not be loaned to, or
borrowed by, any other special fund or the General Fund, a county general fund or any other
county fund, or any other fund.

(c) The board shall establish and maintain a prudent reserve in the fund to enable it to respond to
costs including those of an epidemic, pandemic, natural disaster, or other health emergency, or
market-shift adjustments related to patient volume.
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(d) The board or staff of the board shall not utilize any funds intended for the administrative and
operational expenses of the board for staff retreats, promotional giveaways, excessive executive
compensation, or promotion of federal or state legislative or regulatory modifications.

(e) Notwithstanding Section 16305.7, all interest earned on the moneys that have been deposited
into the fund shall be retained in the fund and used for purposes consistent with the fund.

(f) The fund shall consist of all of the following:

(1) All moneys obtained pursuant to legislation enacted as proposed under Section 100670.

(2) Federal payments received as a result of any waiver of requirements granted or other
arrangements agreed to by the United States Secretary of Health and Human Services or other
appropriate federal officials for health care programs established under Medicare, any federally
matched public health program, or the Affordable Care Act.

(3) The amounts paid by the State Department of Health Care Services that are equivalent to
those amounts that are paid on behalf of residents of this state under Medicare, any federally
matched public health program, or the Affordable Care Act for health benefits that are equivalent
to health benefits covered under CalCare.

(4) Federal and state funds for purposes of the provision of services authorized under Title XX of
the federal Social Security Act (42 U.S.C. Sec. 1397 et seq.) that would otherwise be covered
under CalCare.

(5) State moneys that would otherwise be appropriated to any governmental agency, office,
program, instrumentality, or institution that provides health care items or services for services
and benefits covered under CalCare. Payments to the fund pursuant to this section shall be in an
amount equal to the money appropriated for those purposes in the fiscal year beginning
immediately preceding the effective date of this title.

(2) All federal moneys shall be placed into the CalCare Federal Funds Account, which is hereby
created within the CalCare Trust Fund.

(h) Moneys in the CalCare Trust Fund shall only be used for the purposes established in this title.
(1) (1) Before the delivery of the fiscal analysis required pursuant to Section 100619:

(A) Moneys in the CalCare Trust fund shall not be used for startup and administrative costs to
implement Section 100612.

(B) Moneys in the CalCare Trust Fund may be used to design and commission the fiscal analysis
required pursuant to Section 100619.

(2) After delivery of the fiscal analysis required pursuant to Section 100619, moneys in the
CalCare Trust Fund may be used for startup and administrative costs to implement Section
100612 only if the Legislature approves the implementation of CalCare by statute, pursuant to
subdivision (d) of Section 100619.

§ 100667

(a) The board annually shall prepare a budget for CalCare that specifies a budget for all
expenditures to be made for covered health care items and services and shall establish allocations
for each of the budget components under subdivision (b) that shall cover a three-year period.

(b) The CalCare budget shall consist of at least the following components:

(1) An operating budget.

(2) A capital expenditures budget.

(3) A special projects budget.

(4) Program standards activities.

(5) Health professional education expenditures.

(6) Administrative costs.
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(7) Prevention and public health activities.

(c) The board shall allocate the funds received among the components described in subdivision
(b) to ensure the following:

(1) The operating budget allows for participating providers to meet the health care needs of the
population.

(2) A fair allocation to the special projects budget to meet the purposes described in subdivision
(f) in a reasonable timeframe.

(3) A fair allocation for program standards activities.

(4) The health professional education expenditures component is sufficient to meet the need for
covered health care items and services.

(d) The operating budget described in paragraph (1) of subdivision (b) shall be used for
payments to providers for health care items and services furnished by participating providers
under CalCare.

(e) The capital expenditures budget described in paragraph (2) of subdivision (b) shall be used
for the construction or renovation of health care facilities, excluding congregate or segregated
facilities for individuals with disabilities who receive long-term services and supports under
CalCare, and other capital expenditures.

(f) (1) The special projects budget shall be used for the payment to not-for-profit or
governmental entities that are health facilities pursuant to Chapter 2 (commencing with Section
1250) of Division 2 of the Health and Safety Code for the construction or renovation of health
care facilities, major equipment purchases, staffing in a rural or medically underserved area, and
to address health disparities, including those based on race, ethnicity, national origin, primary
language use, age, disability, sex, including gender identity and sexual orientation, geography,
and socioeconomic status.

(2) To mitigate the impact of the payments on the availability and accessibility of health care
services, the special projects budget may be used to increase payment to providers in a rural or
medically underserved area.

(2) For up to five years following the date on which benefits first become available under
CalCare, at least 1 percent of the budget shall be allocated to programs providing transition
assistance pursuant to Section 100615.

Article 3. CalCare Financing

§ 100670

(a) It is the intent of the Legislature to enact legislation that would develop a revenue plan, taking
into consideration anticipated federal revenue available for CalCare. In developing the revenue
plan, it is the intent of the Legislature to consult with appropriate officials and stakeholders.

(b) It is the intent of the Legislature to enact legislation that would require all state revenues from
CalCare to be deposited in an account within the CalCare Trust Fund to be established and
known as the CalCare Trust Fund Account.

CHAPTER 8. Collective Negotiation by Health Care Providers with CalCare

Article 1. Definitions

§ 100675

For purposes of this chapter, the following definitions apply:

(a) (1) “Health care provider” means a person who is licensed, certified, registered, or authorized
to practice a health care profession pursuant to Division 2 (commencing with Section 500) of the
Business and Professions Code and who is either of the following:
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(A) An individual who practices that profession as a health care professional or as an
independent contractor.

(B) An owner, officer, shareholder, or proprictor of a health care group practice that has elected
to receive fee-for-service payments from CalCare pursuant to subdivision (d) of Section 100640.
(2) A health care provider licensed, certified, registered, or authorized to practice a health care
profession pursuant to Division 2 (commencing with Section 500) of the Business and
Professions Code who practices as an employee of a health care provider is not a health care
provider for purposes of this chapter.

(b) “Health care provider’s representative” means a third party that is authorized by a health care
provider to negotiate on their behalf with CalCare over terms and conditions affecting those
health care providers.

Article 2. Authorized Collective Negotiation

§ 100676

(a) Health care providers may meet and communicate for the purpose of collectively negotiating
with CalCare on any matter relating to CalCare fee-for-service rates of payment for health care
items and services or procedures related to fee-for-service payment under CalCare.

(b) This chapter does not allow a strike of CalCare by health care providers related to the
collective negotiations.

(c) This chapter does not allow or authorize terms or conditions that would impede the ability of
CalCare to comply with applicable state or federal law.

Article 3. Collective Negotiation Requirements

§ 100677

(a) Collective negotiation under this chapter shall meet all of the following requirements:

(1) A health care provider may communicate with other health care providers regarding the terms
and conditions to be negotiated with CalCare.

(2) A health care provider may communicate with a health care provider’s representative.

(3) A health care provider’s representative is the only party authorized to negotiate with CalCare
on behalf of the health care providers as a group.

(4) A health care provider can be bound by the terms and conditions negotiated by the health
care provider’s representative.

(b) This chapter does not affect or limit the right of a health care provider or group of health care
providers to collectively petition a governmental entity for a change in a law, rule, or regulation.
(c) This chapter does not affect or limit collective action or collective bargaining on the part of a
health care provider with the health care provider’s employer or any other lawful collective
action or collective bargaining.

§ 100678

(a) Before engaging in collective negotiations with CalCare on behalf of health care providers, a
health care provider’s representative shall file with the board, in the manner prescribed by the
board, information identifying the representative, the representative’s plan of operation, and the
representative’s procedures to ensure compliance with this chapter.

(b) A person who acts as the representative of negotiating parties under this chapter shall pay a
fee to the board to act as a representative. The board, by regulation, shall set fees in amounts
deemed reasonable and necessary to cover the costs incurred by the board in administering this

chapter.
Article 4. Prohibited Collective Action

§ 100679
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(a) This chapter does not authorize competing health care providers to act in concert in response
to a health care provider’s representative’s discussions or negotiations with CalCare, except as
authorized by other law.

(b) A health care provider’s representative shall not negotiate an agreement that excludes, limits
the participation or reimbursement of,, or otherwise limits the scope of services to be provided by
a health care provider or group of health care providers with respect to the performance of
services that are within the health care provider’s scope of practice, license, registration, or
certificate.

CHAPTER 9. Operative Date

§ 100680

(a) Notwithstanding any other law, this title, except for Chapter 1 (commencing with

Section 100600), Chapter 2 (commencing with Section 100610), and Article 1 (commencing
with Section 100660) of Chapter 7, shall not become operative until the date the Secretary of
California Health and Human Services notifies the Secretary of the Senate and the Chief Clerk of
the Assembly in writing that the secretary has determined that the CalCare Trust Fund has the
revenues to fund the costs of implementing this title.

(b) The California Health and Human Services Agency shall publish a copy of the notice on its
internet website.

(c) The Secretary of California Health and Human Services shall make a notification pursuant to
subdivision (a) only if the Legislature approves the implementation of CalCare by statute,
pursuant to subdivision (d) of Section 100619.

(d) Notwithstanding any other law, this title, except for Chapter 1 (commencing with Section
100600), Chapter 2 (commencing with Section 100610), and Article 1 (commencing with
Section 100660) of Chapter 7, shall not become operative until the people of California approve
a proposition that creates the revenue mechanisms necessary to implement this title, after taking
into consideration consolidation of existing revenues for health care coverage and anticipated
savings from a single-payer health care coverage and a health care cost control system.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem: The Knox-Keene Health Care Service Plan Act of 1975, as amended, is the set of
laws or statutes passed by the State Legislature to regulate health care service plans, including
health maintenance organizations (HMOs) within the State. The Knox-Keene Act is in the
California Health & Safety Code, section 1340 et seq. Health care in California is a fragmented,
disjointed contradictory system of health care plans and services that confuse and frustrate the
public trying to secure affordable competent health care. Over the years medical science has
progressed by leaps and bounds so that people can now live more healthy productive lives.
Tragically, many are denied available health care simply because they cannot afford to pay. As a
result, they live in pain and disability and die earlier than they should.

The Solution: A Single Payer Medicare for All Program in California would take private
business out of health care and eliminate the profit motive. It would cost less than the current



medical care system and provide better medical care benefits. Instead of "Life, Liberty and the
Pursuit of Happiness" today's goal should be "Life, Liberty and the Pursuit of Health Care''.
Denying affordable available health care to the ill, sick and needy makes the pursuit of happiness
a sad illusion!!! See also www.healthcareforall.org.

IMPACT STATEMENT
The impact of this resolution is uncertain.

CURRENT OR PRIOR RELATED LEGISLATION
AB 1400 (Kalra, 2021-2022 Reg. Sess.). On February 1, 2022, AB 1400 “Died on third reading
file” for the Assembly.

AUTHOR AND/OR PERMANENT CONTACT:
James Mahon

RESPONSIBLE FLOOR DELEGATE: James Mahon, SBN 66682, jfmlex@gmail.com, tel:
650-515-7091
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