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RESOLUTION 01-01-2024 
Criminal Law - Procedure 
TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 801.01 of the Business and Professions Code, to read as follows: 

§ 801.01 1 
The Legislature finds and declares that the filing of reports with the applicable state 2 

agencies required under this section is essential for the protection of the public. It is the intent of 3 
the Legislature that the reporting requirements set forth in this section be interpreted broadly in 4 
order to expand reporting obligations. 5 

(a) A complete report shall be sent to the Medical Board of California, the  Osteopathic 6 
Medical Board of California, the California Board of Podiatric Medicine, or the Physician 7 
Assistant Board with respect to a licensee of the board as to the following: 8 

(1) A settlement over thirty thousand dollars ($30,000) one hundred thousand dollars 9 
($100,000) or arbitration award of any amount or a civil judgment of any amount, whether or not 10 
vacated by a settlement after entry of the judgment, that was not reversed on appeal, of a claim or 11 
action for damages for death or personal injury caused by the licensee’s alleged negligence, error, 12 
or omission in practice, or by the licensee’s rendering of unauthorized professional services. 13 

(2) A settlement over thirty thousand dollars ($30,000) one hundred thousand dollars 14 
($100,000), if the settlement is based on the licensee’s alleged negligence, error, or omission in 15 
practice, or on the licensee’s rendering of unauthorized professional services, and a party to the 16 
settlement is a corporation, medical group, partnership, or other corporate entity in which the 17 
licensee has an ownership interest or that employs or contracts with the licensee. 18 

(b) The report shall be sent by any of the following: 19 
(1) The insurer providing professional liability insurance to the licensee. 20 
(2) The licensee, or the licensee’s counsel. 21 
(3) A state or local governmental agency that self-insures the licensee. For purposes of 22 

this section, “state governmental agency” includes, but is not limited to, the University of 23 
California. 24 

(c) The entity, person, or licensee obligated to report pursuant to subdivision (b) shall 25 
send the complete report if the judgment, settlement agreement, or arbitration award is entered 26 
against or paid by the employer of the licensee and not entered against or paid by the licensee. 27 
“Employer,” as used in this paragraph, means a professional corporation, a group practice, a 28 
health care facility or clinic licensed or exempt from licensure under the Health and Safety Code, 29 
a licensed health care service plan, a medical care foundation, an educational institution, a 30 
professional institution, a professional school or college, a general law corporation, a public 31 
entity, or a nonprofit organization that employs, retains, or contracts with a licensee referred to in 32 
this section. Nothing in this paragraph shall be construed to authorize the employment of, or 33 
contracting with, any licensee in violation of Section 2400. 34 

(d) The report shall be sent to the Medical Board of California, the Osteopathic Medical 35 
Board of California, the California Board of Podiatric Medicine, or the Physician Assistant Board 36 
as appropriate, within 30 days after the written settlement agreement has been reduced to writing 37 
and signed by all parties thereto, within 30 days after service of the arbitration award on the 38 
parties, or within 30 days after the date of entry of the civil judgment. 39 
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(e) The entity, person, or licensee required to report under subdivision (b) shall notify the 40 
claimant or the claimant’s counsel, if the claimant is represented by counsel, that the report has 41 
been sent to the Medical Board of California, the Osteopathic Medical Board of California, the 42 
California Board of Podiatric Medicine, or the Physician Assistant Board. If the claimant or the 43 
claimant’s counsel has not received this notice within 45 days after the settlement was reduced to 44 
writing and signed by all of the parties or the arbitration award was served on the parties or the 45 
date of entry of the civil judgment, the claimant or the claimant’s counsel shall make the report to 46 
the appropriate board. 47 

(f) Failure to substantially comply with this section is a public offense punishable by a 48 
fine of not less than five hundred dollars ($500) and not more than five thousand dollars 49 
($5,000).  50 

(g)(1) The Medical Board of California, the Osteopathic Medical Board of California, the 51 
California Board of Podiatric Medicine, and the Physician Assistant Board may develop a 52 
prescribed form for the report. 53 

 (2) The report shall be deemed complete only if it includes the following information: 54 
 (A) The name and last known business and residential addresses of every plaintiff or 55 

claimant involved in the matter, whether or not the person received an award under the 56 
settlement, arbitration, or judgment. 57 

 (B) The name and last known business and residential addresses of every licensee who 58 
was alleged to have acted improperly, whether or not that person was a named defendant in the 59 
action and whether or not that person was required to pay any damages pursuant to the 60 
settlement, arbitration award, or judgment.  61 

 (C) The name, address, and principal place of business of every insurer providing 62 
professional liability insurance to any person described in subparagraph B, and the insured’s 63 
policy number. 64 

 (D) The name of the court in which the action or any part of the action was filed, and the 65 
date of filing and case number of each action. 66 

 (E) A description or summary of the facts of each claim, charge, or allegation, including 67 
the date of occurrence and the licensee’s role in the care or professional services provided to the 68 
patient with respect to those services at issue in the claim or action. 69 

 (F) The name and last known business address of each attorney who represented a party 70 
in the settlement, arbitration, or civil action, including the name of the client the attorney 71 
represented. 72 

 (G) The amount of the judgment, the date of its entry, and a copy of the judgment; the 73 
amount of the arbitration award, the date of its service on the parties, and a copy of the award 74 
document; or the amount of the settlement and the date it was reduced to writing and signed by 75 
all parties and a copy of the settlement agreement. If an otherwise reportable settlement is entered 76 
into after a reportable judgment or arbitration award is issued, the report shall include both a copy 77 
of the settlement agreement and a copy of the judgment or award. 78 

(H) The specialty or subspecialty of the licensee who was the subject of the claim or 79 
action. 80 

(I) Any other information the Medical Board of California, the Osteopathic Medical 81 
Board of California, the California Board of Podiatric Medicine, or the Physician Assistant Board 82 
may, by regulation, require. 83 

(3) Every professional liability insurer, self-insured governmental agency, or licensee or 84 
the licensee’s counsel that makes a report under this section and has received a copy of any 85 
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written or electronic patient medical or hospital records prepared by the treating physician and 86 
surgeon, podiatrist, or physician assistant, or the staff of the treating physician and surgeon, 87 
podiatrist, or hospital, describing the medical condition, history, care, or treatment of the person 88 
whose death or injury is the subject of the report, or a copy of any deposition in the matter that 89 
discusses the care, treatment, or medical condition of the person, shall include with the report, 90 
copies of the records and 99 depositions, subject to reasonable costs to be paid by the Medical 91 
Board of California, the Osteopathic Medical Board of California, the California Board of 92 
Podiatric Medicine, or the Physician Assistant Board. If confidentiality is required by court order 93 
and, as a result, the reporter is unable to provide the records and depositions, documentation to 94 
that effect shall accompany the original report. The applicable board may, upon prior notification 95 
of the parties to the action, petition the appropriate court for modification of any protective order 96 
to permit disclosure to the board. A professional liability insurer, self-insured governmental 97 
agency, or licensee or the licensee’s counsel shall maintain the records and depositions referred to 98 
in this paragraph for at least one year from the date of filing of the report required by this section. 99 

(h) If the board, within 60 days of its receipt of a report filed under this section, notifies a 100 
person named in the report, that person shall maintain for the period of three years from the date 101 
of filing of the report any records that person has as to the matter in question and shall make 102 
those records available upon request to the board to which the report was sent. 103 

(i) Notwithstanding any other provision of law, no insurer shall enter into a settlement 104 
without the written consent of the insured, except that this prohibition shall not void any 105 
settlement entered into without that written consent. The requirement of written consent shall 106 
only be waived by both the insured and the insurer. 107 

(j)(1) A state or local governmental agency that self-insures licensees shall, prior to 108 
sending a report pursuant to this section, do all of the following with respect to each licensee who 109 
will be identified in the report: 110 

(A) Before deciding that a licensee will be identified, provide written notice to the 111 
licensee that the agency intends to submit a report in which the licensee may be identified, based 112 
on the licensee’s role in the care or professional services provided to the patient that were at issue 113 
in the claim or action. This notice shall describe the reasons for notifying the licensee. The 114 
agency shall include with this notice a reasonable opportunity for the licensee to review a copy of 115 
records to be used by the agency in deciding whether to identify the licensee in the report. 116 

(B) Provide the licensee with a reasonable opportunity to provide a written response to 117 
the agency and written materials in support of the licensee’s position. If the licensee is identified 118 
in the report, the agency shall include this response and materials in the report submitted to a 119 
board under this section if requested by the licensee. 120 

(C) At least 10 days prior to the expiration of the 30-day reporting requirement under 121 
subdivision (d), provide the licensee with the opportunity to present arguments to the body that 122 
will make the final decision or to that body’s designee. The body shall review the care or 123 
professional services provided to the patient with respect to those services at issue in the claim or 124 
action and determine the licensee or licensees to be identified in the report and the amount of the 125 
settlement to be apportioned to the licensee. 126 

(2) Nothing in this subdivision shall be construed to modify either the content of a report 127 
required under this section or the timeframe for filing that report. 128 

(k) For purposes of this section, “licensee” means a licensee of the Medical Board of 129 
California, the Osteopathic Medical Board of California, the California Board of Podiatric 130 
Medicine, or the Physician Assistant Board. 131 
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(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem (including Existing Law): From 1975 until 2023, Civil Code section 3333.2 limited 
non-economic damages in medical negligence causes of action to $250,000. In 2023, AB 35 
increased the limits on non-economic damages in medical negligence causes of action from 
$250,000 to $350,000. It additionally increases limits on non-economic damages by $40,000 per 
year until a cap of $750,000 is reached for non-economic damages in medical negligence causes 
of action. In wrongful death causes of action, AB 35 changed the limits on non-economic 
damages from $250,000 to $500,000 in 2023, and allows for increases of $50,000 each year until 
a cap of $1 million is reached for non-economic damages in wrongful death causes of action. 

This increase in cap limitations has already increased the number of medical negligence 
filings by about 8% and will probably have a similar effect going forward as the non-economic 
caps are raised annually. This raising of the limitations will likely require increased settlement 
costs to resolve medical negligence cases going forward. At the same time, physicians are 
required to be reported to the Medical Board of California under California Business and 
Professions Code section 801.01 for settlements of $30,000 or more. This reporting requirement 
to the Medical Board is a serious impediment to structure settlements with the increase in cap 
limitations. 

While AB 35 increased non-economic damages in medical negligence cases, it did not 
modify the reporting requirements under California Business and Professions Code section 
801.01. The minimum reporting threshold for physicians to the Medical Board of California 
remains $30,000 and as discussed above, will be an impediment to settling medical negligence 
and wrongful death cases in the future under these new cap limitations. 

The Solution: We recommend increasing the reporting requirement under Business and 
Profession Code section 801.01 to $100,000 for medical negligence and wrongful death causes of 
action, to allow plaintiffs and defendants better opportunity to structure a settlement without the 
difficulty and burden of getting physician consent with the lower reporting requirement of 
$30,000.  

AB 35 ultimately increases the limitations for non-economic damages by threefold for 
medical negligence claims and fourfold for wrongful death causes of actions once the legislation 
reaches its full effect. We are proposing a proportionate increase in the reporting requirement to 
the California Medical Board to be increased by threefold from $30,000 to $100,000. We feel 
this will enable plaintiffs, defendants, and physicians greater ability to agree to a reasonable 
settlement without the onerous reporting to the Medical Board and all of its secondary 
ramifications. Additionally, the proposed amendment raising reporting requirements to the 
Medical Board will most likely lead to an increased number of settlements with the new limits on 
non-economic damages, and therefore reduce the burden on the courts and decongest their 
dockets. 

IMPACT STATEMENT 
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This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
This resolution pertains to AB 35. 

AUTHOR AND/OR PERMANENT CONTACT:
Robert Bitonte, M.D., J.D., Los Angeles, rbitonte@aol.com Grace Haddad, gah68@case.edu. 

RESPONSIBLE FLOOR DELEGATE: Robert Bitonte, M.D., J.D. 
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RESOLUTION 01-02-2024 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 16202 of the Corporations Code, to read as follows: 

§ 16202 1 
(a) Except as otherwise provided in subdivision (b), the association of two or more persons to 2 

carry on as coowners a business for profit forms a partnership, whether or not the persons intend 3 
to form a partnership. 4 

(b) An association formed under a statute other than this chapter, a predecessor statute, or a 5 
comparable statute of another jurisdiction is not a partnership under this chapter. 6 

(c) In determining whether a partnership is formed, the following rules apply: 7 
(1) Joint tenancy, tenancy in common, tenancy by the entireties, joint property, common 8 

property, or part ownership does not by itself establish a partnership, even if the coowners share 9 
profits made by the use of the property. 10 

(2) The sharing of gross returns does not by itself establish a partnership, even if the persons 11 
sharing them have a joint or common right or interest in property from which the returns are 12 
derived. 13 

(3) A person who receives a share of the profits of a business is presumed to be a partner in 14 
the business, unless the profits were received for any of the following reasons: 15 

(A) In payment of a debt by installments or otherwise. 16 
(B) In payment for services as an independent contractor or of wages or other compensation 17 

to an employee. 18 
(C) In payment of rent. 19 
(D) In payment of an annuity or other retirement benefit to a beneficiary, representative, or 20 

designee of a deceased or retired partner. 21 
(E) In payment of interest or other charge on a loan, even if the amount of payment varies 22 

with the profits of the business, including a direct or indirect present or future ownership of the 23 
collateral, or rights to income, proceeds, or increase in value derived from the collateral. 24 

(F) In payment for the sale of the goodwill of a business or other property by installments or 25 
otherwise.26 

(4) A person who with one or more other persons carry on a business for profit is presumed 27 
to be a coowner, unless the following type of relationship exists between such persons: 28 

(A) The persons between which an association exists are employees of one or more of the 29 
other persons in the same association. 30 

(B) The persons between which an association exists are independent contractors of one or 31 
more of the other persons in the same association. 32 

33 
(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Diego County Bar Association
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STATEMENT OF REASONS 

The Problem (including Existing Law): Presently, there is an ambiguity that allows for 
interpretation of the word “coowners” in a way that can create situations in which a person 
contracting or employing another to carry on a common enterprise can be transformed into a 
partnership due to the absence of an intent requirement for the formation of partnership.  

Practically, this creates a problem for businesses that contract to conduct business and 
can result in the creation of a partnership where the intent of the parties is to retain such persons 
in a different type of association to perform functions of the larger enterprise. The errant creation 
of a partnership between these parties will impose uncontemplated and burdensome fiduciary 
duties between businesspersons. It unduly restricts a business’s actions as well as the imposition 
of fiduciary duties limiting how and for what purposes the parties may otherwise contract as 
doing so might be considered a breach of those duties.  

The proposed language is in accordance with the intention of the legislature. This 
intention can be seen in Section 16202(c)(3)(B) which states that payment for services as a 
contractor are not considered sharing profits. This will also benefit the courts as it will reduce the 
amount of litigation regarding the existence of partnerships by removing the formation 
ambiguity. 

The Solution: This resolution clarifies that the statute is not intended to create partnerships 
between persons in association as contractors or employees carrying on for business by removing 
the ability of such persons to be classified as coowners.  

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
None known. 

AUTHOR AND/OR PERMANENT CONTACT:
Bryce W. Calabria, Calabria International Law, P.C., 4660 La Jolla Village Dr., STE 100, San 
Diego, CA 92122  

RESPONSIBLE FLOOR DELEGATE: Bryce W. Calabria 
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RESOLUTION 01-03-2024 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 226 of the Labor Code, to read as follows: 

§ 226 1 
(a) Every employer shall, semimonthly or at the time of each payment of wages, furnish 2 

each of his or her employees, either as a detachable part of the check, draft, or voucher paying the 3 
employee’s wages, or separately when wages are paid by personal check or cash, an accurate 4 
itemized statement in writing showing (1) gross wages earned, (2) total hours worked by the 5 
employee, except for any employee whose compensation is solely based on a salary and who is 6 
exempt from payment of overtime under subdivision (a) of Section 515 or any applicable order of 7 
the Industrial Welfare Commission, (3) the number of piece-rate units earned and any applicable 8 
piece rate if the employee is paid on a piece-rate basis, (4) all deductions, provided that all 9 
deductions made on written orders of the employee may be aggregated and shown as one item, (5) 10 
net wages earned, (6) the inclusive dates of the period for which the employee is paid, (7) the 11 
name of the employee and the last four digits of his or her social security number or an employee 12 
identification number other than a social security number, (8) the name and address of the legal 13 
entity that is the employer and, if the employer is a farm labor contractor, as defined in 14 
subdivision (b) of Section 1682, the name and address of the legal entity that secured the services 15 
of the employer, and (9) all applicable hourly rates in effect during the pay period and the 16 
corresponding number of hours worked at each hourly rate by the employee. The deductions 17 
made from payment of wages shall be recorded in ink or other indelible form, properly dated, 18 
showing the month, day, and year, and a copy of the statement and the record of the deductions 19 
shall be kept on file by the employer for at least three years at the place of employment or at a 20 
central location within the State of California. 21 

(b) An employer that is required by this code or any regulation adopted pursuant to this 22 
code to keep the information required by subdivision (a) shall afford current and former 23 
employees the right to inspect or copy records pertaining to their employment, upon reasonable 24 
request to the employer. The employer may take reasonable steps to ensure the identity of a 25 
current or former employee. If the employer provides copies of the records, the actual cost of 26 
reproduction may be charged to the current or former employee. 27 

(c) An employer who receives a written or oral request to inspect or copy records pursuant 28 
to subdivision (b) pertaining to a current or former employee shall comply with the request as 29 
soon as practicable, but no later than 21 calendar days from the date of the request the employer 30 
receives the request, unless the current or former employee, or his or her representative, and the 31 
employer agree in writing to a date beyond 21 calendar days to produce a copy of the records, as 32 
long as the agreed-upon date does not exceed 30 calendar days from the employer’s receipt of the 33 
written request. Impossibility of performance, not caused by or a result of a violation of law, shall 34 
be an affirmative defense for an employer in any action alleging a violation of this subdivision. 35 
An employer may designate the person to whom a request under this subdivision will be made. 36 

(d) This section does not apply to any employer of any person employed by the owner or 37 
occupant of a residential dwelling whose duties are incidental to the ownership, maintenance, or 38 
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use of the dwelling, including the care and supervision of children, or whose duties are personal 39 
and not in the course of the trade, business, profession, or occupation of the owner or occupant. 40 

(e) An employee suffering injury as a result of a knowing and intentional failure by an 41 
employer to comply with subdivision (a) is entitled to recover the greater of all actual damages or 42 
fifty dollars ($50) for the initial pay period in which a violation occurs and one hundred dollars 43 
($100) per employee for each violation in a subsequent pay period, not exceeding an aggregate 44 
penalty of four thousand dollars ($4,000), and is entitled to an award of costs and reasonable 45 
attorney s fees. 46 

(f) A failure by an employer to permit a current or former employee to inspect or copy 47 
records within the time set forth in subdivision (c) entitles the current or former employee or the 48 
Labor Commissioner to recover a seven-hundred-fifty-dollar ($750) penalty from the employer. 49 

(g) The listing by an employer of the name and address of the legal entity that secured the 50 
services of the employer in the itemized statement required by subdivision (a) shall not create any 51 
liability on the part of that legal entity. 52 

(h) An employee may also bring an action for injunctive relief to ensure compliance with 53 
this section, and is entitled to an award of costs and reasonable attorney s fees. 54 

(i) This section does not apply to the state, to any city, county, city and county, district, or 55 
to any other governmental entity, except that if the state or a city, county, city and county, 56 
district, or other governmental entity furnishes its employees with a check, draft, or voucher 57 
paying the employee s wages, the state or a city, county, city and county, district, or other 58 
governmental entity shall use no more than the last four digits of the employee s social security 59 
number or shall use an employee identification number other than the social security number on 60 
the itemized statement provided with the check, draft, or voucher. 61 

62 
(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS 

The Problem (including Existing Law): Existing law requires employers, semimonthly or at the 
time of each payment of wages, to furnish each employee a written, itemized wage statement 
(also called a pay stub). The law also requires employers, within 21 days, to produce copies or 
allow current or former employees to inspect their wage statements. 

This law is ambiguous as to the date on which the employer’s duty to produce or make 
records available is triggered. The statute requires compliance within 21 calendar days “from the 
date of the request.” Requests can be made in various ways. Those delivered by U.S. mail do not 
typically reach the employer for several days. Weekends, holidays, and business closures are not 
factored into the deadline for compliance. Further, a written request can be dated on a specific 
day, but not mailed or delivered immediately, such that the “date of the request” significantly 
predates receipt and allots little or no time to comply. Confusion as to the deadline arises, stirring 
disputes and potential litigation. By law, an employer’s failure to produce or allow inspection of 
wage statements on time results in a $750 penalty, injunctive relief, and attorneys’ fees. 
Under a similar statute, Labor Code section 1198.5, an employee has the right to inspect their 
personnel file. Section 1198.5(b)(1) more clearly articulates the timing for compliance: “Upon a 
written request from a current or former employee, or his or her representative, the employer 
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shall also provide a copy of the personnel records, at a charge not to exceed the actual cost of 
reproduction, not later than 30 calendar days from the date the employer receives the request, 
unless the current or former employee, or his or her representative, and the employer agree in 
writing to a date beyond 30 calendar days to produce a copy of the records, as long as the agreed-
upon date does not exceed 35 calendar days from the employer’s receipt of the written request.” 
(Emphasis added.) See also California’s Code of Civil Procedure (“CCP”), under which the 
means of delivery impacts the response deadline. CCP § 1010.6(3)(B) (extending response 
deadline by 2 court days if document is served electronically), § 1013(a) (extending response 
deadline by 5 calendar days for service by mail). 

The Solution: This resolution would create a parallel calculation for compliance with requests for 
itemized wage statements and personnel files. The timing for compliance would not change: 21 
calendar days for wage statements, and 30 days for personnel files. For both, the receipt date 
would mark the start of the deadline to comply rather than the request date. Akin to personnel 
file requests, the parties can mutually agree in writing on a brief extension. This amendment will 
reduce litigation and help employers and employees to timely produce and receive records. 

IMPACT STATEMENT: 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION:
None known. 

AUTHOR AND/OR PERMANENT CONTACT:
Lisa Hird Chung, San Diego County Bar Association  

RESPONSIBLE FLOOR DELEGATE: Lisa Hird Chung 
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