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RESOLUTION 03-01-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend sections 2030.290, 2031.300, and 2033.280 of the Code of Civil Procedure,
to read as follows:

§ 2030.290

If a party to whom interrogatories are directed fails to serve a timely response, the
following rules apply:

(a) The party to whom the interrogatories are directed waives any right to exercise the
option to produce writings under Section 2030.230, as well as any objection to the
interrogatories, including one based on privilege, except attorney-client privilege under Evidence
Code Section 954 and eren-the protection for work product under Chapter 4 (commencing with
Section 2018.010). The court, on motion, may relieve that party from this waiver on its
determination that both of the following conditions are satisfied:

(1) The party has subsequently served a response that is in substantial compliance with
Sections 2030.210, 2030.220, 2030.230, and 2030.240.

(2) The party’s failure to serve a timely response was the result of mistake, inadvertence,
or excusable neglect.

(b) The party propounding the interrogatories may move for an order compelling
response to the interrogatories.

(c) The court shall impose a monetary sanction under Chapter 7 (commencing with
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a
motion to compel a response to interrogatories, unless it finds that the one subject to the sanction
acted with substantial justification or that other circumstances make the imposition of the
sanction unjust. If a party then fails to obey an order compelling answers, the court may make
those orders that are just, including the imposition of an issue sanction, an evidence sanction, or
a terminating sanction under Chapter 7 (commencing with Section 2023.010). In lieu of or in
addition to that sanction, the court may impose a monetary sanction under Chapter 7
(commencing with Section 2023.010).

§ 2031.300

If a party to whom a demand for inspection, copying, testing, or sampling is directed fails
to serve a timely response to it, the following rules shall apply:

(a) The party to whom the demand for inspection, copying, testing, or sampling is
directed waives any objection to the demand, including one based on privilege, except attorney-
client privilege under Evidence Code Section 954 and er-en-the protection for work product
under Chapter 4 (commencing with Section 2018.010). The court, on motion, may relieve that
party from this waiver on its determination that both of the following conditions are satisfied:

(1) The party has subsequently served a response that is in substantial compliance with
Sections 2031.210, 2031.220, 2031.230, 2031.240, and 2031.280.

(2) The party’s failure to serve a timely response was the result of mistake, inadvertence,
or excusable neglect.
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(b) The party making the demand may move for an order compelling response to the
demand.

(c) Except as provided in subdivision (d), the court shall impose a monetary sanction
under Chapter 7 (commencing with Section 2023.010) against any party, person, or attorney who
unsuccessfully makes or opposes a motion to compel a response to a demand for inspection,
copying, testing, or sampling, unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust. If
a party then fails to obey the order compelling a response, the court may make those orders that
are just, including the imposition of an issue sanction, an evidence sanction, or a terminating
sanction under Chapter 7 (commencing with Section 2023.010). In lieu of or in addition to this
sanction, the court may impose a monetary sanction under Chapter 7 (commencing with Section
2023.010).

(d)(1) Notwithstanding subdivision (c), absent exceptional circumstances, the court shall
not impose sanctions on a party or any attorney of a party for failure to provide electronically
stored information that has been lost, damaged, altered, or overwritten as a result of the routine,
good faith operation of an electronic information system.

(2) This subdivision shall not be construed to alter any obligation to preserve
discoverable information.

§ 2033.280

If a party to whom requests for admission are directed fails to serve a timely response, the
following rules apply:

(a) The party to whom the requests for admission are directed waives any objection to the
requests, including one based on privilege, except attorney-client privilege under Evidence Code
Section 954 and er-en-the protection for work product under Chapter 4 (commencing with
Section 2018.010). The court, on motion, may relieve that party from this waiver on its
determination that both of the following conditions are satisfied:

(1) The party has subsequently served a response that is in substantial compliance with
Sections 2033.210, 2033.220, and 2033.230.

(2) The party’s failure to serve a timely response was the result of mistake, inadvertence,
or excusable neglect.

(b) The requesting party may move for an order that the genuineness of any documents
and the truth of any matters specified in the requests be deemed admitted, as well as for a
monetary sanction under Chapter 7 (commencing with Section 2023.010).

(c) The court shall make this order, unless it finds that the party to whom the requests for
admission have been directed has served, before the hearing on the motion, a proposed response
to the requests for admission that is in substantial compliance with Section 2033.220. It is
mandatory that the court impose a monetary sanction under Chapter 7 (commencing with Section
2023.010) on the party or attorney, or both, whose failure to serve a timely response to requests
for admission necessitated this motion.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Ben Rudin, Lisa Hird Chung, Yahirah Aristy, Melissa Petrofsky, Naris

Khalatian, Nick Stewart-Oaten, Edward Teyssier, Matthew Norris, Margaret Grover, Melissa
Bustarde
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STATEMENT OF REASONS

The Problem (including Existing Law): Maintaining our client’s confidences through attorney-
client and work-product privileges is not only an ethical mandate but a pillar of our legal system.
Our justice system cannot work if our clients fear being completely candid with their attorneys.
The requirement for attorneys to respond to discovery requests on time is also important because
it promotes diligence, efficiency, and respect for the judicial process. Missing a deadline to
respond to discovery requests appropriately results in certain penalties as prescribed by the rules
of civil procedure.

However, the wholesale waiver of attorney-client and work-product privileges as an automatic
sanction for missing a discovery deadline is grossly disproportionate. While the necessity of
enforcing deadlines is beyond dispute—ensuring the orderly and fair conduct of litigation—
invoking such a substantial forfeiture does not constitute a measured or just penalty.

Attorney-client and work-product privileges facilitate effective representation and the full
disclosure between attorneys and their clients, which is essential to obtaining justice. The
automatic waiver of these privileges can thus result in an irreparable breach of confidentiality
and undermine the foundational trust between attorney and client. This outcome is particularly
severe given that the interests potentially harmed by such a waiver—the client's interests—are
not those responsible for the lapse; the responsibility lies with the attorney.

We need a more balanced approach that recognizes the importance of complying with deadlines
while preserving fundamental privileges. A system of graduated sanctions or remedial measures,
such as monetary penalties or other disciplinary actions focused on counsel, would more aptly
reflect the gravity of missed deadlines without over-penalizing clients for their attorneys'
oversights. Sanctions should uphold procedural discipline and protect the substantive rights of
litigants, ensuring that the remedy is commensurate with the breach and does not over-punish
parties.

The Solution: This resolution would ensure that, even if a responding deadline is missed,
attorney-client privilege and work-product are not waived.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin.
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RESOLUTION 03-02-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 2032.020 of the Code of Civil Procedure, to read as follows:

§ 2032.020

(a) Any party may obtain discovery, subject to the restrictions set forth in Chapter 5
(commencing with Section 2019.010), by means of a physical or mental examination of (1) a
party to the action, (2) an agent of any party, or (3) a natural person in the custody or under the
legal control of a party, in any action in which the mental or physical condition (including the
blood group) of that party or other person is in controversy in the action.

(b) A physical examination conducted under this chapter shall be performed only by a
licensed physician or other appropriate licensed health care practitioner.

(c)(2) A mental examination conducted under this chapter shall be performed only by a
licensed physician, or by a licensed clinical psychologist who holds a doctoral degree in
psychology and has had at least five years of postgraduate experience in the diagnosis of
emotional and mental disorders.

(2) If an action involves allegations of sexual abuse of a minor, including any act listed
in paragraphs (1) to (3), inclusive, of subdivision (a) of Section 1002, and the examinee is less
than 15 years of age, the licensed physician or clinical psychologist shall have expertise in child
abuse and trauma.

(d) A mental or physical examination conducted under this chapter for the purposes of
determining a deficit in mental functions or capacity shall not be performed on a proposed
conservatee under Probate Code sections 811, 812, 813, 1801, 1825, 1881 and 2356.5 who
objects to submitting to a mental or physical examination.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Bernardino County Bar Association.
STATEMENT OF REASONS

The Problem (including Existing Law): Existing law under Probate Code sections 811, 812, 813,
1801, 1825, 1881 and 2356.5 provides that a petitioner seeking appointment as probate
conservator of the person and/or estate must submit evidence of lack of capacity if the petitioner
is seeking the power to make medical decisions on behalf of a proposed conservatee, secure
perimeter placement or psychotropic medication powers related to a major neurocognitive
disorder, to determine whether a proposed conservative is able to attend a court hearing, or to
limit the right of a proposed conservatee to make financial decisions based on incapacity.
Evidence is provided through a judicial counsel form (GC-335) which is mandatory for any
petition alleging lack of capacity. Code of Civil Procedure section 2032.020 provides for
physical or mental evaluations as part of the discovery process, where the physical and mental
state of the party is at issue. While the mental health or physical status of the proposed
conservatee is nearly always at issue in conservatorship proceedings, unlike in personal injury
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cases, conservatorship proceedings are quasi-criminal in nature — the outcome could result in a
loss of liberty for the conservatee including removal from his/her home and placement in a
secure perimeter facility and the forced administration of psychotropic medications. This is why
conservatorship proceedings are the only proceedings under the Probate Code where the right to
a jury is provided. Conservatorship of Coffey (1986) 186 Cal.App.3d 1431, 1441; Probate Code
section 1827). If a proposed conservatee declines to submit to an examination, the petitioner can
seek a court order compelling the proposed conservatee to submit to an examination which could
be against his/her interests. Furthermore, under Code of Civil procedure section 2032.410, if the
proposed conservatee refuses to submit to the examination, he/she can face sanctions including
monetary sanctions. The proposed conservatee should not be forced to provide evidence against
his/her own interests or against his/her own will. Finally, since Courts are reluctant to issue
sanctions against a proposed conservatee who objects to submission to an examination that may
have a profound impact on his/her liberty, an order compelling the examination is meaningless
and generally without effect.

The Solution: The proposed resolution eliminates the ability of a petitioner for appointment as
probate conservator to compel the proposed conservatee over his/her objection to submit to a
medical or physical examination to produce a capacity declaration. Nothing in this resolution
would prevent the proposed conservator from substantiating allegations of incapacity by
obtaining medical or financial records, testimony of witnesses, physicians, and family members,
records of Adult Protective Services, and the court investigator. However, no proposed
conservatee would be compelled to submit to an examination that is in violation of one’s rights
against self-incrimination which may result in his/her loss of liberty including the administration
of psychotropic drugs or placement in a secure perimeter facility.

IMPACT STATEMENT
This resolution does impact the use of GC 335 (Capacity Declaration — Conservatorship) which
has been revised on January 1, 2019 as a form for mandatory use.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Jack B. Osborn, Brown White & Osborn LLP, 300 E. State Street, Suite 300, Redlands, CA
92373; (909) 260-7313; joshorn@brownwhitelaw.com.

RESPONSIBLE FLOOR DELEGATE: Jack B. Osbhorn
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RESOLUTION 03-03-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add section 999.6 of the Code of Civil Procedure, to read as follows:

8 999.6

No offer, demand, or other proposal for settlement of a cause of action or claim within
the scope of section 999.5, whether made before or after the initiation of a civil action, shall
contain:

(a) Any condition or provision stating that the party to whom the offer, demand, or other
proposal is made must execute a declaration or other statement regarding that party’s assets,
income, investments, real property, personal property, or other such information.

(b) Any condition or provision stating that an omission or misstatement of fact in a
declaration or other statement given in connection with the acceptance of the offer, demand, or
other proposal will invalidate, nullify, or render void the settlement, or that in case of such
omission or misstatement the claimant may vacate or void the settlement.

(c) Nothing in subsection (a) shall be construed as precluding a claimant from requiring
the party to whom the offer, demand, or other proposal is made to provide evidence or
information regarding insurance that covers, or may cover, the cause of action or claim at issue.
Any condition or provision which violates this section is violative of public policy and is void.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Recently enacted sections 999 et seq. of the Code of
Civil Procedure provides a procedure for making pre-litigation time-limited demands for claims
against auto and other casualty insurance policies. These demands often include intrusive
requirements that include providing information about personal assets and income along with
other information that would not be permitted in discovery, as well as provisions purporting to
allow the claimant to back out of a settlement if omissions or misstatements are made. Claimant
attorneys routinely include such provisions in a transparent attempt to procure the other party’s
rejection of the demand, thus putting them in an excess posture and manufacturing a potential
bad faith case which the claimant then purchases from the other party in settlement of the
underlying dispute. These tactics are directly counter to the public policy favoring the final
resolution of disputes.

The Solution: This resolution would add a section to the Code of Civil Procedure to prohibit the
inclusion in any demand of any provision requiring the other party to disclose assets, income, or
other such undiscoverable information, as well as any provision which purports to allow the
claimant to undo a settlement if it is found that requested information is omitted or misstated in
the declaration. This additional section would eliminate the heavy-handed tactics used to trap an
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opposing party into rejecting a demand only so the claimant can obtain an excess judgment and
then create — and purchase — a bad faith claim through artifice. This change would foster the
judicial and public policy in favor of settlement of disputes and the finality of the same.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Jim Weixel, Sacramento, jyw@darlaw.com, (415) 949-1900

RESPONSIBLE FLOOR DELEGATE: Jim Weixel
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RESOLUTION 03-04-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 128.7 of the Code of Civil Procedure, to read as follows:

§128.7

(a) Every pleading, petition, written notice of motion, or other similar paper shall be
signed by at least one attorney of record in the attorney’s individual name, or, if the party is not
represented by an attorney, shall be signed by the party. Each paper shall state the signer’s
address and telephone number, if any. Except when otherwise provided by law, pleadings need
not be verified or accompanied by affidavit. An unsigned paper shall be stricken unless omission
of the signature is corrected promptly after being called to the attention of the attorney or party.

(b) By presenting to the court, whether by signing, filing, submitting, or later advocating,
a pleading, petition, written notice of motion, or other similar paper, an attorney or unrepresented
party is certifying that to the best of the person’s knowledge, information, and belief, formed
after an inquiry reasonable under the circumstances, all of the following conditions are met:

(1) Itis not being presented primarily for an improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation.

(2) The claims, defenses, and other legal contentions therein are warranted by existing
law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or
the establishment of new law.

(3) The allegations and other factual contentions have evidentiary support or, if
specifically so identified, are likely to have evidentiary support after a reasonable opportunity for
further investigation or discovery.

(4) The denials of factual contentions are warranted on the evidence or, if specifically so
identified, are reasonably based on a lack of information or belief.

(c) If, after notice and a reasonable opportunity to respond, the court determines that
subdivision (b) has been violated, the court may, subject to the conditions stated below, impose
an appropriate sanction upon the attorneys, law firms, or parties that have violated subdivision
(b) or are responsible for the violation. In determining what sanctions, if any, should be ordered,
the court shall consider whether a party seeking sanctions has exercised due diligence.

(1) A motion for sanctions under this section shall be made separately from other motions
or requests and shall describe the specific conduct alleged to violate subdivision (b). At least 21
days before filing the motion, the moving party shall present to the party or person against whom
the motion is to be made with a written demand for withdrawal or correction of the challenged
paper, claim, defense, contention, allegation, or denial that is to be the subject of the motion. The
demand shall contain a detailed explanation of the factual and legal grounds upon which the
motion will be based and a clear statement of the remedial action sought. The demand may be,
but is not requwed to be communlcated by electronlc means. Netreeuef—mehen—eha”—be—served—as

eerreeteel— If Warranted the court may award to the party prevalllng on the motlon the reasonable
expenses and attorney’s fees incurred in presenting or opposing the motion. Absent exceptional
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circumstances, a law firm shall be held jointly responsible for violations committed by its
partners, associates, and employees.

(2) On its own motion, the court may enter an order describing the specific conduct that
appears to violate subdivision (b) and directing an attorney, law firm, or party to show cause why
it has not violated subdivision (b), unless, within 21 days of service of the order to show cause,
the challenged paper, claim, defense, contention, allegation, or denial is withdrawn or
appropriately corrected.

(d) A sanction imposed for violation of subdivision (b) shall be limited to what is
sufficient to deter repetition of this conduct or comparable conduct by others similarly situated.
Subject to the limitations in paragraphs (1) and (2), the sanction may consist of, or include,
directives of a nonmonetary nature, an order to pay a penalty into court, or, if imposed on motion
and warranted for effective deterrence, an order directing payment to the movant of some or all
of the reasonable attorney’s fees and other expenses incurred as a direct result of the violation.

(1) Monetary sanctions may not be awarded against a represented party for a violation of
paragraph (2) of subdivision (b).

(2) Monetary sanctions may not be awarded on the court’s motion unless the court issues
its order to show cause before a voluntary dismissal or settlement of the claims made by or
against the party that is, or whose attorneys are, to be sanctioned.

(e) When imposing sanctions, the court shall describe the conduct determined to
constitute a violation of this section and explain the basis for the sanction imposed.

() In addition to any award pursuant to this section for conduct described in subdivision
(b), the court may assess punitive damages against the plaintiff upon a determination by the court
that the plaintiff’s action was an action maintained by a person convicted of a felony against the
person’s victim, or the victim’s heirs, relatives, estate, or personal representative, for injuries
arising from the acts for which the person was convicted of a felony, and that the plaintiff is
guilty of fraud, oppression, or malice in maintaining the action.

(9) This section shall not apply to disclosures and discovery requests, responses,
objections, and motions.

(h) A motion for sanctions brought by a party or a party’s attorney primarily for an
improper purpose, such as to harass or to cause unnecessary delay or needless increase in the
cost of litigation, shall itself be subject to a motion for sanctions. It is the intent of the Legislature
that courts shall vigorously use its sanctions authority to deter that improper conduct or
comparable conduct by others similarly situated.

(i) This section shall apply to a complaint or petition filed on or after January 1, 1995,
and any other pleading, written notice of motion, or other similar paper filed in that matter.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
The Problem (including Existing Law): Section 128.7 contains a “safe harbor” provision
requiring the party moving for sanctions to serve, but not file, a copy of the notice of motion at

least 21 days before filing the motion, so the offending party can withdraw or amend the paper at
issue. Case law has interpreted this provision as requiring service of all moving papers — not just
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the notice of motion — in the exact form in which they will be filed, in order to start the safe
harbor period. (In re Marriage of Falcone and Fyke (2008) 164 Cal.App.4th 814, 827; Cromwell
v. Cummings (1998) 65 Cal.App.4th Supp. 10, 15.) That means if subsequent events take place —
like a response from the offending party — those events cannot be included in the eventual
motion, since they were not in the papers served initially. Moreover, in some courts, hearing
dates are assigned by the clerk after filing, meaning that the papers served initially will not be
considered complete since they do not contain a hearing date. That omission is often cited as a
basis for denial of the motion.

The Solution: There are so many pitfalls in the current “safe harbor” provision of section 128.7
that filing a motion for sanctions is almost a futile endeavor. Removing the current requirement
of serving the actual motion papers — which will likely need to be modified before filing — and
replacing that requirement with a more informal “meet-and-confer” provision will still provide
the offending party with a chance for remediation, while preserving the opportunity for the
moving party to seek sanctions if the initial prefiling demand does not prove fruitful.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Jim Weixel, Sacramento, jyw@darlaw.com, (415) 949-1900

RESPONSIBLE FLOOR DELEGATE: Jim Weixel
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RESOLUTION 03-05-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend sections 659 and 663a of the Code of Civil Procedure, to read as follows:

§ 659

(a) The party intending to move for a new trial shall file with the clerk and serve upon
each adverse party a notice of his or her intention to move for a new trial, designating the
grounds upon which the motion will be made and whether the same will be made upon affidavits
or the minutes of the court, or both, either:

(1) After the decision is rendered and before the entry of judgment.

(2) Within 15 days of the date of serving mating notice of entry of judgment by the clerk
of the court pursuant to Section 664.5, or service upon him or her by any party of written notice
of entry of judgment, or within 180 days after the entry of judgment, whichever is earliest;
provided, that upon the filing of the first notice of intention to move for a new trial by a party,
each other party shall have 15 days after the service of that notice upon him or her to file and
serve a notice of intention to move for a new trial.

(b) That notice of intention to move for a new trial shall be deemed to be a motion for a
new trial on all the grounds stated in the notice. The times specified in paragraphs (1) and (2) of
subdivision (a) shall not be extended by order or stipulation or by those provisions of Section
1013 that extend the time for exercising a right or doing an act where service is by mail.

§ 663a

(a) A party intending to make a motion to set aside and vacate a judgment, as described in
Section 663, shall file with the clerk and serve upon the adverse party a notice of his or her
intention, designating the grounds upon which the motion will be made, and specifying the
particulars in which the legal basis for the decision is not consistent with or supported by the
facts, or in which the judgment or decree is not consistent with the special verdict, either:

(1) After the decision is rendered and before the entry of judgment.

(2) Within 15 days of the date of serving mating of notice of entry of judgment by the
clerk of the court pursuant to Section 664.5, or service upon him or her by any party of written
notice of entry of judgment, or within 180 days after the entry of judgment, whichever is earliest.

(b) Except as otherwise provided in Section 12a, the power of the court to rule on a
motlon to set aside and vacate ajudgment shaII explre 7—E»elays—#em—the+na|4+ngef—net|eeuef
75 days after service
upon the moving party by any party of wr|tten notlce of entry of the judgment, whichever is
earlier, or if that notice has not been given, 75 days after the filing of the first notice of intention
to move to set aside and vacate the judgment. If that motion is not determined within the 75-day
period, or within that period as extended, the effect shall be a denial of the motion without
further order of the court. A motion to set aside and vacate a judgment is not determined within
the meaning of this section until an order ruling on the motion is entered in the permanent
minutes of the court, or signed by the judge and filed with the clerk. The entry of an order to set
aside and vacate the judgment in the permanent minutes of the court shall constitute a
determination of the motion even though that minute order, as entered, expressly directs that a
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written order be prepared, signed, and filed. The minute entry shall, in all cases, show the date on
which the order is entered in the permanent minutes, but failure to comply with this direction
shall not impair the validity or effectiveness of the order.

(c) The provisions of Section 1013 extending the time for exercising a right or doing an
act where service is by mail shall not apply to extend the times specified in paragraphs (1) and
(2) of subdivision (a).

(d) The moving, opposing, and reply briefs and any accompanying documents shall be
filed and served within the periods specified by Section 659a and the hearing on the motion shall
be set in the same manner as the hearing on a motion for new trial under Section 660.

(e) An order of the court granting a motion may be reviewed on appeal in the same
manner as a special order made after final judgment.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem (including Existing Law): Code Civ. Proc. § 664.5 was amended in 2018. It no

longer requires “mailing” by the clerk, but “service” by the clerk. Sections 659 and 663a refer to
mailing pursuing to § 664.5, rendering it out of sync.

The Solution: This resolution changes the reference to “service” under § 664.5, which matches
what § 664.5 now says.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known).

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 03-06-2024
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be

sponsored to amend sections 2030.280, 2031.290, 2032.260, 2033.270, and 2034.290 of the
Code of Civil Procedure, to read as follows:

§ 2030.280
) The mterrogatorles and the response thereto shaII not be f|Ied with the court

§ 2031.290
&) The demand for inspection, copying, testing, or sampling, and the response to it, shall
not be filed with the court.

§2032.260
&) The demand for a physical examination under this article and the response to it shall
not be filed with the court.

§ 2033.270
&) The requests for admlssmn and the response to them shaII not be filed with the court.

§ 2034.290
(a) A demand for an exchange of information concerning expert trial witnesses, and any
expert witness lists and declaratlons exchanged shall not be filed W|th the court.
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e} (b) Notwithstanding subdivisions (a)-are{b), a demand for exchange of information
concerning expert trial witnesses, and all expert witness lists and declarations exchanged in
response to it, shall be lodged with the court when their contents become relevant to an issue in
any pending matter in the action.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem (including Existing Law): California’s requirement to retain originals until six
months after the lawsuit has become obsolete with email. In many places, eService is mandatory.

In the words, of Julie Goren, author of Litigation by the Numbers and California Civil Litigation
and Discovery,

“WARNING: If eService is mandatory in your case pursuant to C.R.C., Rule
2.251(c)(3), and if that rule applies to all documents, whether or not they are eFiled
(see “NOTE RE EXTENT OF RULE 2.251(c)(3)” on page 2-8), the rog responses
must be eServed. However, because it is not possible to eServe the original,
eService does not satisfy the C.C.P. If you satisfy the C.C.P. by mailing the original,
could the propounding party contend (not necessarily in good faith) that because
eService was required, service by mail was invalid, and you have waived your
client’s right to object? In a perfect world, the attorneys would agree on the method
of service for discovery for the case, but in the absence of agreement, it may be
best, until the C.C.P. and the rule are made consistent, to eServe and serve by mail.
Note, however, that this will generate two different deadlines for bringing a motion
to compel further responses; remember to err on the side of caution.”

The Solution: This resolution repeals the requirement to retain originals.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 03-07-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 631 of the Code of Civil Procedure, to read as follows:

8§ 631

(@) The right to a trial by jury as declared by Section 16 of Article | of the California
Constitution shall be preserved to the parties inviolate. In civil cases, a jury may only be waived
pursuant to subdivision (f).

(b) At least one party demanding a jury on each side of a civil case shall pay a
nonrefundable fee of one hundred fifty dollars ($150), unless the fee has been paid by another
party on the same side of the case. The fee shall offset the costs to the state of providing juries in
civil cases. If there are more than two parties to the case, for purposes of this section only, all
plaintiffs shall be considered one side of the case, and all other parties shall be considered the
other side of the case. Payment of the fee by a party on one side of the case shall not relieve
parties on the other side of the case from waiver pursuant to subdivision ().

(c) The fee described in subdivision (b) shall be due on or before the date scheduled for
the initial case management conference in the action, except as follows:

(1) In unlawful detainer actions, the fees shall be due at least five days before the date set
for trial.

(2) If no case management conference is scheduled in a civil action, or the initial case
management conference occurred before June 28, 2012, and the initial complaint was filed on or
after July 1, 2011, the fee shall be due no later than 365 calendar days after the filing of the
initial complaint.

(3) If the initial case management conference occurred before June 28, 2012, and the
initial complaint in the case was filed before July 1, 2011, the fee shall be due at least 25
calendar days before the date initially set for trial.

(4) If the party requesting a jury has not appeared before the initial case management
conference, or first appeared more than 365 calendar days after the filing of the initial complaint,
the fee shall be due at least 25 calendar days before the date initially set for trial.

(d) If a party failed to timely pay the fee described in subdivision (b) that was due
between June 27, 2012, and November 30, 2012, the party will be relieved of a jury waiver on
that basis only if the party pays the fee on or before December 31, 2012, or 25 calendar days
before the date initially set for trial, whichever is earlier.

(e) The parties demanding a jury trial shall deposit with the clerk or judge, at the
beginning of the second and each succeeding day's session, a sum equal to that day's fees and
mileage of the jury, including the fees and mileage for the trial jury panel if the trial jury has not
yet been selected and sworn. If more than one party has demanded a jury, the respective amount
to be paid daily by each party demanding a jury shall be determined by stipulation of the parties
or by order of the court.

(F) A party waives trial by jury in any of the following ways:

(1) By failing to appear at the trial.

(2) By written consent filed with the clerk or judge.

(3) By oral consent, in open court, entered in the minutes.

03-07-2024 Page 1 of 3



40
41
42
43
44
45
46
47
48
49
50
o1
52
53
54

(4) By failing to announce that a jury is required, at the time the cause is first set for trial,
if it is set upon notice or stipulation, or within five days after notice of setting if it is set without
notice or stipulation.

(5) By failing to timely pay the fee described in subdivision (b), unless another party on
the same side of the case has paid that fee.

(6) By failing to deposit with the clerk or judge, at the beginning of the second and each
succeeding day's session, the sum provided in subdivision (e).

(7) By mutual, written agreement before any dispute arises. Such pre-dispute jury waivers
shall be valid and enforceable except in situations where a pre-dispute arbitration agreement
would be deemed invalid or upon grounds that exist for the revocation of any contract.

(9) The court may, in its discretion upon just terms, allow a trial by jury although there
may have been a waiver of a trial by jury.

(h) The court shall transmit the fee described in subdivision (b) to the State Treasury for
deposit in the Trial Court Trust Fund within 45 calendar days after the end of the month in which
the fee is paid to the court.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Although California allows pre-dispute arbitration
agreements and enforces them, the same cannot be said for pre-dispute jury waivers.

As quoted by Justice Chin dissenting in Grafton Partners v. Superior Court, 36 Cal.4th
944 (Cal. 2005), jury waivers provide an attractive middle ground between arbitration and
nothing:

“[1]f parties are willing to agree to a non-jury trial, we think it preferable to enforce
that agreement rather than leave them with arbitration as their only enforceable
option. By agreeing to arbitration, parties waive not only their right to trial by jury
but their right to appeal, whereas by agreeing to waive only the former right, they
take advantage of the reduced expense and delay of a bench trial, avoid the expense
of arbitration, and retain their right to appeal. The parties obtain dispute resolution
of their own choosing in a manner already afforded to litigants in their courts. Their
rights, and the orderly development of the law, are further protected by appeal. And
even if the option appeals only to a few, some of the tide away from the civil justice
system to alternate dispute resolution is stemmed." [citation omitted]

Also as stated by Justice Chin, *“it makes little sense to authorize [] forfeitures [such as
failing to deposit necessary fees], and yet categorically prohibit knowing and voluntary jury trial
waivers simply because they are made before any dispute arises.”

The Solution: This resolution allows jury trials to be waived in a pre-dispute agreement, similar

to how such agreements can require arbitration. It still voids such agreements under any situation
where mandatory arbitration would be void, or where contracts would generally be void.
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IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
AB 2258 (2006), AB 2767 (2006), AB 3049 (2006), and SB 1368 (2006).

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 03-08-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 2034.420 of the Code of Civil Procedure, to read as follows:

§ 2034.420

(a) The deposition of any expert described in subdivision (b) of Section 2034.210 shall be
taken at a place that is within 75 miles of the courthouse where the action is pending. On motion
for a protective order by the party designating an expert witness, and on a showing of
exceptional hardship, the court may order that the deposition be taken at a more distant place
from the courthouse.

(b) Notwithstanding the geographic limitations set forth in this section, it is expressly
stated that the provisions of this section shall not prohibit the taking of a virtual deposition
through videoconferencing technology, under Section 2025.310, of any expert described in
subdivision (b) of Section 2034.210 outside the specified geographic limits, provided it does not
require any other parties to travel outside their county of residence or employment. Parties may,
at their discretion, use virtual deposition technology to conduct depositions of any expert
described in subdivision (b) of Section 2034.210 remotely, regardless of the distance from the
courthouse where the action is pending.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Although California has acknowledged and codified the
benefits of virtual depositions (CCP § 2025.310), an archaic statute requires retained-expert
depositions to be conducted within 75 miles of the courthouse, and virtual depositions are not
exempt. Requiring experts to travel for depositions incurs significant costs, including
transportation, accommodation, and loss of work. It also leads to delays and scheduling conflicts.

Back when depositions had to be in person, putting the travel burden on the retained
expert made sense because they chose to be part of the case and are getting paid for their
testimony. Virtual technology eliminates the need for anyone to travel, so the question of who
incurs the travel burden is obsolete.

The Solution: This resolution allows expert depositions to be conducted virtually like any other
deposition, and to prevent a travel burden from being put on a party, ensures no party will be
required to travel outside the county of residence or employment.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
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SB 1146 (2020)

AUTHOR AND/OR PERMANENT CONTACT:

Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 03-09-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 1010.6 of the Code of Civil Procedure, to read as follows:

§ 1010.6

(@) A document may be served electronically in an action filed with the court as provided
in this section, in accordance with rules adopted pursuant to subdivision (h).

(1) For purposes of this section:

(A) “Electronic service” means service of a document, on a person, by either electronic
transmission or electronic notification. Electronic service may be performed directly by a person,
including a party, by a person’s agent, including the person’s attorney, or through an electronic
filing service provider, and by a court.

(B) “Electronic transmission” means the transmission of a document by electronic means
to the electronic service address at or through which a person receives electronic service.

(C) “Electronic notification” means the notification of the person that a document is
served by sending an electronic message to the electronic address at or through which the person
receives electronic service, specifying the exact name of the document served, and providing a
hyperlink at which the served document may be viewed and downloaded.

(D) “Electronic filing” means the electronic transmission to a court of a document
presented for filing in electronic form. For purposes of this section, this definition of electronic
filing concerns the activity of filing and does not include the processing and review of the
document and its entry into the court’s records, which are necessary for a document to be
officially filed.

(2) If a document is required to be served by certified or registered mail, electronic
service of the document is not authorized.

(3) (A) If a document may be served by mail, express mail, overnight delivery, or
facsimile transmission, electronic service of that document is deemed complete at the time of the
electronic transmission of the document or at the time that the electronic notification of service
of the document is sent.

statute-or-rule-of court:

(4) Any document that is served electronically between 12:00 a.m. and 11:59:59 p.m. on
a court day shall be deemed served on that court day. Any document that is served electronically
on a noncourt day shall be deemed served on the next court day.

(5) Confidential or sealed records shall be electronically served through encrypted
methods to ensure that the documents are not improperly disclosed.
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40 (b) (1) This subdivision applies to mandatory electronic service. The court may order
41  electronic service on a person represented by counsel who has appeared in an action or

42  proceeding.

43 (2) A person represented by counsel, who has appeared in an action or proceeding, shall
44 accept electronic service of a notice or document that may be served by mail, express mail,

45  overnight delivery, or facsimile transmission.

46 (3) Before first serving a represented person electronically, the person effecting service
47  shall confirm the appropriate electronic service address for the counsel being served.
48 (4) A person represented by counsel shall, upon the request of any person who has

49  appeared in an action or proceeding and who provides an electronic service address,
50 electronically serve the requesting person with any notice or document that may be served by
51  mail, express mail, overnight delivery, or facsimile transmission.

52 (c) (1) This subdivision applies to electronic service by consent of an unrepresented
53  person in a civil action.

54 (2) An unrepresented party may consent to receive electronic service.

55 (3) Express consent to electronic service may be given by either of the following:
56 (i) Serving a notice on all parties and filing the notice with the court.

57 (i1) Manifesting affirmative consent through electronic means with the court or the

58  court’s electronic filing service provider, and concurrently providing the party’s electronic
59  address with that consent for the purpose of receiving electronic service. The act of electronic
60  filing shall not be construed as express consent.

61 (4) A person who has provided express consent to accept service electronically may
62  withdraw consent at any time by completing and filing with the court the appropriate Judicial
63  Council form.

64 (5) Consent, or the withdrawal of consent, to receive electronic service may only be
65 completed by a person entitled to service.
66 (d) On and after July 1, 2024, in any action in which a party or other person is subject to

67  mandatory electronic service under subdivision (b) or has consented to electronic service under
68  subdivision (c), the court shall electronically transmit, to a person subject to mandatory

69 electronic service or who consented to electronic service, any document issued by the court that
70  the court is required to transmit, deliver, or serve. The electronic service of documents by the
71 court shall have the same legal effect as service by mail, except as provided in paragraph (3) of
72 subdivision (a).

73 (e) A trial court may adopt local rules permitting electronic filing of documents, subject
74 to rules adopted by the Judicial Council pursuant to subdivision (h) and the following conditions:
75 (1) A document that is filed electronically shall have the same legal effect as an original
76  paper document.

77 (2) (A) When a document to be filed requires the signature of any person, not under

78  penalty of perjury, the document shall be deemed to have been signed by that person if filed
79  electronically and if either of the following conditions is satisfied:

80 (i) The filer is the signer.

81 (i1) The person has signed the document pursuant to the procedure set forth in the

82  California Rules of Court.

83 (B) When a document to be filed requires the signature, under penalty of perjury, of any

84  person, the document shall be deemed to have been signed by that person if filed electronically
85  and if either of the following conditions is satisfied:
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(i) The person has signed a printed form of the document before, or on the same day as,
the date of filing. The attorney or other person filing the document represents, by the act of
filing, that the declarant has complied with this section. The attorney or other person filing the
document shall maintain the printed form of the document bearing the original signature until
final disposition of the case, as defined in subdivision (c) of Section 68151 of the Government
Code, and make it available for review and copying upon the request of the court or any party to
the action or proceeding in which it is filed.

(i1) The person has signed the document using a computer or other technology pursuant to
the procedure set forth in a rule of court adopted by the Judicial Council by January 1, 2019.

(3) Any document received electronically by the court between 12:00 a.m. and 11:59:59
p.m. on a court day shall be deemed filed on that court day. Any document that is received
electronically on a noncourt day shall be deemed filed on the next court day.

(4) (A) Whichever of a court, an electronic filing service provider, or an electronic filing
manager is the first to receive a document submitted for electronic filing shall promptly send a
confirmation of receipt of the document indicating the date and time of receipt to the party or
person who submitted the document.

(B) If a document received by the court under subparagraph (A) complies with filing
requirements and all required filing fees have been paid, the court shall promptly send
confirmation that the document has been filed to the party or person who submitted the
document.

(C) If the clerk of the court does not file a document received by the court under
subparagraph (A) because the document does not comply with applicable filing requirements or
the required filing fee has not been paid, the court shall promptly send notice of the rejection of
the document for filing to the party or person who submitted the document. The notice of
rejection shall state the reasons that the document was rejected for filing and include the date the
clerk of the court sent the notice.

(D) If the court utilizes an electronic filing service provider or electronic filing manager
to send the notice of rejection described in subparagraph (C), the electronic filing service
provider or electronic filing manager shall promptly send the notice of rejection to the party or
person who submitted the document. A notice of rejection sent pursuant to this subparagraph
shall include the date the electronic filing service provider or electronic filing manager sent the
notice.

(E) If the clerk of the court does not file a complaint or cross complaint because the
complaint or cross complaint does not comply with applicable filing requirements or the required
filing fee has not been paid, any statute of limitations applicable to the causes of action alleged in
the complaint or cross complaint shall be tolled for the period beginning on the date on which the
court received the document and as shown on the confirmation of receipt described in
subparagraph (A), through the later of either the date on which the clerk of the court sent the
notice of rejection described in subparagraph (C) or the date on which the electronic filing
service provider or electronic filing manager sent the notice of rejection as described in
subparagraph (D), plus one additional day if the complaint or cross complaint is subsequently
submitted in a form that corrects the errors which caused the document to be rejected. The party
filing the complaint or cross complaint shall not make any change to the complaint or cross
complaint other than those required to correct the errors which caused the document to be
rejected.
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(5) Upon electronic filing of a complaint, petition, or other document that must be served
with a summons, a trial court, upon request of the party filing the action, shall issue a summons
with the court seal and the case number. The court shall keep the summons in its records and
shall electronically transmit a copy of the summons to the requesting party. Personal service of a
printed form of the electronic summons shall have the same legal effect as personal service of an
original summons.

(6) The court shall permit a party or attorney to file an application for waiver of court
fees and costs, in lieu of requiring the payment of the filing fee, as part of the process involving
the electronic filing of a document. The court shall consider and determine the application in
accordance with Article 6 (commencing with Section 68630) of Chapter 2 of Title 8 of the
Government Code and shall not require the party or attorney to submit any documentation other
than that set forth in Article 6 (commencing with Section 68630) of Chapter 2 of Title 8 of the
Government Code. The court, an electronic filing service provider, or an electronic filing
manager shall waive any fees charged to a party or the party’s attorney if the party has been
granted a waiver of court fees pursuant to Section 68631 of the Government Code or if the party
is indigent or being represented by the public defender or court-appointed counsel. The
electronic filing manager or electronic filing service provider shall not seek payment from the
court of any fee waived by the court. This section does not require the court to waive a filing fee
that is not otherwise waivable.

(7) If a party electronically files a filing that is exempt from the payment of filing fees
under any other law, including a filing described in Section 212 of the Welfare and Institutions
Code or Section 6103.9, subdivision (b) of Section 70617, or Section 70672 of the Government
Code, the party shall not be required to pay any court fees associated with the electronic filing.
An electronic filing service provider or an electronic filing manager shall not seek payment of
these fees from the court.

(8) A fee, if any, charged by the court, an electronic filing service provider, or an
electronic filing manager to process a payment for filing fees and other court fees shall not
exceed the costs incurred in processing the payment.

(9) The court shall not charge fees for electronic filing and service of documents that are
more than the court’s actual cost of electronic filing and service of the documents.

(F) (1) Except as provided in paragraph (2), if a trial court adopts rules conforming to
subdivision (e), it may provide by order, subject to the requirements and conditions stated in
paragraphs (2) to (4), inclusive, of subdivision (g), and the rules adopted by the Judicial Council
under subdivision (i), that all parties to an action file documents electronically in a class action, a
consolidated action, a group of actions, a coordinated action, or an action that is deemed complex
under Judicial Council rules, provided that the trial court’s order does not cause undue hardship
or significant prejudice to any party in the action.

(2) Unrepresented persons are exempt from any mandatory electronic filing imposed
pursuant to this subdivision.

(9) A trial court may, by local rule, require electronic filing in civil actions, subject to the
requirements and conditions stated in subdivision (e), the rules adopted by the Judicial Council
under subdivision (i), and the following conditions:

(1) The court shall have the ability to maintain the official court record in electronic
format for all cases where electronic filing is required.

(2) The court and the parties shall have access to more than one electronic filing service
provider capable of electronically filing documents with the court or to electronic filing access
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177  directly through the court. Any fees charged by an electronic filing service provider shall be

178  reasonable. An electronic filing manager or an electronic filing service provider shall waive any
179  fees charged if the court deems a waiver appropriate, including in instances where a party has
180  received a fee waiver.

181 (3) The court shall have a procedure for the filing of nonelectronic documents in order to
182  prevent the program from causing undue hardship or significant prejudice to any party in an

183  action, including, but not limited to, unrepresented parties. The Judicial Council shall make a
184  form available to allow a party to seek an exemption from mandatory electronic filing and

185  service on the grounds provided in this paragraph.

186 (4) Unrepresented persons are exempt from mandatory electronic filing imposed pursuant
187  to this subdivision.
188 (5) Until January 1, 2021, a local child support agency, as defined in subdivision (h) of

189  Section 17000 of the Family Code, is exempt from a trial court’s mandatory electronic filing and
190  service requirements, unless the Department of Child Support Services and the local child

191  support agency determine it has the capacity and functionality to comply with the trial court’s
192  mandatory electronic filing and service requirements.

193 (h) The Judicial Council shall adopt uniform rules for the electronic filing and service of
194  documents in the trial courts of the state, which shall include statewide policies on vendor

195  contracts, privacy, and access to public records, and rules relating to the integrity of electronic
196  service. These rules shall conform to the conditions set forth in this section, as amended from
197  time to time.

198 (1) The Judicial Council shall adopt uniform rules to permit the mandatory electronic
199 filing and service of documents for specified civil actions in the trial courts of the state, which
200  shall include statewide policies on vendor contracts, privacy, access to public records,

201  unrepresented parties, parties with fee waivers, hardships, reasonable exceptions to electronic
202  filing, and rules relating to the integrity of electronic service. These rules shall conform to the
203  conditions set forth in this section, as amended from time to time.

204 () (1) Any system for the electronic filing and service of documents, including any

205 information technology applications, internet websites and web-based applications, used by an
206  electronic service provider or any other vendor or contractor that provides an electronic filing
207  and service system to a trial court, regardless of the case management system used by the trial
208  court, shall satisfy both of the following requirements:

209 (A) The system shall be accessible to individuals with disabilities, including parties and
210  attorneys with disabilities, in accordance with Section 508 of the federal Rehabilitation Act of
211 1973 (29 U.S.C. Sec. 794d), as amended, the regulations implementing that act set forth in Part
212 1194 of Title 36 of the Code of Federal Regulations and Appendices A, C, and D of that part,
213  and the federal Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12101 et seq.).

214 (B) The system shall comply with the Web Content Accessibility Guidelines 2.0 at a
215  Level AA success criteria.
216 (2) Commencing on June 27, 2017, the vendor or contractor shall provide an

217  accommodation to an individual with a disability in accordance with subparagraph (D) of

218  paragraph (3).

219 (3) A trial court that contracts with an entity for the provision of a system for electronic
220  filing and service of documents shall require the entity, in the trial court’s contract with the
221  entity, to do all of the following:
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(A) Test and verify that the entity’s system complies with this subdivision and provide
the verification to the Judicial Council no later than June 30, 2019.

(B) Respond to, and resolve, any complaints regarding the accessibility of the system that
are brought to the attention of the entity.

(C) Designate a lead individual to whom any complaints concerning accessibility may be
addressed and post the individual’s name and contact information on the entity’s internet
website.

(D) Provide to an individual with a disability, upon request, an accommodation to enable
the individual to file and serve documents electronically at no additional charge for any time
period that the entity is not compliant with paragraph (1). Exempting an individual with a
disability from mandatory electronic filing and service of documents shall not be deemed an
accommodation unless the person chooses that as an accommodation. The vendor or contractor
shall clearly state on its internet website that an individual with a disability may request an
accommodation and the process for submitting a request for an accommodation.

(4) A trial court that provides electronic filing and service of documents directly to the
public shall comply with this subdivision to the same extent as a vendor or contractor that
provides electronic filing and services to a trial court.

(5) (A) The Judicial Council shall submit four reports to the appropriate committees of
the Legislature relating to the trial courts that have implemented a system of electronic filing and
service of documents. The first report is due by June 30, 2018; the second report is due by
December 31, 2019; the third report is due by December 31, 2021; and the fourth report is due by
December 31, 2023.

(B) The Judicial Council’s reports shall include all of the following information:

(i) The name of each court that has implemented a system of electronic filing and service
of documents.

(i) A description of the system of electronic filing and service.

(iii) The name of the entity or entities providing the system.

(iv) A statement as to whether the system complies with this subdivision and, if the
system is not fully compliant, a description of the actions that have been taken to make the
system compliant.

(6) An entity that contracts with a trial court to provide a system for electronic filing and
service of documents shall cooperate with the Judicial Council by providing all information, and
by permitting all testing, necessary for the Judicial Council to prepare its reports to the
Legislature in a complete and timely manner.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem (including Existing Law): Our Code of Civil Procedure is out of sync with the
times. Electronic service is efficient, fast, and accessible. However, it provides a two-day
extension for the recipient to respond compared to being served hard copies in person.

Extensions make sense for methods like service by mail because of the delay in which the
recipient would get the documents. No such justification is present for electronic service.
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The Solution: This resolution repeals the two-day extension for electronic service.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 03-10-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 231.7 of the Code of Civil Procedure, to read as follows:

§231.7

(a) A party shall not use a peremptory challenge to remove a prospective juror on the
basis of the prospective juror’s race, ethnicity, gender, gender identity, sexual orientation,
national origin, or religious affiliation, or the perceived membership of the prospective juror in
any of those groups.

(b) A party, or the trial court on its own motion, may object to the improper use of a
peremptory challenge under subdivision (a). After the objection is made, any further discussion
shall be conducted outside the presence of the panel. The objection shall be made before the jury
is impaneled, unless information becomes known that could not have reasonably been known
before the jury was impaneled.

(c) Notwithstanding Section 226, upon objection to the exercise of a peremptory
challenge pursuant to this section, the party exercising the peremptory challenge shall state the
reasons the peremptory challenge has been exercised.

(d)(1) The court shall evaluate the reasons given to justify the peremptory challenge in
light of the totality of the circumstances. The court shall consider only the reasons actually given
and shall not speculate on, or assume the existence of, other possible valid justifications for the
use of the peremptory challenge. The court shall also consider the existence of any
presumptively invalid reasons, as defined herein, that appear in the record. If the court
determines there is a substantial likelihood that an objectively reasonable person would view
race, ethnicity, gender, gender identity, sexual orientation, national origin, or religious affiliation,
or perceived membership in any of those groups, as a factor in the use of the peremptory
challenge, then the objection shall be sustained. The court need not find purposeful
discrimination to sustain the objection. The court shall explain the reasons for its ruling on the
record. A motion brought under this section shall also be deemed a sufficient presentation of
claims asserting the discriminatory exclusion of jurors in violation of the United States and
California Constitutions.

(2)(A) For purposes of this section, an objectively reasonable person is aware that
unconscious bias, in addition to purposeful discrimination, have resulted in the unfair exclusion
of potential jurors in the State of California.

(B) For purposes of this section, a “substantial likelihood” means more than a mere
possibility but less than a standard of more likely than not.

(C) For purposes of this section, “unconscious bias” includes implicit and institutional
biases.

(3) In making its determination, the circumstances the court may consider include, but are
not limited to, any of the following:

(A) Whether any of the following circumstances exist:

(i) The objecting party is a member of the same perceived cognizable group as the
challenged juror.

(i1) The alleged victim is not a member of that perceived cognizable group.
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(iii) Witnesses or the parties are not members of that perceived cognizable group.

(B) Whether race, ethnicity, gender, gender identity, sexual orientation, national origin,
or religious affiliation, or perceived membership in any of those groups, bear on the facts of the
case to be tried.

(C) The number and types of questions posed to the prospective juror, including, but not
limited to, any the following:

(i) Consideration of whether the party exercising the peremptory challenge failed to
question the prospective juror about the concerns later stated by the party as the reason for the
peremptory challenge pursuant to subdivision (c).

(if) Whether the party exercising the peremptory challenge engaged in cursory
questioning of the challenged potential juror.

(iif) Whether the party exercising the peremptory challenge asked different questions of
the potential juror against whom the peremptory challenge was used in contrast to questions
asked of other jurors from different perceived cognizable groups about the same topic or whether
the party phrased those questions differently.

(D) Whether other prospective jurors, who are not members of the same cognizable group
as the challenged prospective juror, provided similar, but not necessarily identical, answers but
were not the subject of a peremptory challenge by that party.

(E) Whether a reason might be disproportionately associated with a race, ethnicity,
gender, gender identity, sexual orientation, national origin, or religious affiliation, or perceived
membership in any of those groups.

(F) Whether the reason given by the party exercising the peremptory challenge was
contrary to or unsupported by the record.

(G) Whether the counsel or counsel’s office exercising the challenge has used peremptory
challenges disproportionately against a given race, ethnicity, gender, gender identity, sexual
orientation, national origin, or religious affiliation, or perceived membership in any of those
groups, in the present case or in past cases, including whether the counsel or counsel’s office
who made the challenge has a history of prior violations under Batson v. Kentucky (1986) 476
U.S. 79, People v. Wheeler (1978) 22 Cal.3d 258, Section 231.5, or this section.

(e) A peremptory challenge for any of the following reasons is presumed to be invalid
unless the party exercising the peremptory challenge can show by clear and convincing evidence
that an objectively reasonable person would view the rationale as unrelated to a prospective
juror’s race, ethnicity, gender, gender identity, sexual orientation, national origin, or religious
affiliation, or perceived membership in any of those groups, and that the reasons articulated bear
on the prospective juror’s ability to be fair and impartial in the case:

(1) Expressing a distrust of or having a negative experience with law enforcement or the
criminal legal system.

(2) Expressing a belief that law enforcement officers engage in racial profiling or that
criminal laws have been enforced in a discriminatory manner.

(3) Having a close relationship with people who have been stopped, arrested, or
convicted of a crime.

(4) A prospective juror’s neighborhood.

(5) Having a child outside of marriage.

(6) Receiving state benefits.

(7) Not being a native English speaker.

(8) The ability to speak another language.
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(9) Dress, attire, or personal appearance.

(10) Employment in a field that is disproportionately occupied by members listed in
subdivision (a) or that serves a population disproportionately comprised of members of a group
or groups listed in subdivision (a).

(11) Lack of employment or underemployment of the prospective juror or prospective
juror’s family member.

(12) A prospective juror’s apparent friendliness with another prospective juror of the
same group as listed in subdivision (a).

(13) Any justification that is similarly applicable to a questioned prospective juror or
jurors, who are not members of the same cognizable group as the challenged prospective juror,
but were not the subject of a peremptory challenge by that party. The unchallenged prospective
juror or jurors need not share any other characteristics with the challenged prospective juror for
peremptory challenge relying on this justification to be considered presumptively invalid.

(F) For purposes of subdivision (e), the term “clear and convincing” refers to the degree
of certainty the factfinder must have in determining whether the reasons given for the exercise of
a peremptory challenge are unrelated to the prospective juror’s cognizable group membership,
bearing in mind conscious and unconscious bias. To determine that a presumption of invalidity
has been overcome, the factfinder shall determine that it is highly probable that the reasons given
for the exercise of a peremptory challenge are unrelated to conscious or unconscious bias and are
instead specific to the juror and bear on that juror’s ability to be fair and impartial in the case.

(9)(1) The following reasons for peremptory challenges have historically been associated
with improper discrimination in jury selection:

(A) The prospective juror was inattentive, or staring or failing to make eye contact.

(B) The prospective juror exhibited either a lack of rapport or problematic attitude, body
language, or demeanor.

(C) The prospective juror provided unintelligent or confused answers.

(2) The reasons set forth in paragraph (1) are presumptively invalid unless the trial court
is able to confirm that the asserted behavior occurred, based on the court’s own observations or
the observations of counsel for the objecting party. Even with that confirmation, the counsel
offering the reason shall explain why the asserted demeanor, behavior, or manner in which the
prospective juror answered questions matters to the case to be tried.

(h) Upon a court granting an objection to the improper exercise of a peremptory
challenge, the court shall do one or more of the following:

(1) Quash the jury venire and start jury selection anew. This remedy shall be provided if
requested by the objecting party.

(2) If the motion is granted after the jury has been impaneled, declare a mistrial and select
a new jury if requested by the defendant.

(3) Seat the challenged juror.

(4) Provide the objecting party additional challenges.

(5) Provide another remedy as the court deems appropriate.

(i) This section applies in all jury trials in which jury selection begins on or after January
1, 2022,

(1) The denial of an objection made under this section shall be reviewed Review by the
appellate court shall be de novo, with the trial court’s express factual findings reviewed for
substantial evidence. The appellate court shall not impute to the trial court any findings,
including findings of a prospective juror’s demeanor, that the trial court did not expressly state
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on the record. The reviewing court shall consider only reasons actually given under subdivision
(c) and shall not speculate as to or consider reasons that were not given to explain either the
party’s use of the peremptory challenge or the party’s failure to challenge similarly situated
jurors who are not members of the same cognizable group as the challenged juror, regardless of
whether the moving party made a comparative analysis argument in the trial court. The appellate
court shall also consider the existence of any presumptively invalid reasons, as defined herein,
that appear in the record. Should the appellate court determine that the objection was erroneously
denied, that error shall be deemed prejudicial, the judgment shall be reversed, and the case
remanded for a new trial.

(K) This section shall not apply to civil cases.

(D) 1t is the intent of the Legislature that enactment of this section shall not, in purpose or
effect, lower the standard for judging challenges for cause or expand use of challenges for cause.

(m) The provisions of this section are severable. If any provision of this section or its
application is held invalid, that invalidity shall not affect other provisions or applications that can
be given effect without the invalid provision or application.

(n) This section shall remain in effect only until January 1, 2026, and as of that date is
repealed.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): The Code of Civil Procedure Section 231.7 was enacted
to reduce improper peremptory challenges during jury selection in criminal trials based on *“the
prospective juror’s race, ethnicity, gender, gender identity, sexual orientation, national origin, or
religious affiliation, or the perceived membership of the prospective juror in any of those
groups.” As stated, the legislative intent was “to put into place an effective procedure for
eliminating the unfair exclusion of potential jurors” (AB3070, Section 1 (2019-2020 Reg.
Sess.).) Either party or the trial court on its own motion may object to the improper use of the
peremptory challenge. Subdivision (j) mandates a de novo standard of review by the appellate
court when an objection by the trial judge is denied. The statute is silent however as to the
standard of review when an objection is sustained by the trial court.

The absence of a review standard will needlessly produce confusion resulting in inconsistent
results in the appellate courts. Potential resort to a judicially created standard of review which is
based on prior caselaw is simply contrary to the intent of the statute.

The Solution: Even a single peremptory challenge exercised solely on the basis of race or
ethnicity offends the guarantee of equal protection of the laws under the Fourteenth Amendment
to the federal Constitution and also violates a defendant's right to trial by a jury drawn from a
representative cross-section of the community under article I, section 16 of the state Constitution.
(People v. Gutierrez (2017) 2 Cal.5th 1150.) “The exclusion by peremptory challenge of a single
juror on the basis of race or ethnicity is an error of constitutional magnitude requiring reversal.”
(People v. Silva (2001) 25 Cal.4th 345, 386.) Under the Batson-Wheeler analysis, the Legislature
recognized that it was nearly impossible to prove discrimination in the use of peremptory
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challenges. By enacting Code of Civil Procedure Section 231.7, the Legislature sought to address
deficiencies in the Batson-Wheeler procedure by outlining new procedures for identifying and
evaluating unlawful discrimination in jury selection. The inclusion of a standard of review when
an objection is sustained gives much needed guidance to the appellate courts, is consistent with
constitutional concerns and furthers the intent of the statute. The addition of express language
directing the appellate court to consider the existence of any statutorily presumptively invalid
reasons contained in the record is consistent with the intent of the section and clarifies that which
may be considered by the reviewing court.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Assembly Bill No. 3070 (2019-2020 Reg. Sess.) — enacted.

AUTHOR AND/OR PERMANENT CONTACT:
Alan J. Crivaro, 3857 Birch Street, Ste. #603, Newport Beach, CA 92660,
acrivarolaw@hotmail.com, (714) 887-7667.

RESPONSIBLE FLOOR DELEGATE: Alan J. Crivaro.
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RESOLUTION 03-11-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 2031.250 of the Code of Civil Procedure, to read as follows:

§ 2031.250

(@) The party to whom the demand for inspection, copying, testing, or sampling is
directed shall sign the response under oath unless the response contains only objections.

(b) If that party is a public or private corporation, or a partnership or association or
governmental agency, or a limited liability company, one of its officers or agents or managing
members shall sign the response under oath on behalf of that party. Such officer, agent, or
managing member may sign the oath based upon information and belief along with a statement
that the officer or agent or managing member has made reasonable efforts to review relevant
documents, records and information possessed by or known by its officers, directors, members,
agents and employees. The party is bound by the responses in the same manner as a party that
provides an oath based upon personal knowledge. If the officer or agent or managing member
signing the response on behalf of that party is an attorney acting in that capacity for the party,
that party waives any lawyer-client privilege and any protection for work product under Chapter
4 (commencing with Section 2018.010) during any subsequent discovery from that attorney
concerning the identity of the sources of the information contained in the response.

(c) The attorney for the responding party shall sign any response that contains an
objection.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): A verification on behalf of an individual stating “I am
informed and believe that the matters stated herein are true” is insufficient for discovery
responses. The verification must be based upon personal knowledge. A problem often develops
for entity parties because entities often do not have anyone who can ethically execute a
verification of personal knowledge regarding the responses to discovery and by signing such
document actually commits perjury. The case where this became an issue for the author arose
where a managing member of a one-person limited liability company died leaving his wife who
had no role in the company as the managing member. She had no personal knowledge of the
facts and all parties in the litigation were aware that she had no personal knowledge. She was
justifiably concerned about executing the verification. Weil and Brown discuss this very issue in
their California Practice Guide: Civil Procedure Before Trial at Sections 8:1105-8:1106 wherein
they state: “[T]he person designated to verify the corporation’s responses may not have personal
knowledge of all of the facts stated there. (The entity is obliged to provide facts known to any
agent or employee, but the particular officer verifying may not have personal knowledge of all of
them.)” Under such circumstances, “information and belief” is the only realistic way to verify
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answers on behalf of the entity. Unfortunately, nothing in the Discovery Act authorizes
verification of interrogatories on “information and belief.” (Id. at 81106.) Weil and Brown call
out for legislative clarification. (Id. §1106.1.)

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Elaine B. Alston, 200 Sandpointe Ave., Suite 150, Santa Ana, CA 92707; 949-282-8278.

RESPONSIBLE FLOOR DELEGATE: Elaine B. Alston.

03-11-2024 Page 2 of 2



O©CoOoO~NO UL WN PP

RESOLUTION 03-12-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 2033.240 of the Code of Civil Procedure, to read as follows:

§ 2033.240

(@) The party to whom the request for admission are directed shall sign the response
under oath, unless the response contains only objections.

(b) If that party is a public or private corporation, or a partnership or association or
governmental agency, or a limited liability company, one of its officers or agents or managing
members shall sign the response under oath on behalf of that party. Such officer, agent, or
managing member may sign the oath based upon information and belief along with a statement
that the officer or agent or managing member has made reasonable efforts to review relevant
documents, records and information possessed by or known by its officers, directors, members,
agents and employees. The party is bound by the responses in the same manner as a party that
provides an oath based upon personal knowledge. If the officer or agent or managing member
signing the response on behalf of that party is an attorney acting in that capacity for the party,
that party waives any lawyer-client privilege and any protection for work product under Chapter
4 (commencing with Section 2018.010) during any subsequent discovery from that attorney
concerning the identity of the sources of the information contained in the response.

(c) The attorney for the responding party shall sign any response that contains an
objection.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): A verification on behalf of an individual stating “I am
informed and believe that the matters stated herein are true” is insufficient for discovery
responses. The verification must be based upon personal knowledge. A problem often develops
for entity parties because entities often do not have anyone who can ethically execute a
verification of personal knowledge regarding the responses to discovery and by signing such
document actually commits perjury. The case where this became an issue for the author arose
where a managing member of a one-person limited liability company died leaving his wife who
had no role in the company as the managing member. She had no personal knowledge of the
facts and all parties in the litigation were aware that she had no personal knowledge. She was
justifiably concerned about executing the verification. Weil and Brown discuss this very issue in
their California Practice Guide: Civil Procedure Before Trial at Sections 8:1105-8:1106 wherein
they state: “[T]he person designated to verify the corporation’s responses may not have personal
knowledge of all of the facts stated there. (The entity is obliged to provide facts known to any
agent or employee, but the particular officer verifying may not have personal knowledge of all of
them.)” Under such circumstances, “information and belief” is the only realistic way to verify
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answers on behalf of the entity. Unfortunately, nothing in the Discovery Act authorizes
verification of interrogatories on “information and belief.” (Id. at 81106.) Weil and Brown call
out for legislative clarification. (Id. §1106.1.)

The Solution: Is to provide that an entity party including a limited liability company can verify
the responses on information and belief, but with an understanding that such verification binds
the party as if the verification was based upon personal knowledge.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Elaine B. Alston, 200 Sandpointe Ave., Suite 150, Santa Ana, CA 92707; 949-282-8278.

RESPONSIBLE FLOOR DELEGATE: Elaine B. Alston.
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RESOLUTION 03-13-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 2030.250 of the Code of Civil Procedure, to read as follows:

§ 2030.250

(a) The party to whom the interrogatories are directed shall sign the response under oath
unless the response contains only objections.

(b) If that party is a public or private corporation, or a partnership or association or
governmental agency, or a limited liability company, one of its officers or agents or managing
members shall sign the response under oath on behalf of that party. Such officer, agent, or
managing member may sign the oath based upon information and belief along with a statement
that the officer or agent or managing member has made reasonable efforts to review relevant
documents, records and information possessed by or known by its officers, directors, members,
agents and employees. The party is bound by the responses in the same manner as a party that
provides an oath based upon personal knowledge. If the officer or agent or managing member
signing the response on behalf of that party is an attorney acting in that capacity for the party,
that party waives any lawyer-client privilege and any protection for work product under Chapter
4 (commencing with Section 2018.010) during any subsequent discovery from that attorney
concerning the identity of the sources of the information contained in the response.

(c) The attorney for the responding party shall sign any response that contains an
objection.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): A verification on behalf of an individual stating “I am
informed and believe that the matters stated herein are true” is insufficient for discovery
responses. The verification must be based upon personal knowledge. A problem often develops
for entity parties because entities often do not have anyone who can ethically execute a
verification of personal knowledge regarding the responses to discovery and by signing such
document actually commits perjury. The case where this became an issue for the author arose
where a managing member of a one person limited liability company died leaving his wife who
had no role in the company as the managing member. She had no personal knowledge of the
facts and all parties in the litigation were aware that she had no personal knowledge. She was
justifiably concerned about executing the verification. Weil and Brown discuss this very issue in
their California Practice Guide: Civil Procedure Before Trial at Sections 8:1105-8:1106 wherein
they state: “[T]he person designated to verify the corporation’s responses may not have personal
knowledge of all of the facts stated there. (The entity is obliged to provide facts known to any
agent or employee, but the particular officer verifying may not have personal knowledge of all of
them.)” Under such circumstances, “information and belief” is the only realistic way to verify
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answers on behalf of the entity. Unfortunately, nothing in the Discovery Act authorizes
verification of interrogatories on “information and belief.” (Id. at 81106.) Weil and Brown call
out for legislative clarification. (Id. §1106.1.)

The Solution: Is to provide that an entity party including a limited liability company can verify
the responses on information and belief, but with an understanding that such verification binds
the party as if the verification was based upon personal knowledge.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Elaine B. Alston, 200 Sandpointe Ave., Suite 150, Santa Ana, CA 92707; 949-282-8278.

RESPONSIBLE FLOOR DELEGATE: Elaine B. Alston.
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