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RESOLUTION 04-01-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 799 of the Penal Code, to read as follows:

8799

(a) Prosecution for an offense punishable by death or by imprisonment in the state prison
for life or for life without the possibility of parole, or for the embezzlement of public money may
be commenced at any time.

(b) (1) Prosecution for a felony offense described in paragraph (1), (2), (3), (4), (6), or (7)
of subdivision (a) of Section 261, paragraph (1), (2), (3), (4), or (5) of subdivision (a) of former
Section 262, Section 264.1, paragraph (2) or (3) of subdivision (c) of, or subdivision (d), (f), (g),
(i), or (k) of, Section 286, paragraph (2) or (3) of subdivision (c) of, or subdivision (d), (f), (9),
(1), or (k) of, Section 287 or former Section 288a, subdivision (a) of Section 288 involving
substantial sexual conduct as defined in subdivision (b) of Section 1203.066, subdivision (b) of
Section 288, Section 288.5, or subdivision (a), (b), (d), (e), or (g) of Section 289 may be
commenced at any time.

(2) This subdivision applies to crimes that were committed on or after January 1, 2017,
and to crimes for which the statute of limitations that was in effect prior to January 1, 2017, has
not run as of January 1, 2017.

(c) This section applies when the defendant was a minor at the time of the commission of
the offense and the prosecuting attorney could have petitioned the court for a fitness hearing
pursuant to Section 707 of the Welfare and Institutions Code.

(d) Prosecution for a felony offense described under Division 7 (commencing with
Section 13000) of the Water Code, under Chapter 6.5 (commencing with Section 25100) of
Division 20 of the Health and Safety Code, or under Part 4 (commencing with Section 41500) of
Division 26 of the Health and Safety Code may be commenced at any time.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Michael Fern, Cathy Rucker, Natasha Khamashta, Erina Kwon, Azadeh
Allayee, Donna Tryfman, Robert Bitonte, Carolin Shining, Joanna Darvish, Joel Douglas

STATEMENT OF REASONS

The Problem (including Existing Law): The statute of limitations for a felony violation of the
Porter-Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.), Hazardous Waste
Control Act (Health and Safety Code, § 25100 et seq.), or the nonvehicular air pollution control
law (Health and Safety Code, § 41500 et seq.) is between three to six years from the date of
discovery. (See Wat. Code, § 13387; Health & Saf. Code, 88 25189.5, 42400.3; Pen. Code, 88
800, 801.)

But releasing toxic contaminants into our air, land, and waterways, which render these
public resources unusable or unsafe, should be treated the same as embezzling public funds. “It
is hereby declared to be the established policy of the state that every human being has the right to
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safe, clean, affordable, and accessible water adequate for human consumption, cooking, and
sanitary purposes.” (Wat. Code, 8 106.3, subd. (a).) “Long—term threats to public health and to
air and water quality are posed by the landfill disposal of many types of untreated hazardous
wastes and by the inappropriate handling, storage, use, and disposal of hazardous wastes. ... The
people of the state face immense costs as a result of improper hazardous waste handling and
disposal practices.” (Health & Saf. Code, 8 25100, subds. (b), (e).) “Exposure to certain
hazardous wastes may result in cancer, neurological damage, and in mutagenic and teratogenic
changes. Most of these types of injuries have long latency periods, sometimes 20 years or longer.
With long latency periods, a rule which starts the running of the statute from the time of
exposure will defeat most actions before the plaintiff knows of his injury.” (Angeles Chem. Co.
v. Spencer & Jones (1996) 44 Cal.App.4th 112, 122.)

While the statute of limitations for environmental crimes may be tolled by the date of
actual or constructive discovery, merely having notice of facts that a crime may have occurred is
a far cry from having a fileable case. This would require a complex investigation involving
expert opinions, scientific testing, and boxes of business records, to determine the circumstances
of any contamination, who is responsible, and whether their actions were negligent, reckless, or
intentional. In addition, “[t]he identity of the perpetrator of the crime is not an element of the
discovery issue.” (People v. Crossman (1989) 210 Cal.App.3d 476, 481.) Because of these
uncertainties, a statute of limitations dissuades law enforcement from pursuing such
investigations in the first instance. Moreover, it requires the political will to prosecute
environmental crimes, which are rarely investigated let alone filed.

The Solution: This resolution would amend Penal Code section 799 to allow cases involving
felonious environmental crimes to commence at any time. If corporations and their officers knew
that they would always be subject to criminal prosecution for committing environmental felonies
and could not run out the clock due to a lack of investigative resources or political will to
prosecute such cases, it would hopefully dissuade them from dumping hazardous chemicals into
the environment or allow for justice to be obtained, eventually.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-02-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 1528 of the Penal Code, to read as follows:

§ 1528

(a) If the magistrate is thereupon satisfied of the existence of the grounds of the
application, or that there is probable cause to believe their existence, he or she must issue a
search warrant, signed by him or her with his or her name of office, to a peace officer in his or
her county, commanding him or her forthwith to search the person or place named for the
property or things or person or persons specified, and to retain the property or things in his or her
custody subject to order of the court as provided by Section 1536.

(b) The magistrate may orally authorize a peace officer to sign the magistrate’s name on a
duplicate original warrant. A duplicate original warrant shall be deemed to be a search warrant
for the purposes of this chapter, and it shall be returned to the magistrate as provided for in
Section 1537. The magistrate shall enter on the face of the original warrant the exact time of the
issuance of the warrant and shall sign and file the original warrant and the duplicate original
warrant with the clerk of the court as provided for in Section 1541.

(c) The magistrate or the clerk of the court shall assign an identifying number to each
search warrant within one court day of issuance.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Existing law does not mention when a search warrant is
to be assigned a number for identification. Instead, it is the practice of courts throughout
California to assign a search warrant number after law enforcement files the search warrant
return, which occurs after the warrant’s execution. But if a return is not filed, which may be due
to negligence, abandonment, or noncompliance with the order, then it will not have a number.
The absence of an identifying number for a search warrant issued by a magistrate, which makes
absolutely no sense, leads to logistical challenges when a party seeks a hearing before the
magistrate to address the search warrant’s validity or the enforcement of its provisions. Without
a number, the search warrant can only be identified by means of a written description of when it
was issued, by whom, and what was sought, which requires the court clerk to maintain a manual
record that is incompatible with the judiciary’s electronic calendaring system. The absence of a
number also means that unreturned search warrants are not indexed in a central repository at the
magistrate’s courthouse, which makes such warrants difficult to identify or retrieve without
already having a copy of the signed original.

The Solution: This resolution would amend Penal Code section 1528 to require the magistrate or
the clerk of the court to assign an identifying number to each search warrant within one court day
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of issuance. This enables proper recordkeeping of all issued search warrants, which makes them
significantly easier to calendar for hearings and to retrieve them for auditing or public access
when they are not otherwise sealed.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-03-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 1546.2 of the Penal Code, to read as follows:

8 1546.2

(@) (1) Except as otherwise provided in this section, any government entity that executes a
warrant, or obtains electronic information in an emergency pursuant to Section 1546.1, shall
serve upon, or deliver to by registered or first-class mail, electronic mail, or other means
reasonably calculated to be effective, the identified targets of the warrant or emergency access, a
notice that informs the recipient that information about the recipient has been compelled or
obtained, and states with reasonable specificity the nature of the government investigation under
which the information is sought. The notice shall include a copy of the warrant or a written
statement setting forth facts giving rise to the emergency. The notice shall be provided
contemporaneously with the execution of a warrant, or, in the case of an emergency, within three
court days after obtaining the electronic information.

(2) Notwithstanding paragraph (1), notice is not required if the government entity accesses
information concerning the location or the telephone number of an electronic device in order to
respond to an emergency 911 call from that device.

(b) (1) When a warrant is sought or electronic information is obtained in an emergency
under Section 1546.1, the government entity may submit a request supported by a sworn
affidavit for an order delaying notification and prohibiting any party providing information from
notifying any other party that information has been sought. The court shall issue the order if the
court determines that there is reason to believe that notification may have an adverse result, but
only for the period of time that the court finds there is reason to believe that the notification may
have that adverse result, and not to exceed 90 days after obtaining the electronic information.

(2) The court may grant extensions of the delay of up to 90 days each on the same grounds
as provided in paragraph (1).

(3) Upon expiration of the period of delay of the notification, the government entity shall
serve upon, or deliver to by registered or first-class mail, electronic mail, or other means
reasonably calculated to be effective as specified by the court issuing the order authorizing
delayed notification, the identified targets of the warrant or emergency access, a document that
includes the information described in subdivision (a), a copy of all electronic information
obtained or a summary of that information, including, at a minimum, the number and types of
records disclosed, the date and time when the earliest and latest records were created, and a
statement of the grounds for the court’s determination to grant a delay in notifying the individual.

(c) If there is no identified target of a warrant or emergency access at the time of its
issuance, the government entity shall submit to the Department of Justice within three days of the
execution of the warrant or issuance of all of the information required in subdivision (a). If an
order delaying notice is obtained pursuant to subdivision (b), the government entity shall submit
to the department upon the expiration of the period of delay of the notification all of the
information required in paragraph (3) of subdivision (b). The department shall publish all those
reports on its Internet Web site within 90 days of receipt. The department may redact names or
other personal identifying information from the reports.
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(d) Except as otherwise provided in this section, nothing in this chapter shall prohibit or
limit a service provider or any other party from disclosing information about any request or
demand for electronic information.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

The Problem (including Existing Law): Contemporaneously with the execution of a search
warrant on a service provider for electronic information, the California Electronic
Communications and Privacy Act (“CalECPA”) requires law enforcement to notify their target
about the nature of the investigation and the information being sought. (Pen. Code, §
1546.2(a)(1), (c).) If such notification may have an “adverse result,” including seriously
jeopardizing an investigation, the court may issue an order allowing law enforcement to delay
the notification with a nondisclosure order on the service provider for up to 90 days. (Pen. Code,
8§ 1546.2(a)(2), (b)(1).) The court may grant extensions of time for up to an additional 90 days, if
supported by a sworn affidavit that notifying the target may still have an adverse result. (Id.)

In practice, service providers never produce electronic information in response to a
CalECPA warrant at the time of execution. The time gap between when the warrant is executed
and when the target’s electronic information is actually provided effectively shortens the period
of delayed notification granted by the magistrate. In some cases, it can take a service provider
more than 90 days to produce the requested information pursuant to a CalECPA warrant, which
requires law enforcement to obtain an additional extension of time through no fault of their own.

The Solution: This resolution would amend Penal Code section 1546.2 to start the period of
delayed notification after obtaining the electronic information, rather than from the date of the
warrant’s execution. This language tracks that of emergency requests, which require the target to
be notified within three court days after obtaining the electronic information. (Pen. Code, §
1546.2(a)(1).) Similarly, existing language calls for the Department of Justice to publish
notifications to unidentified targets within 90 days of receipt. (Pen. Code, 8 1546.2(c.) It also
removes the need for law enforcement and the courts to process additional delayed notification
requests caused by the time gap between the search warrant’s execution and actual production,
during which there is no intrusion on the target’s right of privacy.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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RESOLUTION 04-04-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add section 2652.1 of the Penal Code, to read as follows:

§ 2652.1

(a) It shall be unlawful to hold an incarcerated person in a condition of solitary
confinement.

(b) For purposes of this section, the following definition shall apply:

(1) “Solitary confinement” means the involuntary placement of an incarcerated person in
a locked sleep room or cell, during hours other than a facility’s sleeping hours, with minimal or
no opportunities for direct and normal social contact with persons other than guards, correctional
facility staff, and attorneys. Direct and normal social contact is contact that is not mediated by
bars, restraints, security glass, screens, and the like. Solitary confinement does not include
confinement of a person in a single-person room or cell for brief periods of locked-room
confinement necessary for required institutional operations.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: National Lawyers Guild, San Francisco Bay Area
STATEMENT OF REASONS

The Problem (including Existing Law): This resolution recommends abolishing solitary
confinement. Solitary confinement is torture and inconsistent with Constitutional and democratic
principles. Juan Méndez, UN Special Rapporteur on Torture and Other Cruel, Inhuman and
Degrading Treatment, declared in August 2011 that even after just 15 days, solitary confinement
amounts to torture; furthermore, any time served in isolation exceeding 15 days has serious and
often permanent psychological and physical effects. Long-term solitary confinement violates
Avrticles 7 and 10 of the International Covenant on Civil and Political Rights.

Experts estimate that one third of people in solitary have a mental illness; even those who do
not enter isolation with a mental illness are apt to develop one because of the trauma solitary
confinement inflicts upon the human psyche. In California, although less than 10% of our state’s
prison population was held in isolation units in 2004, those units accounted for 73% of all
suicides. These shattering impacts of solitary confinement are so well-documented that nearly
every federal court to consider the question of whether placing the severely mentally ill in such
conditions is cruel and unusual punishment has found a constitutional violation.

The Solution: Solitary confinement’s social and financial cost to society is unacceptably high.
Research in California suggests that recidivism for prisoners subjected to solitary confinement is
as much as 20% higher than those held in the general population. Despite its political popularity,
there is little evidence about the goals, impacts or relative cost-effectiveness of using solitary
confinement as a corrections tool. A California study found that supermax prisons have not only
failed to isolate or reduce violence in the overall statewide system, but in fact all measures of
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violence in the system suggest it has increased. In the overuse of solitary confinement, people are
suffering lifelong damage that they take home with them to their families, friends, and
communities. Ninety-five percent of all people in prison are eventually released back into the
public, rarely with any form of treatment or therapy that would ease the shock and facilitate the
transition of returning to one’s “normal” life. In California, for example, data show that nearly
40% of the prisoners in segregation units are released directly to the community without first
transitioning to lower security units.

The crisis of solitary confinement arises from many years of misbegotten policy,
including the bipartisan “War on Drugs” and other “tough on crime” policies that
disproportionately affect poor black communities and other marginalized groups. This crisis is
rooted in our nation’s legacy of racial discrimination and oppression.

Solitary confinement must be abolished.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Richard P. Koch, 268 Bush St. #3237, San Francisco, CA 94104, Phone (415) 397-1060, Fax
(415) 397-3077, rpkochl@sbcglobal.net.

RESPONSIBLE FLOOR DELEGATE: Richard P. Koch.
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RESOLUTION 04-05-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 21213 of the Vehicle Code, to read as follows:

§ 21213

(@) A person under 16 years of age shall not operate a class 2 or class 3 electric bicycle.

(b) A person shall not operate a class 2 or class 3 electric bicycle, or ride upon a class 2
or class 3 electric bicycle as a passenger, upon a street, bikeway, as defined in Section 890.4 of
the Streets and Highways Code, or any other public bicycle path or trail, unless that person is
wearing a properly fitted and fastened bicycle helmet that meets the standards of either the
American Society for Testing and Materials (ASTM) or the United States Consumer Product
Safety Commission (CPSC), or standards subsequently established by those entities. This helmet
requirement also applies to a person who rides upon a class 2 or class 3 electric bicycle while in
a restraining seat that is attached to the bicycle or in a trailer towed by the bicycle.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): The increasing popularity of electric bicycles (e-bikes)
poses a public safety concern for many communities. California Statewide Integrated Traffic
Records System reported a total of 9,613 bicycle-involved crashes and 183 bicycle fatalities in
2022. According to the National Electronic Injury Surveillance System (NEISS), accidents
involving e-bikes are more likely to result in serious injuries than traditional pedal-powered
bicycles; a collision while operating an e-bike is more likely to result in hospitalization. The
California Highway Patrol reports that e-bike crash injuries are typically more severe than
conventional bicycle crashes. Incidents involving e-bikes are thought to be actually higher as
many minor accidents go unreported.

Current law prohibits a person under the age of 16 years from operating a class 3 electric
bicycle. The rider must also wear a helmet. (Vehicle Code section 21213.) A class 3 e-bike is a
bicycle that provides motorized assistance up to 28 miles per hour. (Vehicle Code section
312.5(a)(3).) No age limit or helmet requirement is presently mandated for riders of a class 2
electric bicycle which has motorized assistance up to 20 miles per hour. The speeds attainable
and the lack of a helmet requirement for class 2 e-bikes when combined with no limitations for
the age of the operator is a recipe for a public safety disaster.

The Solution: This resolution amends Vehicle Code section 21213 by adding the prohibition for
persons under 16 years of age from operating a class 2 e-bike. A helmet requirement for those
operating or riding on a class 2 e-bike is also mandated. These commonsense amendments
enhance public safety while not substantially interfering with the increased use of e-bikes as an
alternative environmentally friendly mode of transportation.

04-05-2024 Page 1 of 2



IMPACT STATEMENT
The impact of this resolution is uncertain.

CURRENT OR PRIOR RELATED LEGISLATION
Assem. Bill No. 1778 (Connolly) (2023-2024 Reg. Sess.) — Active Bill

AUTHOR AND/OR PERMANENT CONTACT:
Alan J. Crivaro, 3857 Birch Street, Ste. #603, Newport Beach, CA 92660,
acrivarolaw@hotmail.com, (714) 887-7667.

RESPONSIBLE FLOOR DELEGATE: Alan J. Crivaro.
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RESOLUTION 04-06-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 21213 of the Vehicle Code, to read as follows:

§ 21213

(a) A person under 16 years of age shall not operate a class 3 electric bicycle.

(b) A person shall not operate a class 3 electric bicycle, or ride upon a class 3 electric
bicycle as a passenger, upon a street, bikeway, as defined in Section 890.4 of the Streets and
Highways Code, or any other public bicycle path or trail, unless that person is wearing a properly
fitted and fastened bicycle helmet that meets the standards of either the American Society for
Testing and Materials (ASTM) or the United States Consumer Product Safety Commission
(CPSC), or standards subsequently established by those entities. This helmet requirement also
applies to a person who rides upon a class 3 electric bicycle while in a restraining seat that is
attached to the bicycle or in a trailer towed by the bicycle.

(c) A person under 12 years of age shall not operate an electric bicycle of any class.

(d) Commencing July 1, 2025, a person who does not possess a valid driver’s license
shall have in their immediate possession, at all times when operating an electric bicycle of any
class, both of the following:

(1) An Electric Bicycle Safety and Training completion certificate issued by the
Department of the California Highway Patrol in an electronic or printed format.

(2) A valid state-issued identification card.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): The increasing popularity of electric bicycles (e-bikes)
poses a public safety concern for many communities. California Statewide Integrated Traffic
Records System reported a total of 9,613 bicycle-involved crashes and 183 bicycle fatalities in
2022. According to the National Electronic Injury Surveillance System (NEISS), accidents
involving e-bikes are more likely to result in serious injuries than traditional pedal-powered
bicycles; a collision while operating an e-bike is more likely to result in hospitalization. The
California Highway Patrol, reports that e-bike crash injuries are typically more severe than
conventional bicycle crashes. Incidents involving e-bikes are thought to be actually higher as
many minor accidents go unreported.

Class 3 e-bikes have motorized assistance up to 28 miles per hour while class 2 e-bikes have
motorized assistance up to 20 miles per hour. (Vehicle Code section 312.5(a)(3).) Current law
does not require e-bike operators to have a driver’s license much less know the rules of the road.
Operator ignorance does not preclude law enforcement from issuing citations for violations of
traffic and bicycle rules. Given the popularity of e-bikes with teenage operators, unfamiliarity

04-06-2024 Page 1 of 2



with traffic and bicycle rules or safety training endangers all who use public streets and
sidewalks including the e-bike rider.

The Solution: This resolution mandates that all who operate an e-bike of any class possess a
valid driver’s license. Pursuant to statute, the California Highway Patrol has developed an
Electric Bicycle Safety and Training course for users of e-bikes which includes general electric
bicycle riding safety, emergency maneuver skills, rules of the road, and laws pertaining to
electric bicycles. (Streets and Highways Code section 894.) This is a web-based free course. As
an alternative to possessing a valid driver’s license, proof of completion of this course may serve
as a substitute. Lastly, given their lack of maturity and developmental foresight to possible
consequences, no person under 12 years of age should be permitted to operate an e-bike. These
commonsense amendments will enhance public safety while not substantially interfering with the
increased use of e-bikes as an alternative environmentally friendly mode of transportation.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

AB 2234 (Boerner) (2023-2024 Reg. Sess.) - active bill; AB 1496 (2022-2023 Reg. Sess.) -
enacted on August 15, 2022.

AUTHOR AND/OR PERMANENT CONTACT:

Alan J. Crivaro, 3857 Birch Street, Ste. #603, Newport Beach, CA 92660,
acrivarolaw@hotmail.com, (714) 887-7667.

RESPONSIBLE FLOOR DELEGATE: Alan J. Crivaro.
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RESOLUTION 04-07-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 1001.36 of the Penal Code , to read as follows:

§ 1001.36

(@) On an accusatory pleading alleging the commission of a misdemeanor or felony
offense not set forth in subdivision (d), the court may, in its discretion, and after considering the
positions of the defense and prosecution, grant pretrial diversion to a defendant pursuant to this
section if the defendant satisfies the eligibility requirements for pretrial diversion set forth in
subdivision (b) and the court determines that the defendant is suitable for that diversion under the
factors set forth in subdivision (c).

(b) A defendant is eligible for pretrial diversion pursuant to this section if both of the
following criteria are met:

(1) The defendant has been diagnosed with a mental disorder as identified in the most
recent edition of the Diagnostic and Statistical Manual of Mental Disorders, including, but not
limited to, bipolar disorder, schizophrenia, schizoaffective disorder, or post-traumatic stress
disorder, but excluding antisocial personality disorder and pedophilia. Evidence of the
defendant’s mental disorder shall be provided by the defense and shall include a diagnosis or
treatment for a diagnosed mental disorder within the last five years by a qualified mental health
expert. In opining that a defendant suffers from a qualifying disorder, the qualified mental health
expert may rely on an examination of the defendant, the defendant’s medical records, arrest
reports, or any other relevant evidence.

(2) The defendant’s mental disorder was a significant factor in the commission of the
charged offense. If the defendant has been diagnosed with a mental disorder, the court shall find
that the defendant’s mental disorder was a significant factor in the commission of the offense
unless there is clear and convincing evidence that it was not a motivating factor, causal factor, or
contributing factor to the defendant’s involvement in the alleged offense. A court may consider
any relevant and credible evidence, including, but not limited to, police reports, preliminary
hearing transcripts, witness statements, statements by the defendant’s mental health treatment
provider, medical records, records or reports by qualified medical experts, or evidence that the
defendant displayed symptoms consistent with the relevant mental disorder at or near the time of
the offense.

(c) For any defendant who satisfies the eligibility requirements in subdivision (b), the
court must consider whether the defendant is suitable for pretrial diversion. A defendant is
suitable for pretrial diversion if all of the following criteria are met:

(1) In the opinion of a qualified mental health expert, the defendant’s symptoms of the
mental disorder causing, contributing to, or motivating the criminal behavior would respond to
mental health treatment.

(2) The defendant consents to diversion and waives the defendant’s right to a speedy trial,
unless a defendant has been found to be an appropriate candidate for diversion in lieu of
commitment pursuant to clause (iv) of subparagraph (B) of paragraph (1) of subdivision (a) of
Section 1370 and, as a result of the defendant’s mental incompetence, cannot consent to
diversion or give a knowing and intelligent waiver of the defendant’s right to a speedy trial.
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(3) The defendant agrees to comply with treatment as a condition of diversion, unless the
defendant has been found to be an appropriate candidate for diversion in lieu of commitment for
restoration of competency treatment pursuant to clause (iv) of subparagraph (B) of paragraph (1)
of subdivision (a) of Section 1370 and, as a result of the defendant’s mental incompetence,
cannot agree to comply with treatment.

(4) The defendant will not pose an unreasonable risk of danger to public safety, as
defined in Section 1170.18, if treated in the community. The court may consider the opinions of
the district attorney, the defense, or a qualified mental health expert, and may consider the
defendant’s treatment plan, the defendant’s violence and criminal history, the current charged
offense, and any other factors that the court deems appropriate.

(d) A defendant may not be placed into a diversion program, pursuant to this section, for
the following current charged offenses:

(1) Murder or voluntary manslaughter.

(2) An offense for which a person, if convicted, would be required to register pursuant to
Section 290, except for a violation of Section 314.

(3) Rape.

(4) Lewd or lascivious act on a child under 14 years of age.

(5) Assault with intent to commit rape, sodomy, or oral copulation, in violation of Section
220.

(6) Commission of rape or sexual penetration in concert with another person, in violation
of Section 264.1.

(7) Continuous sexual abuse of a child, in violation of Section 288.5.
(8) A violation of subdivision (b) or (c) of Section 11418.
(9) An offense for which the victim is a person defined in Section 6211 of the Family

Code:

(A) A spouse or former spouse.

(B) A cohabitant or former cohabitant, as defined in section 6209.

(C) A person with whom the respondent is having or has had a dating or
engagement relationship.

(D) A person with whom the respondent has had a child, where the presumption
applies that the male parent is the father of the child of the female parent under the Uniform
Parentage Act (Part 3 (commencing with section 7600) of Division 12).

(E) A child of a party or a child who is the subject of an action under the Uniform
Parentage Act, where the presumption applies that the male parent is the father of the child to be
protected.

(F) Any other person related by consanguinity or affinity within the second degree.

(e) At any stage of the proceedings, the court may require the defendant to make a prima
facie showing that the defendant will meet the minimum requirements of eligibility for diversion
and that the defendant and the offense are suitable for diversion. The hearing on the prima facie
showing shall be informal and may proceed on offers of proof, reliable hearsay, and argument of
counsel. If a prima facie showing is not made, the court may summarily deny the request for
diversion or grant any other relief as may be deemed appropriate.

(F) As used in this chapter, the following terms have the following meanings:

(1) “Pretrial diversion” means the postponement of prosecution, either temporarily or
permanently, at any point in the judicial process from the point at which the accused is charged
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until adjudication, to allow the defendant to undergo mental health treatment, subject to all of the
following:

(A)(i) The court is satisfied that the recommended inpatient or outpatient program of
mental health treatment will meet the specialized mental health treatment needs of the defendant.

(ii) The defendant may be referred to a program of mental health treatment utilizing
existing inpatient or outpatient mental health resources. Before approving a proposed treatment
program, the court shall consider the request of the defense, the request of the prosecution, the
needs of the defendant, and the interests of the community. The treatment may be procured using
private or public funds, and a referral may be made to a county mental health agency, existing
collaborative courts, or assisted outpatient treatment only if that entity has agreed to accept
responsibility for the treatment of the defendant, and mental health services are provided only to
the extent that resources are available and the defendant is eligible for those services.

(iii) If the court refers the defendant to a county mental health agency pursuant to this
section and the agency determines that it is unable to provide services to the defendant, the court
shall accept a written declaration to that effect from the agency in lieu of requiring live
testimony. That declaration shall serve only to establish that the program is unable to provide
services to the defendant at that time and does not constitute evidence that the defendant is
unqualified or unsuitable for diversion under this section.

(B) The provider of the mental health treatment program in which the defendant has been
placed shall provide regular reports to the court, the defense, and the prosecutor on the
defendant’s progress in treatment.

(C) The period during which criminal proceedings against the defendant may be diverted
is limited as follows:

(i) If the defendant is charged with a felony, the period shall be no longer than two years.

(ii) If the defendant is charged with a misdemeanor, the period shall be no longer than
one year.

(D) Upon request, the court shall conduct a hearing to determine whether restitution, as
defined in subdivision (f) of Section 1202.4, is owed to any victim as a result of the diverted
offense and, if owed, order its payment during the period of diversion. However, a defendant’s
inability to pay restitution due to indigence or mental disorder shall not be grounds for denial of
diversion or a finding that the defendant has failed to comply with the terms of diversion.

(2) “Qualified mental health expert” includes, but is not limited to, a psychiatrist,
psychologist, a person described in Section 5751.2 of the Welfare and Institutions Code, or a
person whose knowledge, skill, experience, training, or education qualifies them as an expert.

(9) If any of the following circumstances exists, the court shall, after notice to the
defendant, defense counsel, and the prosecution, hold a hearing to determine whether the
criminal proceedings should be reinstated, whether the treatment should be modified, or whether
the defendant should be conserved and referred to the conservatorship investigator of the county
of commitment to initiate conservatorship proceedings for the defendant pursuant to Chapter 3
(commencing with Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code:

(1) The defendant is charged with an additional misdemeanor allegedly committed during
the pretrial diversion and that reflects the defendant’s propensity for violence.

(2) The defendant is charged with an additional felony allegedly committed during the
pretrial diversion.

(3) The defendant is engaged in criminal conduct rendering the defendant unsuitable for
diversion.
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(4) Based on the opinion of a qualified mental health expert whom the court may deem
appropriate, either of the following circumstances exists:

(A) The defendant is performing unsatisfactorily in the assigned program.

(B) The defendant is gravely disabled, as defined in subparagraph (B) of paragraph (1) of
subdivision (h) of Section 5008 of the Welfare and Institutions Code. A defendant shall only be
conserved and referred to the conservatorship investigator pursuant to this finding.

(h) If the defendant has performed satisfactorily in diversion, at the end of the period of
diversion, the court shall dismiss the defendant’s criminal charges that were the subject of the
criminal proceedings at the time of the initial diversion. A court may conclude that the defendant
has performed satisfactorily if the defendant has substantially complied with the requirements of
diversion, has avoided significant new violations of law unrelated to the defendant’s mental
health condition, and has a plan in place for long-term mental health care. If the court dismisses
the charges, the clerk of the court shall file a record with the Department of Justice indicating the
disposition of the case diverted pursuant to this section. Upon successful completion of
diversion, if the court dismisses the charges, the arrest upon which the diversion was based shall
be deemed never to have occurred, and the court shall order access to the record of the arrest
restricted in accordance with Section 1001.9, except as specified in subdivisions (j) and (k). The
defendant who successfully completes diversion may indicate in response to any question
concerning the defendant’s prior criminal record that the defendant was not arrested or diverted
for the offense, except as specified in subdivision (j).

(i) A record pertaining to an arrest resulting in successful completion of diversion, or any
record generated as a result of the defendant’s application for or participation in diversion, shall
not, without the defendant’s consent, be used in any way that could result in the denial of any
employment, benefit, license, or certificate.

(1) The defendant shall be advised that, regardless of the defendant’s completion of
diversion, both of the following apply:

(1) The arrest upon which the diversion was based may be disclosed by the Department
of Justice to any peace officer application request and that, notwithstanding subdivision (i), this
section does not relieve the defendant of the obligation to disclose the arrest in response to any
direct question contained in any questionnaire or application for a position as a peace officer, as
defined in Section 830.

(2) An order to seal records pertaining to an arrest made pursuant to this section has no
effect on a criminal justice agency’s ability to access and use those sealed records and
information regarding sealed arrests, as described in Section 851.92.

(k) A finding that the defendant suffers from a mental disorder, any progress reports
concerning the defendant’s treatment, or any other records related to a mental disorder that were
created as a result of participation in, or completion of, diversion pursuant to this section or for
use at a hearing on the defendant’s eligibility for diversion under this section may not be used in
any other proceeding without the defendant’s consent, unless that information is relevant
evidence that is admissible under the standards described in paragraph (2) of subdivision (f) of
Section 28 of Article I of the California Constitution. However, when determining whether to
exercise its discretion to grant diversion under this section, a court may consider previous
records of participation in diversion under this section.

(I) The county agency administering the diversion, the defendant’s mental health
treatment providers, the public guardian or conservator, and the court shall, to the extent not
prohibited by federal law, have access to the defendant’s medical and psychological records,
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including progress reports, during the defendant’s time in diversion, as needed, for the purpose
of providing care and treatment and monitoring treatment for diversion or conservatorship.
(m) This section shall remain in effect until July 1, 2024, and as of that date is repealed.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Michele Anderson, Wendy Shapero, Shaun Dabby Jacobs, Catherine Rucker,
Michael Fern, Susan Couig, Ujvala Singh, Darin Wessel, Lei Chala Wilson, Margo Bouchet

STATEMENT OF REASONS

The Problem (including Existing Law): Mental Health Diversion is designed to keep people
with mental health disorders from entering and reentering the criminal justice system while
protecting public safety. However, under the existing mental health diversion law set forth in
Penal Code Section 1001.36, persons accused of committing crimes against victims, as defined
under section 6211 of the Family Code, easily avail themselves of these alternatives to
prosecution by obtaining psychological reports which predictably recite the statutory
requirements of section 1001.36. The statute, as currently designed, creates an all-too-easy
mechanism to avoid criminal sanction for crimes which have cascading negative effects on the
entire family and the broader community.

As currently drafted, there is no limit to the number of times a defendant is eligible for
diversion under the statute. In other words, a victim who is repeatedly abused has no guarantee
that their abuser will ever suffer a criminal penalty. Further, the January 9, 2024 decision in
Sarmiento v. Superior Court, Docket No. D082443 makes clear that absent the People
conducting an independent psychological examination to rebut the findings of the defendant’s
psychologist, courts have no discretion to deny a request for mental health diversion based on an
accused’s suitability. This imposes an undue cost on California’s taxpayers because both public
defenders and prosecutors need to utilize taxpayer-funded psychologists to obtain competing
reports simply to give a court discretion to grant or deny diversion. There is no reason why
courts should be stripped of their ability to determine an accused’s suitability for diversion based
on the facts of the crime, an accused’s criminal history, and other relevant considerations.

Another infirmity with the statute is that once an accused is granted mental health
diversion, the maximum length of the diversion is two years. In contrast, a person convicted of a
domestic violence crime is subject to a three-year probationary period. Any protective order
which was issued must be immediately dissolved at the end of the diversion period. This denies a
victim a reasonable expectation of stability and safety they are entitled to. Once a protective
order is dissolved, a victim must turn to the family courts to try to seek a new protective order.
This poses an undue burden on the victim all for the purpose of benefitting a domestic abuser. In
short, Penal Code section 1001.36 leads to the absurd result of rewarding abusers at the expense
of victims with the government’s blessing. Finally, once an accused’s criminal case is dismissed,
there is no record of a prior conviction. This precludes prosecutors from seeking enhanced
penalties or using the prior conviction as impeachment at a later trial should a defendant take the
stand.

As stated in People v. Vega (1995) 33 Cal.App.4th 706, 710, the purpose of domestic
violence statutes such as Penal Code sections 273.5 and section 243(e)(1), “is to protect persons
of the opposite sex in a special relationship for which society demands, and the victim may
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reasonably expect, stability and safety, and in which the victim, for these reasons among others,
may be especially vulnerable.” Without a carve-out for domestic violence crimes, Penal Code
section 1001.36 continues to leave abuse victims vulnerable. This injustice must be corrected
immediately.

The Solution: Amend Penal Code section 1001.36(d) to include exception (9) to include crimes
committed against victims as defined in the Family Code section 6211.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Wendy Shapero, Wendy.Shapero@Ilacity.org, (818) 374-3300

RESPONSIBLE FLOOR DELEGATE: Wendy Shapero

04-07-2024 Page 6 of 6



	04-01-2024
	04-02-2024
	04-03-2024
	04-04-2024
	04-05-2024
	04-06-2024
	04-07-2024

