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RESOLUTION 05-01-2024

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 8226 of the Probate Code, to read as follows: 

§ 8226 1 
(a) If no person contests the validity of a will or petitions for revocation of probate of the 2 

will within the time provided in this chapter, admission of the will to probate is conclusive, 3 
subject to Section 8007. 4 

(b) Subject to subdivision (c), a will may be admitted to probate notwithstanding prior 5 
admission to probate of another will or prior distribution of property in the proceeding. The will 6 
may not affect property previously distributed, but the court may determine how any provision of 7 
the will affects property not yet distributed and how any provision of the will affects provisions 8 
of another will. 9 

(c) If the proponent of a will has received notice of a petition for probate or a petition for 10 
letters of administration for a general personal representative, the proponent of the will may 11 
petition for probate of the will only within the later of either of the following time periods: 12 

(1) One hundred twenty days after issuance of the order admitting the first will to probate 13 
or determining the decedent to be intestate. 14 

(2) Sixty days after the proponent of the will first obtains knowledge of the will. 15 
(d) The time periods set forth in subdivision (c) shall not be tolled or extended for any 16 

reason except as provided in Sections 12, 12a, and 12b of this code, and former Part 3 17 
(commencing with Section 21300) of Division 11 of the Probate Code, as that part read prior to 18 
its repeal by Chapter 174 of the Statutes of 2008.19 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:   Bar Association of Northern San Diego County

STATEMENT OF REASONS 

The Problem (including Existing Law): Existing law provides for a limitations period of either 
(1) 120 days after issuance of an order either admitting a will to probate or determining the 
decedent to be intestate, or (b) 60 days after the proponent first obtains knowledge of the will. 
However, those limitations periods can be extended by either tolling agreements or orders, 
delayed discovery, or other reasons common to all limitations periods. This open-ended ability to 
bring a late-discovered will permits a will proponent to hide the existence of a late discovered 
will until too much time has passed or the presentation of the will is made after some event 
advantageous to the proponent. This negates the legislative intent behind early and efficient 
administration of decedent’s estates and permits a proponent to lie in wait until the proponent 
determines whether the late-discovered will benefits his or her particular position. This limitation 
on the time to present a will is consistent with Estate of Early (2009) 173 Cal.App.4th 369. In 
Early, an heir of a decedent’s estate sought and obtained an order appointing her as administrator 
of the estate and determining that the decedent died intestate. The administrator later found a will 
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and sought to admit the will to probate more than five months after the determination of intestacy 
and more than three months after discovering the will. One of the intestate heirs objected. The 
Court denied admission of the will to probate, and the administrator later appealed. (Id, at p. 
371.)  The Court of Appeal agreed that the petition for probate was untimely (Id., at p. 372.) “It 
is the policy of the law to encourage the presentation for probate of wills of decedents in order to 
make the more certain that those really entitled to their bounty shall enjoy it.”  (Estate of 
Bergland (1919) 180 Cal. 629, 637.)   

The Solution:  This amendment solves this problem by adding language that, with very few 
exceptions, the limitations periods of Section 8662(c) cannot be “tolled or extended for any 
reason.”  This addition mimics other limitations periods in the Probate context such as Code of 
Civil Procedure sections 366.2 (claims against decedents) and 366.3 (claims regarding contracts 
to make a will).  

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
None known  

AUTHOR AND/OR PERMANENT CONTACT:
Mary V.J. Cataldo, Esq., Cataldo Law, 277 Rancheros Dr., Ste. 310, San Marcos, CA  92069; 
(760) 271-3295. 

RESPONSIBLE FLOOR DELEGATE:   Mary V.J. Cataldo, Esq.  
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RESOLUTION 05-02-2024 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend sections 1471 and 1472 of the Probate Code, to read as follows: 

§ 1471 1 
(a) If a ward, proposed ward, conservatee, proposed conservatee, or person alleged to 2 

lack legal capacity is not represented by legal counsel and does not plan to retain counsel, 3 
whether or not that person lacks or appears to lack legal capacity, the court shall, at or before the 4 
time of the hearing, appoint the public defender or private counsel to represent the person in the 5 
following proceedings under this division: 6 

(1) A proceeding to establish or transfer a conservatorship or guardianship or to appoint a 7 
proposed conservator or guardian. 8 

(2) A proceeding to terminate the conservatorship or guardianship. 9 
(3) A proceeding to remove the conservator or guardian. 10 
(4) A proceeding for a court order affecting the legal capacity of the conservatee. 11 
(5) A proceeding to obtain an order authorizing removal of a temporary conservatee or 12 

ward in a temporary guardianship or general guardianship from the temporary conservatee’s or 13 
ward’s place of residence. 14 

(b) In a proceeding to establish a limited conservatorship, if the proposed limited 15 
conservatee has not retained legal counsel and does not plan to retain legal counsel, the court 16 
shall immediately appoint the public defender or private counsel to represent the proposed 17 
limited conservatee. The proposed limited conservatee shall pay the cost for that legal service if 18 
they are able. This subdivision applies irrespective of any medical or psychological inability to 19 
attend the hearing on the part of the proposed limited conservatee as allowed in Section 1825. 20 

(c) If a conservatee, proposed conservatee, or person alleged to lack legal capacity 21 
expresses a preference for a particular attorney to represent them, the court shall allow 22 
representation by the preferred attorney, even if the attorney is not on the court’s list of a court-23 
appointed attorneys, and the attorney shall provide zealous representation as provided in 24 
subdivision (d). However, an attorney who cannot provide zealous advocacy or who has a 25 
conflict of interest with respect to the representation of the conservatee, proposed conservatee, or 26 
person alleged to lack legal capacity shall be disqualified. 27 

(d) The role of legal counsel of a conservatee, proposed conservatee, or a person alleged 28 
to lack legal capacity is that of a zealous, independent advocate representing the wishes of their 29 
client, consistent with the duties set forth in Section 6068 of the Business and Professions Code 30 
and the California Rules of Professional Conduct. 31 

(e) The role of legal counsel of a ward or proposed ward is governed by Section 3151 of 32 
the Family Code whereby appointed counsel is charged with the representation of the child’s best 33 
interests. 34 

(e) (f) In an appeal or writ proceeding arising out of a proceeding described in this 35 
section, if a conservatee or, proposed conservatee, ward, or proposed ward is not represented by 36 
legal counsel, the reviewing court shall appoint legal counsel to represent the conservatee or 37 
proposed conservatee, ward, or proposed ward before the court. 38 
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(g) In a proceeding involving a ward or proposed ward the court shall, at or before the 39 
time of the hearing, appoint the public defender or private counsel to represent the interests of a 40 
ward or proposed ward in any proceeding listed in subdivision (a) if, based on information 41 
contained in the court investigator’s report or obtained from any other source, the court 42 
determines that the appointment would be helpful to the resolution of the matter or is necessary 43 
to protect the interests of the ward or proposed ward. 44 

45 
§ 1472 46 

(a) If a person is furnished legal counsel under Section 1471: 47 
(1) The court shall, upon conclusion of the matter, fix a reasonable sum for compensation 48 

and expenses of counsel and shall make a determination of the person's ability, the guardianship 49 
estate, or the parent or parents of a ward to pay all or a portion of that sum. The sum may, in the 50 
discretion of the court, include compensation for services rendered, and expenses incurred, 51 
before the date of the order appointing counsel. 52 

(2) If the court determines that the person, guardian of an estate, or the parent or parents 53 
of the ward has the ability to pay all or a portion of the sum, the court shall order the guardian of 54 
the estate, parent or parents of a ward, conservator of the estate or, if none, the person, to pay 55 
in any installments and in any manner the court determines to be reasonable and compatible with 56 
the person's financial ability. 57 

(3) In a proceeding under Chapter 3 (commencing with Section 3100) of Part 6 for court 58 
authorization of a proposed transaction involving community property, the court may order 59 
payment out of the proceeds of the transaction. 60 

(4) If a conservator or guardian is not appointed for the person furnished legal counsel, 61 
the order for payment may be enforced in the same manner as a money judgment. 62 

(b) If the court determines that a person furnished private counsel under Section 63 
1471 lacks the ability to pay all or a portion of the sum determined under paragraph (1) of 64 
subdivision (a), the county shall pay the sum to the private counsel to the extent the court 65 
determines the person is unable to pay. 66 

(c) The payment ordered by the court under subdivision (a) shall be made to the county if 67 
the public defender has been appointed or if private counsel has been appointed to perform the 68 
duties of the public defender and the county has compensated that counsel. In the case of other 69 
court-appointed counsel, the payment shall be made to that counsel.70 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  San Bernardino County Bar Association

STATEMENT OF REASONS 

The Problem (including Existing Law): Under existing law, in a probate guardianship 
proceeding, there is no equivalent to Probate Code section 1471 (applicable to conservatorships) 
mandating the appointment for counsel for the minor in guardianship proceedings. Furthermore, 
the Probate Code does not define the role of minor’s counsel in guardianship proceedings. 
Probate Code section 1470(a) simply permits the court to appoint counsel for the minor if 
appointment would “be helpful to the resolution of the matter” or “is necessary to protect the 
person’s interests.” Finally, there is no equivalent to Welfare & Institutions Code section 317(c), 
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which requires appointment of minor’s counsel in a dependency proceeding where custody is at 
issue if such representation would benefit the child. Notwithstanding the California Supreme 
Court’s decision in In Richard E (1978) 21 Cal.3d 249, 354, whereby the court concluded that it 
was generally error for a trial court to fail to appoint counsel for a minor where custody of the 
minor is at issue, only a few jurisdictions require the appointment of counsel for minors in 
probate guardianship proceedings. As a result, important decisions that affect a minor’s life 
including the determination of the home where the minor will be raised, and how much contact 
the minor will have with his/her parents are made without the benefit of counsel specifically 
representing the minor’s interests and wishes. 

The Solution:  The proposed resolution will require the court to appoint counsel for a minor in 
any probate guardianship proceeding that substantially affects the life of the minor when custody 
is at issue, or when there will be a determination of contact with a parent and clarifies the role of 
minor’s counsel. Under the proposed amendments, Probate Code section 1471 would expand the 
requirement of court appointed counsel to not only include conservatees or proposed 
conservatees, but also wards or proposed wards. Additionally, the proposed resolution clarifies 
that the role of minor’s counsel is governed by Family Code section 3151 so that minor’s counsel 
is charged with the representation of the child’s best interests, and if the child so desires, the 
child’s counsel shall present the child’s wishes to the court. The resolution also amends Probate 
Code section 1472 to provide for the payment of mandatory counsel based on a hearing 
determining the parent or parents’ ability to pay all or a portion of the cost of appointment 
counsel which is already required during discretionary appointments of counsel. The result of the 
resolution is that there will be uniformity throughout California regarding the appointment of 
appointed counsel in proceedings where custody of the minor is at issue.  

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
Not known. 

AUTHOR AND/OR PERMANENT CONTACT:
Jack B. Osborn and Andrew Beechko, Brown White & Osborn LLP, 300 E. State Street, Suite 
300 Redlands, CA 92373; (909) 260-7313; josborn@brownwhitelaw.com; 
abeechko@brownwhitelaw.com 

RESPONSIBLE FLOOR DELEGATE:  Andrew Beechko 
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RESOLUTION 05-03-2024 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Probate Code section 1505, to read as follows: 

§ 1505 1 
(a) By a properly executed power of attorney, a parent may delegate to another person, 2 

for a period not exceeding 180 days, any of the parent’s powers regarding care, custody, or 3 
property of the minor child or ward, except the power to consent to marriage or adoption of a 4 
minor ward or release of a minor ward for adoption. 5 

(b) Unless one parent has been granted sole legal and physical custody pursuant to a court 6 
order, or one parent is deceased, a power of attorney executed pursuant to subdivision (a) of this 7 
section shall be executed by both parents. 8 

(c) A parent with sole legal and physical custody pursuant to a court order who executes a 9 
delegation of powers under this section must mail or give a copy of the document to any other 10 
parent within 10 days of its execution unless 11 

(1) There is an existing domestic violence restraining order, or a similar law of another 12 
state, in effect against the other parent to protect the parent, executing the delegation of powers 13 
or the child. 14 

(c) A power of attorney executed pursuant to subdivision (a) of this section shall be 15 
revocable by the person who executed the power of attorney. 16 

(d) If a parent is serving in the armed forces of the United States and is deployed to a 17 
foreign nation, and if the power of attorney so provides, a delegation under this section is 18 
effective until the thirty-first day after the end of the deployment. 19 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Bernardino County Bar Association

STATEMENT OF REASONS 

The Problem (including Existing Law): California law currently does not provide a mechanism 
for a parent to temporarily delegate the power to provide for care, custody or property of a minor 
to someone without the formality of a court supervised guardianship. Parents and guardians often 
file petitions for guardianship when a parent’s absence is intended and planned to be temporary 
such as in the case of military deployment or temporary unavailability. However, responsible 
parents should have an option to grant authority for temporary care and custody of their children, 
without the expense and unnecessary court involvement of a formal guardianship. A formal 
guardianship subjects the parties to unnecessary and invasive investigations and subsequently, if 
a guardianship is established by the court, then they are subjected to further scrutiny and the 
uncertainty of whether the court will agree to terminate the guardianship. This process is lengthy, 
complicated and expensive. Many other states already have similar provisions allowing a parent 
or guardian to temporarily delegate powers regarding care, custody, or property of a minor to 
another person. 
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The Solution: This resolution will add Probate Code section 1505 to authorize a parent or 
guardian to delegate powers regarding care, custody, or property to another person. The 
authorization is fully revocable and is subject to a 180-day duration (unless the signer is in the 
military). The statute would be limited in scope, leaving decisions about who should care for 
children in the hands of responsible parents, without requiring them to go through the 
uncertainty, expense and unnecessary scrutiny of the probate court. Responsible parents and 
guardians should have the option to provide for their children’s temporary care without the 
necessity of a formal guardianship proceeding in probate court.  

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
Not known.  

AUTHOR AND/OR PERMANENT CONTACT:
Mark J. Andrew Flory, Brown White & Osborn LLP, 300 E. State Street, Suite 300 Redlands, 
CA 92373; (909) 222-8922; mflory@brownwhitelaw.com 

RESPONSIBLE FLOOR DELEGATE: Mark Flory 
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RESOLUTION 05-04-2024 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add section 1515.5 of the Probate Code, to read as follows: 

§ 1515.5 1 
Notwithstanding any other provision of this part, no guardian of the person may be 2 

appointed if the minor is residing with a parent or parents at the time of the filing of a petition for 3 
guardianship, unless the parent or parents with whom the minor resides consent to the 4 
appointment. 5 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Bernardino County Bar Association

STATEMENT OF REASONS 

The Problem (including Existing Law): In California, guardianships are intended to provide for 
appointment of a non-parent to provide for care and custody of minors when a parent is not 
available.  However, in practice, guardianship petitions are often filed by well-meaning family 
members or other interested persons who believe that it would be better for a child to live with 
them. Currently, California law provides that for a nonparent to be granted guardianship of a 
child over the objection of a child, there must be a showing by clear and convincing evidence 
that parental custody of a child is detrimental to the minor and that an award of custody to a 
nonparent is required to serve the best interests of a child. (Fam. Code section 3041(a)). 
However, California law is not clear whether a minor can be removed from parental custody by 
the granting of a probate guardianship under this standard. Removal of a child from parental 
custody should require the more rigorous standards and protections, such as appointment of 
counsel for parents and services aimed at family reunification, which are provided in the juvenile 
dependency court pursuant to Welfare and Institutions Code section 300. 

The Solution: This resolution will add Probate Code section 1515.5 to make it clear that a 
guardianship may not be granted if the minor is residing with a parent or parents at the time the 
petition for guardianship is filed. This would resolve and make clear that a probate guardian may 
not be used to remove children from parental custody.  

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
Not known. 
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AUTHOR AND/OR PERMANENT CONTACT:
Mark J. Andrew Flory, Brown White & Osborn LLP, 300 E. State Street, Suite 300 Redlands, 
CA 92373; (909) 222-8922; mflory@brownwhitelaw.com 

RESPONSIBLE FLOOR DELEGATE: Mark Flory 
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RESOLUTION 05-05-2024 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 8110 of the Probate Code, to read as follows: 

§ 8110 1 
At least 15 days before the hearing of a petition for administration of a decedent's estate, 2 

the petitioner shall serve notice of the hearing, and a copy of the petition including a copy of the 3 
will, if any, offered for probate, by mail or personal delivery on all of the following persons: 4 

(a) Each heir of the decedent, so far as known to or reasonably ascertainable by the 5 
petitioner. 6 

(b) Each devisee, executor, and alternative executor named in any will being offered for 7 
probate, regardless of whether the devise or appointment is purportedly revoked in a subsequent 8 
instrument. 9 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Bernardino County Bar Association

STATEMENT OF REASONS 

The Problem (including Existing Law): Probate Code section 8110 requires that a petitioner 
serve notice of the hearing on a petition for administration of a decedent’s estate at least 15 days 
before the hearing on the petition. Probate Code section 8100 provides the required contents of 
the notice, which is contained in mandatory form DE-121, Notice of Petition to Administer 
Estate. However, there is no requirement in the Probate Code that a copy of the petition for 
probate be included with the Notice of Petition to Administer Estate. The “Proof of Service by 
Mail” attachment to form DE-121 includes a check box to indicate that the petition was served 
with the notice, but there is no requirement for service of the petition in the Probate Code. In 
addition to receiving notice of a hearing on a petition for probate, the heirs or devisees should 
receive a copy of the petition, and a copy of any will being offered for probate, so that they can 
be fully informed of the probate proceedings. 

The Solution: This resolution will amend Probate Code section 8110 to add a requirement that a 
copy of the Petition for Probate, and a copy of any will being offered for probate, be served with 
the Notice of Petition to Administer Estate.  

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
Not known. 
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AUTHOR AND/OR PERMANENT CONTACT:
Mark J. Andrew Flory, Brown White & Osborn LLP, 300 E. State Street, Suite 300 Redlands, 
CA 92373; (909) 222-8922; mflory@brownwhitelaw.com 

RESPONSIBLE FLOOR DELEGATE: Mark Flory 
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RESOLUTION 05-06-2024 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 1514 of the Probate Code, to read as follows: 

§ 1514 1 
(a) Upon hearing of the petition, if it appears necessary or convenient, the court may 2 

appoint a guardian of the person or estate of the proposed ward or both. 3 
(b)(1) In appointing a guardian of the person, the court is governed by Chapter 1 4 

(commencing with Section 3020) and Chapter 2 (commencing with Section 3040) of Part 2 of 5 
Division 8 of the Family Code, relating to custody of a minor. 6 

(2) Except as provided in Section 2105, a minor's parent may not be appointed as a 7 
guardian of the person of the minor. 8 

(c) The court shall appoint a guardian nominated under Section 1500 insofar as the 9 
nomination relates to the guardianship of the estate unless the court determines that the nominee 10 
is unsuitable. If the nominee is a relative, the nominee's immigration status alone shall not 11 
constitute unsuitability. 12 

(d) The court shall appoint the person nominated under Section 1501 as guardian of the 13 
property covered by the nomination unless the court determines that the nominee is unsuitable. If 14 
the person so appointed is appointed only as guardian of the property covered by the nomination, 15 
the letters of guardianship shall so indicate. 16 

(e) Subject to subdivisions (c) and (d), in appointing a guardian of the estate: 17 
(1) The court is to be guided by what appears to be in the best interest of the proposed 18 

ward, taking into account the proposed guardian's ability to manage and to preserve the estate as 19 
well as the proposed guardian's concern for and interest in the welfare of the proposed ward. 20 

(2) If the proposed ward is of sufficient age to form an intelligent preference as to the 21 
person to be appointed as guardian, the court shall give consideration to that preference in 22 
determining the person to be so appointed. 23 

(f) The burden shifting provision of subdivision (d) of Section 3041 of the Family Code 24 
applies only if the proposed guardian had custody and control of the minor for a substantial 25 
period of time before the temporary guardianship was granted.26 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Bernardino County Bar Association

STATEMENT OF REASONS 

The Problem (including Existing Law): Currently under Probate Code section 1514, a petitioner 
must show by clear and convincing evidence that a guardianship is necessary and convenient for 
appointment of a guardian. Family Code section 3041(d) provides for the burden of proof to shift 
from the petitioner to the objecting party, generally one or both biological parents, when the 
petitioner has been the main care provider for the minor for a “substantial period of time.” 

Courts frequently grant a temporary guardianship while the issue of appointment of a 
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general guardianship is delayed due to an objection by a parent. Once a temporary guardianship 
is in place the temporary guardian has custody and control of the minor and assumes the role of 
full-time caregiver for the minor. This has the effect of “starting the clock” in considering the 
burden shifting provisions of Family Code section 3041 subdivision (d). 

Often the first real opportunity an objecting parent has to present his or her own evidence 
challenging petitioner’s evidence of the necessity of the guardianship is 12-18 months after the 
time the parent(s) first lost custody of their child. It is then more likely the court will rule after 
the minor has been in the custody and care of the petitioner for a “substantial period of time,” 
and, thus, the burden of proof has unfairly shifted to the objecting parent.  

The Solution: This resolution removes the burden shifting effects of Family Code section 
3041(d) from the situations in which a temporary guardianship has been granted and the 
petitioner is seeking to be appointed the general guardian over the objection of a parent. This 
would protect the parents’ right to raise their child and will keep the burden of proof on the 
petitioner unless the petitioner has had custody and control for a substantial period outside of the 
timeframe of the temporary guardianship. This resolution would also remove the possibility of 
gamesmanship by a proposed guardian who obtains a temporary guardianship followed by 
unnecessary delays of an evidentiary hearing. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  

CURRENT OR PRIOR RELATED LEGISLATION
None known.  

AUTHOR AND/OR PERMANENT CONTACT:
Jack B. Osborn, Brown White & Osborn LLP, 300 E. State Street, Suite 300, Redlands, CA 
92373; (909) 260-7313; josborn@brownwhitelaw.com 

RESPONSIBLE FLOOR DELEGATE: Jack Osborn 
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RESOLUTION 05-07-2024 

TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 8252 of the Probate Code, to read as follows: 

§ 8252 1 
(a) At the trial, the proponents of the will have the burden of proof of due execution. The 2 

contestants of the will have the burden of proof of lack of testamentary intent or capacity, undue 3 
influence, fraud, duress, mistake, or revocation. The standard of proof for contesting the will 4 
pursuant to this section shall be clear and convincing evidence. If the will is opposed by the 5 
petition for probate of a later will revoking the former, it shall be determined first whether the 6 
later will is entitled to probate. 7 

(b) The court shall try and determine any contested issue of fact that affects the validity 8 
of the will. 9 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Bernardino County Bar Association

STATEMENT OF REASONS 

The Problem (including Existing Law): According to California case law, unless a presumption 
of undue influence has been established, the party contesting a will based on allegations of undue 
influence must prove undue influence by clear and convincing evidence. In re Conservatorship 
of Estate of Davidson (2003) 30 Cal.4th 816, fn. 14; Doolitle v. Exchange Bank (2015) 241 
Cal.App.4th 818; Estate of Rubin (2020) 2020 WL 6374787 (unreported). However, there has 
been a publication in the Trusts and Estates Quarterly published by the Trust and Estates Section 
of the California Lawyers Association that analyzes this line of cases and concludes that the 
cases’ observations on the standard of proof are dicta and have no precedential value and 
therefore the standard of proof should be treated as requiring only a preponderance of evidence. 
Phipps, Undue Influence: Pressure Brought to Bear Directly on the Burden of Proof, 26 Calif. 
Trusts and Estates Quarterly No. 4, p. 25 (2020). This has resulted in confusion among 
practitioners and courts as to the correct standard of proof. 

The Solution: This resolution will amend Probate Code section 8252 to make it clear that the 
standard of proof is clear and convincing evidence, which is consistent with the case law. This 
would also be consistent with the standards for capacity and undue influence. "California law 
presumes testamentary capacity." Estate of Sarabia (1990) 221 Cal.App.3d 599, 604-605. "As a 
general proposition, California law allows a testator to dispose of property as he or she sees fit 
without regard to whether the disposition specified are appropriate or fair." Id. at 605, citing 
Estate of Fritchi (1963) 60 Cal.2d 367, 372, and Estate of Goetz (1967) 253 Cal.App.2d 107, 
112-113. The testamentary capacity standard is "exceptionally low''. In re Marriage of Greenway
(2013) 217 Cal.App.4th 628, 642. Furthermore, a higher level for the standard of proof for undue 
influence is consistent with the California Supreme Court’s mandate as stated in Estate of 
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Fritzchi (1963) 60 Cal.2d 367, 373-374 regarding the stringency which courts must follow to 
protect a testator's testamentary disposition against the attach of undue influence. "The mere 
opportunity to influence the mind of the testator, even coupled with a motive to do so, is not 
sufficient." 

IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 

CURRENT OR PRIOR RELATED LEGISLATION
Not known. 

AUTHOR AND/OR PERMANENT CONTACT:
Mark J. Andrew Flory, Brown White & Osborn LLP, 300 E. State Street, Suite 300, Redlands, 
CA 92373; (909) 222-8922; mflory@brownwhitelaw.com 

RESPONSIBLE FLOOR DELEGATE: Mark Flory 
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