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RESOLUTION 06-01-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add section 6414 of the Labor Code, to read as follows:

8 6414

Definitions

(a) “Abusive conduct,” notwithstanding the definition in Government Code section
12950.1, is where the conduct of an employer or supervisor causes emotional distress and/or
mental health issues or such conduct that may be described as that which a reasonable person
would find hostile, offensive, harassing, bullying, or intimidating. In considering whether
abusive conduct is present, a trier of fact should weigh the severity, nature, and frequency of the
conduct. Abusive conduct may include, but is not limited to, repeated infliction of verbal abuse,
such as the use of derogatory remarks, insults, and epithets; verbal or physical conduct that a
reasonable person would find threatening, intimidating, or humiliating; or the gratuitous sabotage
or undermining of a person’s work performance. A single act normally will not constitute
abusive conduct, unless especially severe and egregious. Abusive conduct may be demonstrated
through an Employer’s or Supervisor’s lack of management skills as defined in this section.

(b) “Abusive work environment” is a workplace where an employee is subjected to
abusive conduct that is so severe that it causes physical or psychological harm to the employee.

(c) “Management skills.” For the purposes of this section, the skills necessary to lead
and/or direct an employee or a team of multiple employees, where the Employer or Supervisor
must utilize (including but not limited to) time management skills, delegation skills, and
communication skills are management skills.

(d) “Supervisor.” For purposes of this section, any person within an employer's
organization who has the authority to direct and control the work performance of an employee,
or who has the authority to take corrective action regarding the violation of a law, rule or
requlation to which an employee submits written notice.

(e) “Employer” includes all individuals and private corporations, partnerships,
associations, and unincorporated organizations that compensate individuals in return for
performing labor. “Employer” also includes the state or any subdivision thereof, any county,
city, city and county, including any charter city or county, and any school district, community
college district, municipal or public corporation, political subdivision, the California State
University and the University of California. The definition of “employer” in subdivision (d) of
Government Code, § 12926 applies to all provisions of this section other than this subdivision.

(f) “Conduct” is all forms of behavior, including acts and omissions of acts.

(g) “Constructive discharge” is (1) abusive conduct, (2) which causes the employee to
resign, and (3) where, prior to resigning, the employee brings to the employer’s attention the
existence of the abusive conduct, and (4) the employer fails to take reasonable steps to eliminate
the abusive conduct. Notwithstanding the prior language, the employee must prove that the
employer either intentionally created or knowingly permitted working conditions that were so
intolerable or aggravated at the time of the employee’s resignation that a reasonable employer
would realize that a reasonable person in the employee’s position would be compelled to resign.
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(h) “Retaliation based on complaint of abusive conduct” is where an employer or
supervisor demotes, suspends, reduces, fails to hire or consider for hire, fail to give equal
consideration in making employment decisions, fail to treat impartially in the context of any
recommendations for subsequent employment that the employer or other covered entity may
make, adversely affect working conditions, constructively discharge or otherwise deny any
employment benefit to an individual because that individual has made a complaint about an
employer’s or supervisor’s abusive conduct.\

(1) “Physical harm” is the material impairment of a person’s physical health or bodily
integrity, as documented by a competent physician or supported by competent expert evidence at
trial.

(1) “Psychological harm” is the material impairment of a person’s mental health, as
documented by a competent psychologist, psychiatrist, or psychotherapist, or supported by
competent expert evidence at trial.

(k) “Negative employment decision” is a termination, constructive discharge, demotion,
unfavorable reassignment, refusal to promote, or disciplinary action.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Naris Khalatian, William Crosby, Morgan Kimmey, Courtney Kimmey,
Wilmer Harris, Michael Fern, Richard Jallins, Vicki Greene, Alan Crivaro, Elaine Alston

STATEMENT OF REASONS

The Problem (including Existing Law): Existing law prohibits harassment by employers where
the harassment is based on an employee’s status, i.e. being a member of a protected class (Gov.
Code 8§ 12940(j).) This prohibition includes employee’s protection against retaliation. (Yanowitz
v. L’Oreal USA, Inc. (2005) 36 Cal.4th 1028.) It is California’s public policy for employers to
promote a safe and healthful work environment (Labor Code § 6402.) According to the Mental
Health Services Oversight and Accountability Commission, “nearly one in five Americans live
with a mental health condition, yet there are no well established and agreed-upon standards in the
U.S. to guide employers.” (https://mhsoac.ca.gov/initiatives/workplace-mental-health.) This
legislation titled, “Toxic Workplace Prevention Act,” seeks to help employers provide their
supervisors and employees with the tools necessary to prevent conduct that can affect mental
health.
Recently (in 2024), an employee from the LA Dept. of Public Health committed suicide because
her manager created a toxic work environment.
(https://redstate.com/jenvanlaar/2024/02/13/toxic-workplace-leads-to-suicide-at-la-county-
department-of-public-health-n2170029).) Employees who do not fall within a protected status do
not enjoy the same protections as other employees. However, under California legal doctrine,
employees may bring a claim of constructive discharge when an employer makes a work
environment so intolerable that the employee voluntarily resigns. “The doctrine of constructive
discharge addresses such employer-attempted ‘end runs’ around wrongful discharge and other
claims requiring employer-initiated terminations of employment.” (Turner v. Anheuser-Busch,
Inc. (1994) 7 Cal.4th 1238, 1244.)

Jury instructions related to “constructive discharge” are articulated in CACI 2510,
however, jury instructions are not binding. Legislation is necessary to create a standard for
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“constructive discharge,” and the prevention of retaliation when an employee complains about an
abusive work environment.

The Solution: The proposed resolution will codify the existing doctrine found in Turner v.
Anheuser-Busch, Inc. and CACI 2510 to name “constructive discharge” as an unlawful
employment practice. Additionally, this resolution defines that a supervisor’s or employer’s lack
of management skills may also constitute “abusive conduct” and create an “abusive work
environment.” Employees who make complaints related to “abusive conduct” and “abusive work
environment” will be protected from retaliation, and place onerous on the employer to prevent an
abusive work environment. The Toxic Workplace Prevention Act encompasses language used by
28 other states including Illinois. In 2004, the California Assembly proposed AB 1582, which
encompasses many aspects of the proposed legislation. This bill was lobbied by the Healthy
Workplace Bill organization, which has introduced its bill in 32 states.
(https://healthyworkplacebill.org.) In 2020, Puerto Rico become the first U.S. territory to pass
prevention of workplace bullying legislation. (https://workplacebullying.org/pr-hwb-2020.) In
2023, New York attempted to pass similar legislation under Assembly Bill A1202B to require
training on abusive conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A1202/amendment/B.) New York, presently, is
working through legislation on the prevention of abusive conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A3330.) Currently, California is falling behind
the curve on preventing workplace bullying and harassment that causes serious emotional
distress. (https://executive.berkeley.edu/thought-leadership/blog/impacts-poor-mental-health-
business.) Proposed legislation will go beyond the current trends by other states to include lack
of management skills by supervisors as a rationale for abusive conduct.

IMPACT STATEMENT
This resolution may require additional statutory changes.

CURRENT OR PRIOR RELATED LEGISLATION

Conceptually, the proposed legislation is similar to Assembly Bill 2499 (2024) introduced by
Assembly Member Schiavo on Feb. 13, 2024, which makes it unlawful to discriminate against an
employee for taking time off. The proposed legislation takes some language from Assembly Bill
1582 (2003), as introduced, Koretz, to prevent abusive work environments. Conceptually, the
proposed legislation is related to Assembly Bill 2053 (2014) introduced by Assembly Member
Gonzalez, which provides training on sexual harassment. Senate Bill 1113 (2018) introduced by
Senator Monning related to the voluntary standards for promoting mental health in the
workplace.

AUTHOR AND/OR PERMANENT CONTACT:
Katherine Read, Esq., P.O. Box 261068, Los Angeles, CA 90026, (337) 278-3082,;
katherine@kreadfirm.com.

RESPONSIBLE FLOOR DELEGATE: Katherine Read.
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RESOLUTION 06-02-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Labor Code section 6415, to read as follows:

8 6415

This part may be enforced solely by a private right of action. An action commenced
under this part may be commenced no later than one year after the last act that comprises the
alleged unlawful employment practice.

It is an unlawful employment practice under this part to subject an employee to
constructive discharge. An employer is vicariously liable for an unlawful employment practice in
violation of this part committed by its employee. An entity shall take all reasonable steps to
prevent abusive conduct from occurring.

It is an unlawful employment practice under this part to retaliate in any manner against an
employee because he or she has opposed any unlawful employment practice under this part or
because he or she has made a charge, testified, assisted, or participated in any manner in an
investigation or proceeding under this part, including, but not limited to, internal proceedings,
arbitration or mediation proceedings, and legal actions.

Nothing in this part may be deemed to exempt or relieve any person from any liability,
duty, penalty, or punishment provided by any other law of this state.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Naris Khalatian, William Crosby, Morgan Kimmey, Courtney Kimmey,
Wilmer Harris, Michael Fern, Richard Jallins, Vicki Greene, Alan Crivaro, Elaine Alston

STATEMENT OF REASONS

The Problem (including Existing Law): Existing law prohibits harassment by employers where
the harassment is based on an employee’s status, i.e. being a member of a protected class (Gov.
Code § 12940(j).) This prohibition includes employee’s protection against retaliation. (Yanowitz
v. L’Oreal USA, Inc. (2005) 36 Cal.4th 1028.) It is California’s public policy for employers to
promote a safe and healthful work environment (Labor Code § 6402.) According to the Mental
Health Services Oversight and Accountability Commission, “nearly one in five Americans live
with a mental health condition, yet there are no well established and agreed-upon standards in the
U.S. to guide employers.” (https://mhsoac.ca.gov/initiatives/workplace-mental-health.) This
legislation titled, “Toxic Workplace Prevention Act,” seeks to help employers provide their
supervisors and employees with the tools necessary to prevent conduct that can affect mental
health.

Recently (in 2024), an employee from the LA Dept. of Public Health committed suicide because
her manager created a toxic work environment.
(https://redstate.com/jenvanlaar/2024/02/13/toxic-workplace-leads-to-suicide-at-la-county-
department-of-public-health-n2170029).) Employees who do not fall within a protected status do
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not enjoy the same protections as other employees. However, under California legal doctrine,
employees may bring a claim of constructive discharge when an employer makes a work
environment so intolerable that the employee voluntarily resigns. “The doctrine of constructive
discharge addresses such employer-attempted ‘end runs’ around wrongful discharge and other
claims requiring employer-initiated terminations of employment.” (Turner v. Anheuser-Busch,
Inc. (1994) 7 Cal.4th 1238, 1244.)

Jury instructions related to “constructive discharge” are articulated in CACI 2510, however, jury
instructions are not binding. Legislation is necessary to create a standard for “constructive
discharge,” and the prevention of retaliation when an employee complains about an abusive work
environment.

The Solution: The proposed resolution will codify the existing doctrine found in Turner v.
Anheuser-Busch, Inc. and CACI 2510 to name “constructive discharge” as an unlawful
employment practice. Additionally, this resolution defines that a supervisor’s or employer’s lack
of management skills may also constitute “abusive conduct” and create an “abusive work
environment.” Employees who make complaints related to “abusive conduct” and “abusive work
environment” will be protected from retaliation, and place onerous on the employer to prevent an
abusive work environment. The Toxic Workplace Prevention Act encompasses language used by
28 other states including Illinois. In 2004, the California Assembly proposed AB 1582, which
encompasses many aspects of the proposed legislation. This bill was lobbied by the Healthy
Workplace Bill organization, which has introduced its bill in 32 states.
(https://healthyworkplacebill.org.) In 2020, Puerto Rico become the first U.S. territory to pass
prevention of workplace bullying legislation. (https://workplacebullying.org/pr-hwb-2020.) In
2023, New York attempted to pass similar legislation under Assembly Bill A1202B to require
training on abusive conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A1202/amendment/B.) New York, presently, is
working through legislation on the prevention of abusive conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A3330.) Currently, California is falling behind
the curve on preventing workplace bullying and harassment that causes serious emotional
distress. (https://executive.berkeley.edu/thought-leadership/blog/impacts-poor-mental-health-
business.) Proposed legislation will go beyond the current trends by other states to include lack
of management skills by supervisors as a rationale for abusive conduct.

IMPACT STATEMENT
This resolution may require additional statutory changes.

CURRENT OR PRIOR RELATED LEGISLATION

Conceptually, the proposed legislation is similar to Assembly Bill 2499 (2024) introduced by
Assembly Member Schiavo on Feb. 13, 2024, which makes it unlawful to discriminate against an
employee for taking time off. The proposed legislation takes some language from Assembly Bill
1582 (2003), as introduced, Koretz, to prevent abusive work environments. Conceptually, the
proposed legislation is related to Assembly Bill 2053 (2014) introduced by Assembly Member
Gonzalez, which provides training on sexual harassment. Senate Bill 1113 (2018) introduced by
Senator Monning related to the voluntary standards for promoting mental health in the
workplace.
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AUTHOR AND/OR PERMANENT CONTACT:
Katherine Read, Esq., P.O. Box 261068, Los Angeles, CA 90026, (337) 278-3082,;
katherine@kreadfirm.com.

RESPONSIBLE FLOOR DELEGATE: Katherine Read.
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RESOLUTION 06-03-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Labor Code section 6416, to read as follows:

8 6416

An action commenced under this part may be commenced no later than one year after the
last act that comprises the alleged unlawful employment practice.

It is an unlawful employment practice under this part to subject an employee to
constructive discharge. An employer is vicariously liable for an unlawful employment practice in
violation of this part committed by its employee. An entity shall take all reasonable steps to
prevent abusive conduct from occurring.

It is an unlawful employment practice under this part to retaliate in any manner against an
employee because he or she has opposed any unlawful employment practice under this part or
because he or she has made a charge, testified, assisted, or participated in any manner in an
investigation or proceeding under this part, including, but not limited to, internal proceedings,
arbitration or mediation proceedings, and legal actions.

Nothing in this part may be deemed to exempt or relieve any person from any liability,
duty, penalty, or punishment provided by any other law of this state.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Naris Khalatian, William Crosby, Morgan Kimmey, Courtney Kimmey,
Wilmer Harris, Michael Fern, Richard Jallins, Vicki Greene, Alan Crivaro, Elaine Alston

STATEMENT OF REASONS

The Problem (including Existing Law): Existing law prohibits harassment by employers where
the harassment is based on an employee’s status, i.e. being a member of a protected class (Gov.
Code § 12940(j).) This prohibition includes employee’s protection against retaliation. (Yanowitz
v. L’Oreal USA, Inc. (2005) 36 Cal.4th 1028.) It is California’s public policy for employers to
promote a safe and healthful work environment (Labor Code § 6402.) According to the Mental
Health Services Oversight and Accountability Commission, “nearly one in five Americans live
with a mental health condition, yet there are no well established and agreed-upon standards in the
U.S. to guide employers.” (https://mhsoac.ca.gov/initiatives/workplace-mental-health.) This
legislation titled, “Toxic Workplace Prevention Act,” seeks to help employers provide their
supervisors and employees with the tools necessary to prevent conduct that can affect mental
health.

Recently (in 2024), an employee from the LA Dept. of Public Health committed suicide
because her manager created a toxic work environment.
(https://redstate.com/jenvanlaar/2024/02/13/toxic-workplace-leads-to-suicide-at-la-county-
department-of-public-health-n2170029).) Employees who do not fall within a protected status do
not enjoy the same protections as other employees. However, under California legal doctrine,
employees may bring a claim of constructive discharge when an employer makes a work
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environment so intolerable that the employee voluntarily resigns. “The doctrine of constructive
discharge addresses such employer-attempted ‘end runs’ around wrongful discharge and other

claims requiring employer-initiated terminations of employment.” (Turner v. Anheuser-Busch,

Inc. (1994) 7 Cal.4th 1238, 1244.)

Jury instructions related to “constructive discharge” are articulated in CACI 2510,
however, jury instructions are not binding. Legislation is necessary to create a standard for
“constructive discharge,” and the prevention of retaliation when an employee complains about an
abusive work environment.

The Solution: The proposed resolution will codify the existing doctrine found in Turner v.
Anheuser-Busch, Inc. and CACI 2510 to name “constructive discharge” as an unlawful
employment practice. Additionally, this resolution defines that a supervisor’s or employer’s lack
of management skills may also constitute “abusive conduct” and create an “abusive work
environment.” Employees who make complaints related to “abusive conduct” and *“abusive work
environment” will be protected from retaliation, and place onerous on the employer to prevent an
abusive work environment. The Toxic Workplace Prevention Act encompasses language used by
28 other states including Illinois. In 2004, the California Assembly proposed AB 1582, which
encompasses many aspects of the proposed legislation. This bill was lobbied by the Healthy
Workplace Bill organization, which has introduced its bill in 32 states.
(https://healthyworkplacebill.org/.) In 2020, Puerto Rico become the first U.S. territory to pass
prevention of workplace bullying legislation. (https://workplacebullying.org/pr-hwb-2020.) In
2023, New York attempted to pass similar legislation under Assembly Bill A1202B to require
training on abusive conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A1202/amendment/B ) New York, presently, is
working through legislation on the prevention of abusive conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A3330) Currently, California is falling behind
the curve on preventing workplace bullying and harassment that causes serious emotional
distress. (https://executive.berkeley.edu/thought-leadership/blog/impacts-poor-mental-health-
business.) Proposed legislation will go beyond the current trends by other states to include lack
of management skills by supervisors as a rationale for abusive conduct.

IMPACT STATEMENT
This resolution may require additional statutory changes.

CURRENT OR PRIOR RELATED LEGISLATION

Conceptually, the proposed legislation is similar to Assembly Bill 2499 (2024) introduced by
Assembly Member Schiavo on Feb. 13, 2024, which makes it unlawful to discriminate against an
employee for taking time off. The proposed legislation takes some language from Assembly Bill
1582 (2003), as introduced, Koretz, to prevent abusive work environments. Conceptually, the
proposed legislation is related to Assembly Bill 2053 (2014) introduced by Assembly Member
Gonzalez, which provides training on sexual harassment. Senate Bill 1113 (2018) introduced by
Senator Monning related to the voluntary standards for promoting mental health in the
workplace.

AUTHOR AND/OR PERMANENT CONTACT:
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Katherine Read, Esq., P.O. Box 261068, Los Angeles, CA 90026, (337) 278-3082;
katherine@kreadfirm.com.

RESPONSIBLE FLOOR DELEGATE: Katherine Read.
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RESOLUTION 06-04-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Labor Code section 6417, to read as follows:

86417

Where a defendant has been found to have committed an unlawful employment practice
under this part, the court may enjoin the defendant from engaging in the unlawful employment
practice and may order any other relief that is deemed appropriate, including, but not limited to,
reinstatement, removal of the offending party from the complainant’s work environment, back
pay, front pay, medical expenses, compensation for emotional distress, punitive damages, and
attorney’s fees.

Where an employer has been found to have committed an unlawful employment practice
under this part that did not result in a negative employment decision, the employer’s liability for
damages for emotional distress may not exceed twenty-five thousand dollars ($25,000) and the
employer may not be liable for punitive damages. This section does not apply to individually
named co-employee defendants.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Naris Khalatian, William Crosby, Morgan Kimmey, Courtney Kimmey,
Wilmer Harris, Michael Fern, Richard Jallins, Vicki Greene, Alan Crivaro, Elaine Alston

STATEMENT OF REASONS

The Problem (including Existing Law): Existing law prohibits harassment by employers where
the harassment is based on an employee’s status, i.e. being a member of a protected class (Gov.
Code 8§ 12940(j).) This prohibition includes employee’s protection against retaliation. (Yanowitz
v. L’Oreal USA, Inc. (2005) 36 Cal.4th 1028.) It is California’s public policy for employers to
promote a safe and healthful work environment (Labor Code § 6402.) According to the Mental
Health Services Oversight and Accountability Commission, “nearly one in five Americans live
with a mental health condition, yet there are no well established and agreed-upon standards in the
U.S. to guide employers.” (https://mhsoac.ca.gov/initiatives/workplace-mental-health.) This
legislation, titled, “Toxic Workplace Prevention Act,” seeks to help employers provide their
supervisors and employees with the tools necessary to prevent conduct that can affect mental
health.

Recently (in 2024), an employee from the LA Dept. of Public Health committed suicide
because her manager created a toxic work environment.
(https://redstate.com/jenvanlaar/2024/02/13/toxic-workplace-leads-to-suicide-at-la-county-
department-of-public-health-n2170029).) Employees who do not fall within a protected status do
not enjoy the same protections as other employees. However, under California legal doctrine,
employees may bring a claim of constructive discharge when an employer makes a work
environment so intolerable that the employee voluntarily resigns. “The doctrine of constructive
discharge addresses such employer-attempted ‘end runs’ around wrongful discharge and other
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claims requiring employer-initiated terminations of employment.” (Turner v. Anheuser-Busch,
Inc. (1994) 7 Cal.4th 1238, 1244.)

Jury instructions related to “constructive discharge” are articulated in CACI 2510,
however, jury instructions are not binding. Legislation is necessary to create a standard for
“constructive discharge,” and the prevention of retaliation when an employee complains about an
abusive work environment.

The Solution: The proposed resolution will codify the existing doctrine found in Turner v.
Anheuser-Busch, Inc. and CACI 2510 to name “constructive discharge” as an unlawful
employment practice. Additionally, this resolution defines that a supervisor’s or employer’s lack
of management skills may also constitute “abusive conduct” and create an “abusive work
environment.” Employees who make complaints related to “abusive conduct” and “abusive work
environment” will be protected from retaliation, and place onerous on the employer to prevent an
abusive work environment. The Toxic Workplace Prevention Act encompasses language used by
28 other states including Illinois. In 2004, the California Assembly proposed AB 1582, which
encompasses many aspects of the proposed legislation. This bill was lobbied by the Healthy
Workplace Bill organization, which has introduced its bill in 32 states.
(https://healthyworkplacebill.org/.) In 2020, Puerto Rico become the first U.S. territory to pass
prevention of workplace bullying legislation. (https://workplacebullying.org/pr-hwb-2020.) In
2023, New York attempted to pass similar legislation under Assembly Bill A1202B to require
training on abusive conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A1202/amendment/B.) New York, presently, is
working through legislation on the prevention of abusive conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A3330.) Currently, California is falling behind
the curve on preventing workplace bullying and harassment that causes serious emotional
distress. (https://executive.berkeley.edu/thought-leadership/blog/impacts-poor-mental-health-
business.) Proposed legislation will go beyond the current trends by other states to include lack
of management skills by supervisors as a rationale for abusive conduct.

IMPACT STATEMENT
This resolution may require additional statutory changes.

CURRENT OR PRIOR RELATED LEGISLATION

Conceptually, the proposed legislation is similar to Assembly Bill 2499 (2024) introduced by
Assembly Member Schiavo on Feb. 13, 2024, which makes it unlawful to discriminate against an
employee for taking time off. The proposed legislation takes some language from Assembly Bill
1582 (2003), as introduced, Koretz, to prevent abusive work environments. Conceptually, the
proposed legislation is related to Assembly Bill 2053 (2014) introduced by Assembly Member
Gonzalez, which provides training on sexual harassment. Senate Bill 1113 (2018) introduced by
Senator Monning related to the voluntary standards for promoting mental health in the
workplace.

AUTHOR AND/OR PERMANENT CONTACT:

Katherine Read, Esq., P.O. Box 261068, Los Angeles, CA 90026, (337) 278-3082,;
katherine@kreadfirm.com.
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RESPONSIBLE FLOOR DELEGATE: Katherine Read.
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RESOLUTION 06-05-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 12950.1 of the Government Code, to read as follows:

§ 12950.1

(@)(1) By January 1, 2021, an employer having five or more employees shall provide at
least twe-three hours of classroom or other effective interactive training and education regarding
sexual harassment, prevention of abusive conduct, and management skills to all supervisory
employees and at least ene-two hours of classroom or other effective interactive training and
education regarding sexual harassment, prevention of abusive conduct and management skills to
all nonsupervisory employees in California. Thereafter, each employer covered by this section
shall provide sexual harassment, prevention of abusive conduct, and management skills training
and education to each employee in California once every two years. New nonsupervisory
employees shall be provided training within six months of hire. New supervisory employees
shall be provided training within six months of the assumption of a supervisory position. An
employer may provide this training in conjunction with other training provided to the employees.
The training may be completed by employees individually or as part of a group presentation, and
may be completed in shorter segments, as long as the applicable hourly total requirement is met.
An employer who has provided this training and education to an employee in 2019 is not
required to provide refresher training and education again until two years thereafter. The training
and education required by this section shall include information and practical guidance regarding
the federal and state statutory provisions concerning the prohibition against and the prevention
and correction of sexual harassment and the remedies available to victims of sexual harassment
in employment. The training and education shall also include practical examples aimed at
instructing supervisors in the prevention of harassment, discrimination, abusive conduct,
retaliation, and in the utilization of management skills, and shall be presented by trainers or
educators with knowledge and expertise in the prevention of harassment, discrimination, abusive
conduct, and retaliation, and management skills necessary to lead a team. The department shall
provide a method for employees who have completed the training to save electronically and print
a certificate of completion.

(2) An employer shall also include prevention of abusive conduct as a component of the
training and education specified in paragraph (1).

(3) An employer shall also provide training inclusive of harassment based on gender
identity, gender expression, and sexual orientation as a component of the training and education
specified in paragraph (1). The training and education shall include practical examples inclusive
of harassment based on gender identity, gender expression, and sexual orientation, and shall be
presented by trainers or educators with knowledge and expertise in those areas.

(4) An employer shall also provide training inclusive of management skills necessary for
supervisory employees to lead a team of employees and how employees may file a complaint of
abusive conduct as a component of the training and education specified in paragraph (1). The
training and education shall include practical examples of management skills that supervisory
employees should utilize to coordinate a team, including but not limited to time management,
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delegation of tasks, and organizational communication and shall be presented by trainers or
educators with knowledge and expertise in those areas.

(b) The state shall incorporate the training required by subdivision (a) into the 80 hours of
training provided to all new employees pursuant to subdivision (b) of Section 19995.4, using
existing resources.

(c) Notwithstanding subdivisions (j) and (k) of Section 12940, a claim that the training
and education required by this section did not reach a particular individual or individuals shall
not in and of itself result in the liability of any employer to any present or former employee or
applicant in any action alleging sexual harassment or constructive discharge per Labor Code
section 6414. Conversely, an employer’s compliance with this section does not insulate the
employer from liability for sexual harassment, constructive discharge, or abusive conduct of any
current or former employee or applicant.

(d) If an employer violates this section, the department may seek an order requiring the
employer to comply with these requirements.

(e) The training and education required by this section is intended to establish a minimum
threshold and should not discourage or relieve any employer from providing for longer, more
frequent, or more elaborate training and education regarding workplace harassment or other
forms of unlawful discrimination in order to meet its obligations to take all reasonable steps
necessary to prevent and correct harassment and discrimination. This section shall not be
construed to override or supersede statutes, including, but not limited to, Section 1684 of the
Labor Code, that meet or exceed the training for nonsupervisory employees required under this
section.

(f) Except as provided in subdivision (1), beginning January 1, 2021, for seasonal,
temporary, or other employees that are hired to work for less than six months, an employer shall
provide training within 30 calendar days after the hire date or within 100 hours worked,
whichever occurs first. In the case of a temporary employee employed by a temporary services
employer, as defined in Section 201.3 of the Labor Code, to perform services for clients, the
training shall be provided by the temporary services employer, not the client.

(9) Beginning January 1, 2020, sexual harassment prevention training for migrant and
seasonal agricultural workers, as defined in the federal Migrant and Seasonal Agricultural
Worker Protection Act (29 U.S.C. 1801, et seq.), shall be consistent with training for
nonsupervisory employees pursuant to paragraph (8) of subdivision (a) of Section 1684 of the
Labor Code.

(h)(1) For purposes of this section only, “employer” means any person regularly
employing five or more persons or regularly receiving the services of five or more persons
providing services pursuant to a contract, or any person acting as an agent of an employer,
directly or indirectly, the state, or any political or civil subdivision of the state, and cities.

(2) For purposes of this section, “abusive conduct” means conduct of an employer or
employee in the workplace, with malice, that a reasonable person would find hostile, offensive,
and unrelated to an employer’s legitimate business interests. Abusive conduct may include
repeated infliction of verbal abuse, such as the use of derogatory remarks, insults, and epithets,
verbal or physical conduct that a reasonable person would find threatening, intimidating, or
humiliating, or the gratuitous sabotage or undermining of a person’s work performance. A single
act shall not constitute abusive conduct, unless especially severe and egregious. In considering
whether abusive conduct is present, a trier of fact should weigh the severity, nature, and
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frequency of the conduct. Abusive conduct may be demonstrated through an employer’s or
supervisor’s lack of management skills.

(i) For purposes of providing training to employees as required by this section, an
employer may develop its own training module or may direct employees to view the online
training course referenced in subdivision (j) and this shall be deemed to have complied with and
satisfied the employers’ obligations as set forth in this section and Section 12950.

(1) The department shall develop or obtain two online training courses on the prevention
of sexual harassment_and abusive conduct in the workplace in accordance with the provisions of
this section. The department shall develop or obtain two online training courses on management
skills necessary to lead a team. The course for nonsupervisory employees shall be ene two hours
in length and the course for supervisory employees shall be twe three hours in length.

(k) The department shall make the online training courses available on its internet
website. The online training courses shall contain an interactive feature that requires the viewer
to respond to a question periodically in order for the online training courses to continue to play.
Any questions resulting from the online training course described in this subdivision shall be
directed to the trainee’s employer’s human resources department or equally qualified
professional rather than the department.

(D(2) An employer that employs workers pursuant to a multiemployer collective
bargaining agreement in the construction industry may satisfy the requirements of subdivision (a)
or (f) by demonstrating that the employee has received the training required by subdivision (a)
within the past two years under any of the following circumstances:

(A) While the employee was employed by another employer that is also signatory to a
multiemployer collective bargaining agreement with the same trade in the building and
construction industry.

(B) While the employee was an apprentice registered in a building and construction
trades apprenticeship program approved by the Division of Apprenticeship Standards.

(C) Through a building and construction trades apprenticeship program approved by the
Division of Apprenticeship Standards, a labor management training trust, or labor management
cooperation committee. For purposes of this subdivision, “labor management cooperation
committee” shall mean a committee that is established pursuant to Section 175a of Title 29 of the
United States Code.

(2) For purposes of this subdivision, “multiemployer collective bargaining agreement”
means a bona fide collective bargaining agreement to which multiple employers are signatory,
including predecessor and successor agreements.

(3) An employer shall require verification that an employee has undergone prevention of
harassment training pursuant to this subdivision within the past two years. The employer shall
provide prevention of harassment training pursuant to subdivision (a) for any employee for
whom verification cannot be obtained.

(4) A state-approved apprenticeship program, labor management training trust, or labor
management cooperation committee shall maintain a certificate of completion of training for
each person to whom the entity has provided prevention of harassment training pursuant to this
subdivision for a period of not less than four years. The apprenticeship program, labor
management training trust, or labor management cooperation committee shall maintain a
database of journey-level worker and apprentice training that entity has provided and shall
provide verification of an employee’s or apprentice’s prevention of harassment training status
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upon the request of an employer that is a party to the multiemployer collective bargaining
agreement.

(5)(A) A qualified trainer may provide prevention of harassment and management skills
training on behalf of an apprenticeship program, labor management training trust, or labor
management cooperation committee.

(B) A “qualified trainer,” for purposes of this subdivision, is any person who, through a
combination of training and experience, has the ability to train employees about the following:

(1) How to identify behavior that may constitute unlawful harassment, discrimination, or
retaliation under both California and federal law.

(if) What steps to take when harassing behavior occurs in the workplace.

(iii) How to report harassment complaints.

(iv) Supervisory employees’ obligation to report harassing, discriminatory, or retaliatory
behavior of which they become aware.

(v) How to respond to a harassment complaint.

(vi) The employer’s obligation to conduct a workplace investigation of a harassment
complaint.

(vii) What constitutes retaliation and how to prevent it.

(viii) Essential components of an antiharassment policy.

(ix) The effect of harassment on harassed employees, coworkers, harassers, and
employers.

(x) Management skills such as time management, delegation of tasks, and organizational
communication.

(xi) The effect of lack of management skills on the team being led by the supervisory
employee.

(xii) How abusive work environments may occur when there is a lack of management
skills.

(C) A “qualified trainer” includes, but is not limited to, an attorney admitted to the State
Bar of California with at least two years of experience practicing employment law, a human
resources professional with at least two years of practical experience in prevention of harassment
training, investigation, and advising employers in the prevention of harassment, abusive conduct,
and management skills training, or any other person who has received training in the provision of
prevention of harassment training or management skills training from a qualified trainer.

(6) An apprenticeship program, labor management training trust, or labor management
cooperation committee may also provide training by use of the online training courses referenced
in subdivision (j).

(7) An apprenticeship program, labor management training trust, or labor management
cooperation committee shall not incur any liability for providing prevention of harassment
training or for maintaining records pursuant to this subdivision.

(m) An employee who has received training in compliance with this section within the
prior two years either from a current, a prior, or an alternate or a joint employer, or who received
a valid work permit from the Labor Commissioner that required the employee to receive training
in compliance with this section within the prior two years, shall be given, and required to read
and to acknowledge receipt of, the employer’s anti-harassment policy within six months of
assuming the employee’s new position. That employee shall then be put on a two year tracking
schedule based on the employee’s last training. The current employer shall have the burden of
establishing that the prior training was legally compliant with this section.
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(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Naris Khalatian, William Crosby, Morgan Kimmey, Courtney Kimmey,
Wilmer Harris, Michael Fern, Richard Jallins, Vicki Greene, Alan Crivaro, Elaine Alston

STATEMENT OF REASONS

The Problem (including Existing Law): Existing law only mandates training on sexual
harassment prevention and abusive conduct in the workplace. Proposed legislation provides a
fully developed definition of abusive conduct for purposes of providing training to employees.
The additional definition of “abusive conduct” comes, partly, from prior proposed legislation in
2004 (AB 1582), which sought to adopt the Healthy Workplace Bill. The additional language
related to a lack of management skills being “abusive conduct” is a part of the overall changes to
the statute. California’s public policy is to promote a safe and healthful work environment
(Labor Code 8§ 6402). The changes require employees to take a mandatory one-hour course on
management skills (i.e. time management, delegation and communication) to guide supervisors
on the best management practices, and how to report abusive conduct. Many individuals are
promoted to positions without any training on management skills, which may cause hostility in
the workplace. Additionally, in Roby v. McKesson Corp., (2009) 47 Cal.4th 686, 709, the court
emphasized that “[SJome official employment actions done in furtherance of a supervisor’s
managerial role can also have a secondary effect of communicating a hostile message... These
would include [supervisor]’s shunning of [plaintiff] during staff meetings, [supervisor]’s
belittling of [plaintiff]’s job, and [supervisor]’s reprimands of [plaintiff] in front of [plaintiff]’s
coworkers.” Without adequate training, management can perpetuate a hostile work environment
that affects the mental health of employees. California will continue to see a rise in high turnover
rate, and mental health issues unless the issue is addressed. Recently, a Los Angeles County
worker committed suicide due to her supervisor creating a toxic work environment.
(https://redstate.com/jenvanlaar/2024/02/13/toxic-workplace-leads-to-suicide-at-la-county-
department-of-public-health-n2170029.)

The Solution: This resolution amends the Government Code to provide mandatory training that
educates employees on management skills necessary to lead a team and how to report abusive
conduct. As articulated in Roby, supra, a manager can perpetuate a hostile work environment
through their official actions done in furtherance of their role. Since employers are mandated to
provide sexual harassment training to their employees, adding a one-hour segment about
management skills is not overly burdensome. The language also expands the definition of a
“qualified trainer” to include management skills training within their scope. In 2023, New York
attempted to pass similar legislation under Assembly Bill A1202B to require training on abusive
conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A1202/amendment/B.) The legislation has been
recommitted to the Ways and Means committee in January 2024. New York, presently, is
working through legislation on the prevention of abusive conduct in the workplace.
(https://www.nysenate.gov/legislation/bills/2023/A3330.) Currently, California is falling behind
the curve on preventing workplace bullying and harassment that causes serious emotional
distress. (https://executive.berkeley.edu/thought-leadership/blog/impacts-poor-mental-health-
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business.) Proposed legislation will go beyond the current trends by other states to include lack
of management skills by supervisors as a rationale for abusive conduct, and to provide training
on these skills. This resolution is intended to compliment the “Toxic Workplace Prevention Act,”
which attempts to add sections to the Labor Code. California is a leader in industry standards for
worker’s rights but is falling behind the curve when compared to other states.

IMPACT STATEMENT
This resolution may require additional statutory changes.

CURRENT OR PRIOR RELATED LEGISLATION

Conceptually, the proposed legislation is similar to Assembly Bill 2499 (2024) introduced by
Assembly Member Schiavo on Feb. 13, 2024, which makes it unlawful to discriminate against an
employee for taking time off. The proposed legislation takes some language from Assembly Bill
1582 (2003), as introduced, Koretz, to prevent abusive work environments. Conceptually, the
proposed legislation is related to Assembly Bill 2053 (2014) introduced by Assembly Member
Gonzalez, which provides training on sexual harassment. Senate Bill 1113 (2018) introduced by
Senator Monning related to the voluntary standards for promoting mental health in the
workplace.

AUTHOR AND/OR PERMANENT CONTACT:
Katherine Read, Esq., P.O. Box 261068, Los Angeles, CA 90026, (337) 278-3082,;
katherine@kreadfirm.com.

RESPONSIBLE FLOOR DELEGATE: Katherine Read.
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