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RESOLUTION 07-01-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 803 of the Evidence Code, to read as follows:

§ 803

(a) The court may, and upon objection shall, exclude testimony in the form of an opinion
that is based in whole or in significant part on matter that is not a proper basis for such an
opinion. In such case, the witness may, if there remains a proper basis for his opinion, then state
his opinion after excluding from consideration the matter determined to be improper.

(b) An opinion about another person’s beliefs or perceptions may not rely on that
person’s race, ethnicity, or national origin.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Michael Fern, Ryan Dean, H. Thomas Watson, Katherine Read, Eunice Kim,
Sean Carney, Sean McCoy, Shaun Dabby Jacobs, Michele Anderson, Jack Osborn

STATEMENT OF REASONS

The Problem (including Existing Law): Stereotypes based on race, ethnicity, or national origin,
have no place in a court of law. “In cautioning against ‘impermissible racial stereotypes,’ this
Court has rejected the assumption that all individuals of the same race think alike ....” (Schuette
v. Coalition to Defend Affirmative Action (2014) 572 U.S. 291, 293.) Even if a racial stereotype
is generally true, it does not justify racial discrimination. “Race cannot be a proxy for
determining juror [or witness] bias or competence. ... We may not accept as a defense to racial
discrimination the very stereotype the law condemns.” (Powers v. Ohio (1991) 499 U.S. 400,
410.) To do otherwise would be to commit the ‘ecological fallacy’—the error of inferring the
nature of individuals from inferences about the group to which those individuals belong.

Similarly, under California’s Racial Justice Act, reversal or resentencing is mandatory if a
judge, lawyer, witness, or juror used “racially discriminatory language about the defendant’s
race, ethnicity, or national origin, or otherwise exhibited bias or animus towards the defendant
because of the defendant’s race, ethnicity, or national origin, whether or not purposeful.” (Pen.
Code, § 745, subd. (a)(2).) “’Racially discriminatory language’ means language that, to an
objective observer, explicitly or implicitly appeals to racial bias, including, but not limited to ...
language that references the defendant’s physical appearance, culture, ethnicity, or national
origin.” (Pen. Code, § 745, subd. (h)(4).)

Yet, in cases involving eyewitnesses, racial stereotypes are permitted, even encouraged. In
determining “whether an eyewitness gave truthful and accurate testimony,” jury instruction
CALCRIM 315 asks, “Are the witness and defendant of different races?” The implication is that
a witness whose race differs from that of the defendant is less believable than if they belonged to
the same race. Accordingly, experts can opine about a witness’s “cross-racial impairment” or
“own-race bias,” relying on discrepancies in the accuracy of volunteers grouped by race when
identifying faces in photographs. But allowing race-based generalizations to assess the credibility
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of an individual necessarily “fail[s] to comply with the twin commands of the Equal Protection
Clause that race may never be used as a 'negative’ and that it may not operate as a stereotype.’”
(Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll. (2023) 143 S. Ct. 2141,
2168.)

Moreover, “[w]hile gross estimations of race can be made on the basis of physical
appearances, such judgments are entirely subjective and often erroneous. And ethnicity has
become virtually impossible to judge without inquiry. Our jury venires daily include Cubans
named O'Rourke, Indonesians named Opdyke, and Anglos named Gomes. Every trial judge has
encountered red-haired, freckle-faced Cardenases and Hispanic-looking Maguires. The country
is a melting pot—and proud of it—and a large part of the great folly of stereotyping is that
nowhere on earth have race and ethnicity become harder to determine than they are here.”
(People v. Garcia (2000) 77 Cal.App.4th 1269, 1280.)

The Solution: This resolution would exclude an opinion about another person’s beliefs or
perceptions that relies on their race, ethnicity, or national origin.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles, sclawyer@gmail.com

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com
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