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RESOLUTION 08-01-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommend that legislation be
sponsored to amend section 3910 of the Family Code, as follows:

8 3910

(a) The father and the mother have an equal responsibility to maintain, to the extent of
their ability, a child of whatever age who is incapacitated from earning a living and without
sufficient means.

(b) Nothing in this section limits the duty of support under Sections 3900 and 3901.

(c) In the event the parent requesting child support from the other parent is receiving
payments from any state or federal government on behalf of the incapacitated adult child, those
payments may be considered, but should not prevent the court from making a child support
ordered, or from deducting the amount of the benefits received, for the incapacitated adult child
who is in need of additional financial support.

(d) In a child support action between two parents of an incapacitated adult child, this
Section shall prevail over Welfare and Institutions Code Section 12350.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Rozanna M. Velen, Dena Kleeman, Roslyn Soudry, Robert Stanley, Debra S.
Frank, Randy Medina, Karen Brown, Vicki J. Greene, Nydia Loya, Ruth Kremen

STATEMENT OF REASONS

The Problem (including Existing Law): The current law with regard to adult child support is
ambiguous because it is not clear whether a “relative” mentioned in Welfare & Institutions Code
section 12350, should be applied to a parent who is financially capable of providing additional
child support to the other parent for the benefit of their incapacitated adult child.

Welfare & Institutions Code section 12350 provides: “No relative shall be held legally
liable to support or to contribute to the support of any applicant for or recipient of aid under this
chapter. No relative shall be held liable to defray in whole or in part the cost of any medical care
or hospital care or other service rendered to the recipient pursuant to any provision of this code if
he is an applicant for or a recipient of aid under this chapter at the time such medical care or
hospital care or other service is rendered. Notwithstanding Sections 3910, 4400, and 4401 of the
Family Code, or Section 270c of the Penal Code, or any other provision of this code, no demand
shall be made upon any relative to support or contribute toward the support of any applicant for
or recipient of aid under this chapter. No county or city and county or officer or employee
thereof shall threaten any such relative with any legal action against him by or in behalf of the
county or city and county or with any penalty whatsoever.”

Due to the ambiguity between Welfare & Institutions Code section 12350 referencing a
“relative” and the Family Code referencing the parent, the trial courts are reaching inconsistent
rulings, and in some cases may not award support for an adult child in need due to the limitations
placed on it by Section 12350.
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In other words, in cases where the adult incapacitated child receives public assistance
(such as Supplemental Social Security Income), there currently exists an ambiguity in the law
between the following two code sections: 1) Family Code section 3910, which establishes a
parent’s responsibility to support a child of any age who is incapacitated from earning a living
and without sufficient means, and 2) Welfare & Institutions Code section 12350, which provides
that no relative shall be held liable to contribute to the support of any recipient of aid who
receives public assistance under the Welfare and Institutions Code (such as Supplemental Social
Security Income).

There is no case on point to resolve the intersection of these two code sections, and the
interplay between the two statutes is currently unclear. Thus, the Family Court is left to interpret
the ambiguity between the two code sections on a case-by-case basis, leading to increased
litigation in this area and inconsistent rulings.

The Solution: The solution is to amend the statute as suggested above, which would clarify that
this section shall control child support awards in cases between two parents of an adult
incapacitated child and provide a clear guideline to the Court on how to handle government aid
received on behalf of the adult incapacitated child.

IMPACT STATEMENT
This resolution clarifies important gaps in the current law concerning adult child support in
California which will make it easier for the Courts to make consistent rulings in such cases.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:

Authors: Rozanna M. Velen; rozanna@kvfamilylaw.com; (323)653-1600; Dena A. Kleeman,
dak@kleemanlaw.com;310-247-0727. Permanent Contact: Vicki J. Greene,
vicki@vjgfamlaw.com; (310) 282-8302.

RESPONSIBLE FLOOR DELEGATE: Vicki J. Greene, vicki@vjgfamlaw.com; (310) 282-
8302
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RESOLUTION 08-02-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 6320 of the Family Code, to read as follows:

8 6320

() The court may issue an ex parte order enjoining a party from molesting, attacking,
striking, stalking, threatening, sexually assaulting, battering, credibly impersonating as described
in Section 528.5 of the Penal Code, falsely personating as described in Section 529 of the Penal
Code, harassing, telephoning, including, but not limited to, making annoying telephone calls as
described in Section 653m of the Penal Code, destroying personal property, contacting, either
directly or indirectly, by mail or otherwise, coming within a specified distance of, or disturbing
the peace of the other party, and, in the discretion of the court, on a showing of good cause, of
other named family or household members.

(b) On a showing of good cause, the court may include in a protective order a grant to
the petitioner of the exclusive care, possession, or control of any animal owned, possessed,
leased, kept, or held by either the petitioner or the respondent or a minor child residing in the
residence or household of either the petitioner or the respondent. The court may order the
respondent to stay away from the animal and forbid the respondent from taking, transferring,
encumbering, concealing, molesting, attacking, striking, threatening, harming, or otherwise
disposing of the animal.

(c) As used in this subdivision (a), “disturbing the peace of the other party” refers to
conduct that, based on the totality of the circumstances, destroys the mental or emotional calm of
the other party. This conduct may be committed directly or indirectly, including through the use
of a third party, and by any method or through any means including, but not limited to,
telephone, online accounts, text messages, internet-connected devices, or other electronic
technologies. This conduct includes, but is not limited to, (i) unreasonably misusing the litigation
process with the purpose of maintaining contact with the opposite party, and/or the purpose or
effect of destroying the mental and emotional calm of the opposite party, or (ii) coercive control,
which is a pattern of behavior that in purpose or effect unreasonably interferes with a person’s
free will and personal liberty. Examples of coercive control include, but are not limited to,
unreasonably engaging in any of the following:

(1) Isolating the other party from friends, relatives, or other sources of support.

(2) Depriving the other party of basic necessities.

(3) Controlling, regulating, or monitoring the other party’s movements, communications,
daily behavior, finances, economic resources, or access to services.

(4) Compelling the other party by force, threat of force, or intimidation, including threats
based on actual or suspected immigration status, to engage in conduct from which the other party
has a right to abstain or to abstain from conduct in which the other party has a right to engage.

(5) Engaging in reproductive coercion, which consists of control over the reproductive
autonomy of another through force, threat of force, or intimidation, and may include, but is not
limited to, unreasonably pressuring the other party to become pregnant, deliberately interfering
with contraception use or access to reproductive health information, or using coercive tactics to
control, or attempt to control, pregnancy outcomes.
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41

(d) This section does not limit any remedies available under this act or any other
provision of law.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Jimena Vasquez, Sarah Conway, Kelsey Lobisser, Amanda Jancu, Shaun
Dabby Jacobs, Mihret Getabicha, Phyllis Kupferstein, Mark Hart, Maggie Grover, Ryan Dean

STATEMENT OF REASONS

The Problem: Misuse of the litigation process is one method abusers use to maintain contact and
gain control over survivors of domestic violence. Such misuse of the litigation process can
include filing excessive and non-meritorious motions, petitions, discovery or appeals as a way to
force the victim to unreasonably interact with the legal process, or using the legal process as a
forum to further embarrass, intimidate, and degrade survivors. Such tactics can have a profound
impact on survivors. For example, being overwhelmed by the legal process can affect a
survivors’ ability to work or attend school because they must regularly appear in court.
Additionally, survivors are often re-traumatized when they are hailed to court by their abusers,
thereby affecting their ability to heal and rebuild their lives.

Scholars and courts across the United States continue to recognize the increasing
prevalence of litigation abuse and misuse of the litigation process in abusive relationships and
family law proceedings. Currently, the California statutory landscape recognizes that litigation
abuse tactics can be the basis for a court order enjoining abusers from filing actions after the
entry of a Domestic Violence Restraining Order (“DVRO”) through California Code of Civil
Procedure (“CCP”) section 391 et seq. or as a basis to limit prehearing discovery under
California’s Domestic Violence Prevention Act (“DVPA”) through Family Code section 6309.
And while courts have recognized misuse of litigation as a form of abuse, California’s current
statutory scheme does not explicitly identify litigation abuse as an independent basis by which
abusers can obtain a DVRO. Since many survivors are self-represented in family court, it is
critical to explicitly state that unreasonable misuse of the litigation process is an independent
basis by which a DVRO can be granted.

The Solution: This proposal adds language to the DVPA to make explicit that unreasonable
misuse of the litigation process can serve as an independent basis for a court to grant a DVRO.
The proposed standard adopts an “unreasonable” standard to prevent an overly broad
interpretation by courts and further requires that the unreasonable conduct be done with “the
purpose of maintaining contact with the opposite party, and/or the purpose or effect of destroying
the mental and emotional calm of the opposite party.” Such language is drawn from the
definition of “disturbing the peace” which is already provided in Section 6320(c) and is
evaluated by courts through a subjective analysis. Moreover, “disturbing the peace” has already
been subject to interpretation by California courts. Thus, this approach balances a survivor’s own
mental state with the unreasonableness of the conduct.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
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CURRENT OR PRIOR RELATED LEGISLATION

SB 741 (Min, 2023-2024 Reg. Sess.) added section 6309 to the Family Code, which seeks in part
to mitigate litigation abuse via limiting prehearing discovery under the DVPA. Additionally, SB
345 (Skinner, 2023-2024 Reg. Sess.) added section 1798.300 to the Civil Code, which provides a
definition of “abusive litigation” specific to conduct that “deter[s], prevent[s], sanction[s], or
punish[es]” an individual who is engaging in a “legally protected health care activity.”

AUTHOR AND/OR PERMANENT CONTACT:
Jimena Vasquez; jimena@laclj.og; 323-714-3226.

RESPONSIBLE FLOOR DELEGATE: Jimena Vasquez.
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RESOLUTION 08-03-2024
TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend section 3041 of the Family Code, to read as follows:

8 3041

(a) Before making an order granting custody to a person other than a parent, over the
objection of a parent, the court shall make a finding that granting custody to a parent would be
detrimental to the child and that granting custody to the nonparent is required to serve the best
interest of the child. Allegations that parental custody would be detrimental to the child, other
than a statement of that ultimate fact, shall not appear in the pleadings. The court may, in its
discretion, exclude the public from the hearing on this issue.

(b) Subject to subdivision (d), a finding that parental custody would be detrimental to the
child shall be supported by clear and convincing evidence.

(c) As used in this section, “detriment to the child” includes the harm of removal from a
stable placement of a child with a person who has assumed, on a day-to-day basis, the role of the
child's parent, fulfilling both the child's physical needs and the child's psychological needs for
care and affection, and who has assumed that role for a substantial period of time. When a child
and a custodial parent live with a third party prior to the filing of a petition for guardianship,
there is a rebuttable presumption that the parent is the one fulfilling the child’s physical and
psychological needs for care and affection. A finding of detriment does not require a finding of
unfitness of the parents.

(d) Notwithstanding subdivision (b), if the court finds by a preponderance of the evidence
that the person to whom custody may be given is a person described in subdivision (c), this
finding shall constitute a finding that the custody is in the best interest of the child and that
parental custody would be detrimental to the child absent a showing by a preponderance of the
evidence to the contrary.

(e) Notwithstanding subdivisions (a) to (d), inclusive, if the child is an Indian child, when
an allegation is made that parental custody would be detrimental to the child, before making an
order granting custody to a person other than a parent, over the objection of a parent, the court
shall apply the evidentiary standards described in subdivisions (d), (e), and (f) of Section 1912 of
the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) and Sections 224.6 and 361.7 of the
Welfare and Institutions Code and the placement preferences and standards set out in Section
361.31 of the Welfare and Institutions Code and Section 1922 of the Indian Child Welfare Act
(25 U.S.C. Sec. 1901 et seq.).

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Bernardino County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): In California, guardianships are intended to provide for
appointment of a non-parent to provide for care and custody of minors. However, some
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guardianship petitions are filed by family members who have lived with a parent and a minor, in
the same household, when the parent and minor move out of the family member’s home, arguing
that the minor would be better served staying in the family member’s home. California law
provides that for a nonparent to be granted guardianship of a child over the objection of a parent,
there must be a showing by clear and convincing evidence that parental custody of a child is
detrimental to the minor and that an award of custody to a nonparent is required to serve the best
interests of a child. (Fam. Code 83041(a)). Family Code section 3041(c) defines “detriment to
the child” to include removal from a stable placement with a person who has fulfilled the child’s
physical and psychological needs for care and affection. Oftentimes, these well-meaning family
members or other interested persons represent to the Court that because the child and the parent
lived in their home for a significant period of time, that the family member or interested person
was fulfilling those needs. The petitioners argue that because the parent and the minor lived in
the third party’s household, the burden should shift to the parent to prove why the minor should
not stay in the third party’s home.

The Solution: This resolution will amend Family Code section 3041(c) inserting a rebuttable
resumption that when a child and a parent live with a third party prior to the filing of a petition
for guardianship, it is the parent who is determined to have fulfilled the child’s needs and not the
third party. This would clarify that for a guardianship to be granted, the petitioner has the burden
of proving by clear and convincing evidence to prove that parental custody would be detrimental,
and that the burden of proof does not shift to the parent just because the parent and minor lived
with a third party.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Not known.

AUTHOR AND/OR PERMANENT CONTACT:
Janet LaTourette, Brown White & Osborn, 300 E. State Street, Suite 300 Redlands, CA 92373;
(909) 234-0548; jlatourette@brownwhitelaw.com

RESPONSIBLE FLOOR DELEGATE: Janet LaTourette
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