RESOLUTION 03-08-2025

DIGEST

Length of Deposition: Employment Litigation

Amends Code of Civil Procedure, section 2025.290 to limit the duration of depositions in
employment cases to seven hours absent court order or agreement of the parties.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to Resolution 03-10-2023, which was Approved in Principle.

Reasons:

This resolution amends Code of Civil Procedure section 2025.290 to limit the duration of
depositions in employment cases to seven hours absent court order or agreement of the parties.
This resolution should be disapproved because employment cases often involve multiple events
that can occur over several years and additional time beyond seven hours may be necessary.

Current law limits most depositions to seven hours of examination, not including examination by
the witness’ counsel of record, absent court order allowing a longer deposition. (Code Civ. Proc.,
§ 2025.290, subd.(a).) The code contains several exceptions to the seven-hour limit, including by
stipulation of the parties, expert witnesses, persons designated as the most qualified person to be
deposed on behalf of a corporation, complex cases, and employment cases. (Code Civ. Proc., §
2025.290, subd.(b).)

This resolution would remove employment cases from the list of exceptions, requiring a party
who wishes to take a deposition of longer than seven hours to obtain agreement of the other party
or a court order.

A typical tort case involves a single incident, such as an automobile accident, a trip or slip, or a
dog bite. In contrast, a harassment case can include a myriad of comments and actions. To
prevail in a harassment case based on hostile work environment, the employee “must
demonstrate that the conduct complained of was severe enough or sufficiently pervasive to alter
the conditions of employment and create a work environment that qualifies as hostile or abusive
to employees because of their [protected class]. (Lyle v. Warner Bros. Television Prods. (2006)
38 Cal. 4th 264, 278-279). A workplace may give rise to liability when it is permeated with
‘discriminatory intimidation, ridicule, and insult,’ that is ‘sufficiently severe or pervasive to alter
the conditions of the victim's employment and create an abusive working environment. (/d.) In
addition, under the continuing violations doctrine, “an employer is liable for actions that take
place outside the limitations period if these actions are sufficiently linked to unlawful conduct
that occurred within the limitations period.” (Yanowitz v. L’ Oreal USA, Inc. (2005) 36 Cal. 4th
1028, 1056). The number and duration of events in an employment case often require both
depositions and trials that are longer than typical.

Employers would more often need to seek judicial intervention. Employees can obtain a
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significant amount of information from persons designated as the most qualified person to be
deposed on behalf of a corporation, a deposition that is permitted to exceed seven hours. The
need to obtain court approval for an extended deposition would increase the attorney’s fees. In
most employment cases, attorney’s fees are recoverable. This may deter a defendant from
pursuing motions, including a motion for additional time at deposition.

Therefore, this resolution should be disapproved.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Code of Civil Procedure, section 2025.290, to read as follows:

§ 2025.290

(a) Except as provided in subdivision (b), or by any court order, including a case
management order, a deposition examination of the witness by all counsel, other than the
witness' counsel of record, shall be limited to seven hours of total testimony. The court shall
allow additional time, beyond any limits imposed by this section, if needed to fairly examine the
deponent or if the deponent, another person, or any other circumstance impedes or delays the
examination.

(b) This section shall not apply under any of the following circumstances:

(1) If the parties have stipulated that this section will not apply to a specific deposition or
to the entire proceeding.

(2) To any deposition of a witness designated as an expert pursuant to Sections 2034.210
to 2034.310, inclusive.

(3) To any case designated as complex by the court pursuant to Rule 3.400 of the
California Rules of Court, unless a licensed physician attests in a declaration served on the
parties that the deponent suffers from an illness or condition that raises substantial medical doubt
of survival of the deponent beyond six months, in which case the deposition examination of the
witness by all counsel, other than the witness' counsel of record, shall be limited to two days of
no more than seven hours of total testimony each day, or 14 hours of total testimony.

) (4) To any deposition of a person who is designated as the most qualified person to be
deposed under Section 2025.230.

) (5) To any party who appeared in the action after the deposition has concluded, in
which case the new party may notice another deposition subject to the requirements of this
section.

(c) It is the intent of the Legislature that any exclusions made by this section shall not be
construed to create any presumption or any substantive change to existing law relating to the
appropriate time limit for depositions falling within the exclusion. Nothing in this section shall
be construed to affect the existing right of any party to move for a protective order or the court's
discretion to make any order that justice requires to limit a deposition in order to protect any
party, deponent, or other natural person or organization from unwarranted annoyance,
embarrassment, oppression, undue burden, or expense.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS:

The Problem (including Existing Law): California Code of Civil Procedure section 2025.290
provides that depositions are to be limited to 7 hours, with limited exceptions. One of those
exceptions for cases “brought by an employee or applicant for employment against an employer
for acts or omissions arising out of or relating to the employment relationship.” Cal. Civ. Proc.
Code § 2025.290(b)(4). In other words, witnesses in employment lawsuits may be deposed for
multiple days. This results in significant inefficiencies for both sides, driving up the cost of
litigation, and encouraging delay on both sides.

The Solution: The solution to this issue—striking the exception to the 7-hour limit for
employment witnesses by amending California Code of Civil Procedure section
2025.290(b)(4)—will bring California Code of Civil Procedure in line with Federal Rules of
Civil Procedure, which already limits all depositions to “1 day of 7 hours.” See Fed. R. Civ.
Proc. 30(d)(1). No prejudice will be imposed on deposing party, as their counsel may leave the
deposition open if a witness is evasive and does not sit for the full 7 hours, and, if additional time
is needed, California Code of Civil Procedure section 2025.290(a) provides the deposing party
may move the court for additional time. Moreover, there are other written discovery mechanisms
available, such as Form Employment Interrogatories, to help gather information that is often
sought though deposition.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Lauren E. Grochow, 33 Brookline, Aliso Viejo, CA 92656, lauren@grochowlaw.com, 949-506-
1494

RESPONSIBLE FLOOR DELEGATE: Lauren E. Grochow
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