RESOLUTION 02-01-2025

DIGEST

Bidding on Foreclosed Property: Authorization for Attorney Fees

Amends Civil Code section 2924m to authorize costs and attorney fee award if court finds
litigation associated with bidding on foreclosed property was in bad faith or frivolous.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 2924m to authorize costs and attorney fee award if
court finds litigation associated with bidding on foreclosed property was in bad faith or frivolous.
This resolution should be disapproved because the threat of attorney fees can be abused and have
chilling if not unwarranted stifling consequences; moreover, general remedies already exist to
address bad faith or frivolous litigation.

Senate Bill 1079 was enacted in 2020, making a number of changes through Jan. 1, 2031 in the
rules and requirements for defaults and sale of foreclosed property under a mortgage or deed of
trust. It provides an alternative process for trustee’s sale of 1-4 residential units. If specified
status conditions (see Code Civ. Proc, § 2924h) are not met for the highest prospective owner-
occupant bidder, eligible tenant buyers or other eligible bidders are then granted certain rights
and priorities to make bids on the property after the initial trustee sale, and the opportunity to
potentially purchase it as the last and highest bidder. Thus, if the initial highest bidder does not
timely meet the requirements, an eligible tenant or bidder may be able to subsequently snipe the
purchase for a similar or higher amount. While the conditions and requirements are objectively
verifiable, if a bidding war ensues in the wake of the original high bidder not timely establishing
the requisite criteria, where eligible tenants and other bidder submit bids equal to or greater than
the original bid, competing claims and controversies, and ultimately litigation, may occur.

This resolution seeks to address the concern that threat of suit and litigation arising between
bidders seeking to dispute the claim on the property by the prospective owner-occupant high
bidder, is susceptible to a motivation to force other parties to withdraw their bids rather than
become embroiled in costly litigation. The resolution proposes giving the trial court authority to
award attorney fees if it finds the action or defense frivolous, as a way of discouraging bidding
and litigation conducted in bad faith or being frivolous.

While court costs are routinely awarded to the prevailing party in litigation, most litigation
follows the American Rule. The American Rule holds attorney fees should not be recoverable in
the absence of statute or contractual provisions specifically authorizing fees. Litigation is not for
the slight of heart, and itself can serve as a deterrence even to those with meritorious positions.
The prospect of an attorney fee award increases the ante. But like the threat of litigation, with its
inherent costs and risks, when competing with a swaggering, aggressive if not fiscally strong
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opponent, who is predisposed to multiply the cost of litigation, the threat of attorney fees can be
a tool for bullying and abuse, and not uncommonly prove sufficient to intimidate a party to
abandon a legitimate and righteous position. The prospect of a large litigious attorney fee award
does offer a deterrent component, but not always for the good. What is more, the subject matter
of this litigation is not particularly distinguishing to warrant variance from the American Rule
that generally governs litigation between parties—with the balanced and sagacious precept that
in general each party should bear its own attorney fees as a cost of litigation.

Furthermore, the grounds offered for a fee award—bad faith or frivolous conduct resulting in or
in prosecuting or defending the litigation—already is authorized as a sanction punishing such
behavior under sections 127.5 and 128.7 of the Code of Civil Procedure. There is no need to
specifically provide for it in Civil Code section 2924m.

Therefore, this resolution should be disapproved.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 2924m, to read as follows:

§ 2924m

(a) For purposes of this section:

(1) “Prospective owner-occupant” means a natural person who presents to the trustee an
affidavit that:

(A)  They will occupy the property as their primary residence within 60 days of the
trustee’s deed being recorded.

(B)  They will maintain their occupancy for at least one year.

(C)  They are not the mortgagor or trustor, or the child, spouse, or parent of the
mortgagor or trustor.

(D)  They are not acting as the agent of any other person or entity in purchasing the
real property.

(2) “Eligible tenant buyer” means a natural person who at the time of the trustee’s sale:

(A)  Is occupying the real property as their primary residence.

(B)  Is occupying the real property under a rental or lease agreement entered into as
the result of an arm’s length transaction with the mortgagor or trustor on a date
prior to the recording of the Notice of Default against the property.

(C)  Is not the mortgagor or trustor, or the child, spouse, or parent of the mortgagor or
trustor.

3) “Eligible bidder” means any of the following:

(A)  Aneligible tenant buyer.

(B) A prospective owner-occupant.

(C) A nonprofit association, nonprofit corporation, or cooperative corporation in
which an eligible tenant buyer or a prospective owner-occupant is a voting
member or director.
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(D)  An eligible nonprofit corporation based in California whose primary activity is
the development and preservation of affordable rental housing.

(E) A limited partnership in which the managing general partner is an eligible
nonprofit corporation based in California whose primary activity is the
development and preservation of affordable housing.

(F) A limited liability company in which the managing member is an eligible
nonprofit corporation based in California whose primary activity is the
development and preservation of affordable rental housing.

(G) A community land trust, as defined in clause (i1) of subparagraph (C) of paragraph
(11) of subdivision (a) of Section 402.1 of the Revenue and Taxation Code.

(H) A limited-equity housing cooperative as defined in Section 817.

(D The state, the Regents of the University of California, a county, city, district,
public authority, or public agency, and any other political subdivision or public
corporation in the state.

(b) Nothing in this section shall prevent an eligible tenant buyer who meets the conditions set
forth in paragraph (1) of subdivision (a) from being deemed a prospective owner-occupant.

(c) A trustee’s sale of property under a power of sale contained in a deed of trust or mortgage on
real property containing one to four residential units pursuant to Section 2924g shall not be
deemed final until the earliest of the following:

(1)

)

€)

(4)

If a prospective owner-occupant is the last and highest bidder at the trustee’s sale, the
date upon which the conditions set forth in Section 2924h of the Civil Code for the sale to
become final are met. The trustee shall require the prospective owner-occupant to submit
the affidavit described in paragraph (1) of subdivision (a). The trustee may reasonably
rely upon this affidavit.

Fifteen days after the trustee’s sale unless at least one eligible tenant buyer or eligible
bidder submits to the trustee either a bid pursuant to paragraph (3) or (4) or a nonbinding
written notice of intent to place such a bid. The bid or written notice of intent to place a
bid shall be sent to the trustee by certified mail, overnight delivery, or other method that
allows for confirmation of the delivery date and shall be received by the trustee no later
than 15 days after the trustee’s sale.

The date upon which a representative of all of the eligible tenant buyers submits to the
trustee a bid in an amount equal to the full amount of the last and highest bid at the
trustee’s sale, in the form of cash, a cashier’s check drawn on a state or national bank, a
cashier’s check drawn by a state or federal credit union, or a cashier’s check drawn by a
state or federal savings and loan association, savings association, or savings bank
specified in Section 5102 of the Financial Code and authorized to do business in this
state. This bid shall be accompanied by an affidavit stating that the persons represented
meet the criteria set forth in paragraph (2) of subdivision (a). The trustee may reasonably
rely on this affidavit. The bid and affidavit shall be sent to the trustee by certified mail,
overnight delivery, or other method that allows for confirmation of the delivery date and
shall be received by the trustee no later than 45 days after the trustee’s sale. If this occurs,
the eligible tenant buyers shall be deemed the last and highest bidder pursuant to the
power of sale.

Forty-five days after the trustee’s sale, except that during the 45-day period, an eligible
bidder may submit to the trustee a bid in an amount that exceeds the last and highest bid
at the trustee’s sale, in the form of cash, a cashier’s check drawn on a state or national
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bank, a cashier’s check drawn by a state or federal credit union, or a cashier’s check
drawn by a state or federal savings and loan association, savings association, or savings
bank specified in Section 5102 of the Financial Code and authorized to do business in
this state. The bid shall be accompanied by an affidavit identifying the category set forth
in paragraph (3) of subdivision (a) to which the eligible bidder belongs and stating that
the eligible bidder meets the criteria for that category. The trustee may reasonably rely on
this affidavit. The bid and affidavit shall be sent to the trustee by certified mail, overnight
delivery, or other method that allows for confirmation of the delivery date and shall be
received by the trustee no later than 45 days after the trustee’s sale. As of 5 p.m. on the
45th day after the trustee’s sale, if one or more eligible bidders has submitted a bid, the
eligible bidder that submitted the highest bid shall be deemed the last and highest bidder
pursuant to the power of sale. The trustee shall return any losing bid to the eligible bidder
that submitted it.

(d) If the conditions set forth in paragraph (1) of subdivision (c) for a sale to be deemed final are
not met, then:

(1)

2)

©)

(4)

©)

Not later than 48 hours after the trustee’s sale of property under Section 2924g, the

trustee or an authorized agent shall post on the internet website set forth on the notice of

sale, as required under paragraph (8) of subdivision (b) of section 2924f, the following

information:

(A)  The date on which the trustee’s sale took place.

(B)  The amount of the last and highest bid at the trustee’s sale.

(C)  An address at which the trustee can receive documents sent by United States mail
and by a method of delivery providing for overnight delivery.

The information required to be posted on the internet website under paragraph (1) shall

also be made available not later than 48 hours after the trustee’s sale of property under

section 2924g by calling the telephone number set forth on the notice of sale as required

under paragraph (8) of subdivision (b) of section 2924f.

The information required to be provided under paragraphs (1) and (2) shall be made

available using the file number assigned to the case that is set forth on the notice of sale

as required under paragraph (8) of subdivision (b) of section 2924f.

The information required to be provided under paragraphs (1) and (2) shall be made

available for a period of not less than 45 days after the sale of property under section

2924g.

A disruption of any of these methods of providing the information required under

paragraphs (1) and (2) to allow for reasonable maintenance or due to a service outage

shall not be deemed to be a violation of this subdivision.

(e) A prospective owner-occupant shall not be in violation of this section if a legal owner’s
compliance with the requirements of Section 2924n renders them unable to occupy the property
as their primary residence within 60 days of the trustee’s deed being recorded.

(f) Attorney fees and costs shall be awarded to any party under this section if the court makes a

specific finding that the action, claim, or defense was frivolous. For the purpose of this section,

frivolous shall mean that the action was brought or maintained in bad faith or with the intent to

harass or delay the opposing party..

H(g) This section shall prevail over any conflicting provision of Section 2924h.
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€2)(h) This section shall remain in effect only until January 1, 2026, and as of that date is
repealed, unless a later enacted statute that is enacted before January 1, 2026, deletes or extends
that date.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Current law, following SB 1079, creates an alternative
process for prospective owner-occupant to bid on certain property. There is currently repeated
litigation between bidders and prospective owner-occupants disputing the claims of the owner-
occupants, with the intent to force parties to withdraw their bids under increased litigation costs.
As there is no privity of contract between separate bidders to an auction, attorneys’ fees cannot
be recovered.

The Solution: This amendment allows for reasonably attorneys’ fees to be awarded if the Court
makes a specific finding that the action or defense is frivolous. Adding this should discourage
frivolous bids and should also discourage frivolous litigation.

IMPACT STATEMENT
The impact of this resolution is uncertain.

CURRENT OR PRIOR RELATED LEGISLATION
SB 1079 in the year 2020

AUTHOR AND/OR PERMANENT CONTACT:
Ricky S. Shah, Irvine, CA, R.Shah@GeraciLLP.com, and Kelsey Luu, Best Best & Krieger LLP,
Kelsey.Luu@bbklaw.com

RESPONSIBLE FLOOR DELEGATE: Ricky S. Shah and Kelsey Luu.
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RESOLUTION 02-02-2025

DIGEST

Homeowners Associations: Mandatory Disclosures

Adds Civil Code section 4921 to require HOA boards to announce at meetings and include in
their minutes any involvement in litigation and any changes to insurance policies.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
This resolution is related to Resolution 02-03-2025.

Reasons:

This resolution adds Civil Code section 4921 to require HOA boards to announce at meetings
and include in their minutes any involvement in litigation and any changes to insurance policies.
This resolution should be disapproved because “any involvement in litigation” is unduly vague
and creates legal landmines.

Under existing law, “[t]he Legislature imposed upon homeowners associations the duty of giving
written notice of intended litigation to association members, but only when the association plans
to sue regarding construction defects. (Civ. Code, § 1368.4.).” (Ostayan v. Nordhoff Townhomes
Homeowners Assn., Inc. (2003) 110 Cal.App.4th 120, 128.) Therefore, unless otherwise required
by the HOA’s governing documents (e.g., CC&Rs), an HOA board is not required to give its
members notice of a lawsuit against the HOA’s insurance company. (/d.) And unlike a seller, an
HOA board does not have a fiduciary relationship requiring any disclosures to prospective
purchasers, (See Kovich v. Paseo Del Mar Homeowners' Assn. (1996) 41 Cal.App.4th 863.)

Requiring HOA boards to disclose to their members any involvement in litigation begs the
question what constitutes “involvement” and “litigation.” In theory, “involvement” could include
being a nonparty witness or custodian of records, which should not concern the HOA. Similarly,
“litigation” could include private arbitration or prefiling settlement negotiations, which are
nonpublic and do not have a case number.

In addition, requiring boards to address every involvement in litigation or any change to an
insurance policy could inundate the board with minutiae. Rather than focus on important issues,
the resolution would require HOA boards to spend time and energy determining what should be
disclosed and then fending off possible litigation over inadvertent omissions.

Therefore, this resolution should be disapproved.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code section 4921, to read as follows:
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Civil Code § 4921

(a) If an association becomes involved in litigation, the board shall announce the litigation at its
subsequent meeting. The meeting minutes shall state the name of the court and the case number.
(b) If an association files a claim on one of its insurance policies, the board shall announce the
claim at its subsequent meeting. The meeting minutes shall state the type of insurance, the
insurance carrier, and the policy number.
(c) If a change to an insurance policy has occurred, as described in Section 5810, the board shall
announce the change at its subsequent meeting. The meeting minutes shall state the type of
insurance, the insurance carrier, the policy number, and describe the change.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law):

Presently, associations are not required to volunteer information about litigation when units/lots
go into escrow.

When an association has become involved in litigation that fact should be make known to the
association’s membership. Even the courts have noted that boards have a general duty to
disclose facts that materially affect the rights and interests of members. (Ostayan v. Nordhoff
Townhomes).

In fact, while sellers must provide relevant information to buyers, associations have no duty to
volunteer such information. (Kovich v. Paseo Del Mar.)

Hence, a Board can obfuscate the true state of the association’s litigation to the detriment of both
the existing homeowners and buyers, and also put sellers at risk of being sued for failure to
disclose.

The Solution: This resolution creates a new statute to be included as part of the Open Meeting
Act which requires a Board to announce when it becomes involved in litigation.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
(None known).

AUTHOR AND/OR PERMANENT CONTACT:

Edward M. Teyssier, 3200 Highland Avenue, Suite #300, National City, CA 91950, email:
edwardtlp@sbcglobal.net, cell: 619-274-6432.
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RESPONSIBLE FLOOR DELEGATE: Edward M Teyssier
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RESOLUTION 02-03-2025

DIGEST

HOA: Requires Disclosure of Case Name and Number of Pending Litigation

Amends Civil Code section 4935 to require that when litigation is discussed in executive session,
the case name and case number must be included in the executive session minutes.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
This resolution is related to Resolution 02-02-2025.

Reasons:

This resolution amends Civil Code section 4935 to require that when litigation is discussed in
executive session, the case name and case number must be included in the executive session
minutes. This resolution should be disapproved because it is unnecessary and the inclusion of the
case name and number would allow members to learn potentially private information, or to
interfere with the litigation itself.

Currently, there is no statutory duty to report litigation to the membership of a Homeowners
Association (“HOA”). While California has enacted extensive disclosure requirements for HOAs
over the years, it has not required associations to give members notice of non-construction-
related litigation. The courts have noted, however, that boards have a general duty to disclose
facts that materially affect the rights and interests of the members. (Ostyan v. Nordhoff
Townhomes Homeowners Association, Inc. (2003) 110 Cal.App.4™ 120, 128.)

Whether the identifying details of a particular piece of litigation should be disclosed depends on
the facts surrounding the case and its potential impact. Litigation may involve personal details
about the litigants and the records of the case may implicate litigation strategy that would be
harmful if disseminated. All of this information would be accessible via the name and case
number of the action. For example, in Geraci v. Union Square Condominium Association (7"
Cir. 2018), the plaintiff homeowner filed a lawsuit alleging a failure to accommodate her PTSD.
During the litigation, details of the plaintiff’s psychiatric treatment and diagnoses became part of
the record. The resolution also fails to specify what is included in the term “litigation.” If a
matter is in arbitration, it would not need to be identified.

This resolution should be disapproved because there is no need for the case name and number of
litigation to be provided to the HOA membership. A general description in the minutes of any
action is sufficient.

This resolution is identical to a portion of Assem. Bill No. 21 (as amended) (2025-26 Reg. Sess.)
§ 16, which sought to reform many aspects of the Davis-Stirling Act, including section 4935.
The bill failed to pass in the Committee on Housing and Community Development on April 24,
2025.
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Therefore, this resolution should be disapproved.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4935, to read as follows.

Civil Code § 4935

(a) The board may adjourn to, or meet solely in, executive session to consider litigation, matters
relating to the formation of contracts with third parties, member discipline, personnel matters, or
to meet with a member, upon the member’s request, regarding the member’s payment of
assessments, as specified in Section 5665.

(b) The board shall adjourn to, or meet solely in, executive session to discuss member discipline,
if requested by the member who is the subject of the discussion. That member shall be entitled to
attend the executive session.

(c) The board shall adjourn to, or meet solely in, executive session to discuss a payment plan
pursuant to Section 5665.

(d) The board shall adjourn to, or meet solely in, executive session to decide whether to foreclose
on a lien pursuant to subdivision (b) of Section 5705.

(e) Any matter discussed in executive session shall be generally noted in the minutes of the
immediately following meeting that is open to the entire membership. Discussions regarding
on-going litigation shall have the case name and case number included as part of the of the
executive session meeting minute notes.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law):

The statute requiring associations to note what their boards are doing in executive sessions is too
vague.

The membership of an association has a right to know what its board is doing. Typically,
association Boards do not tell the membership what they are discussing when in executive
session. Even though Civil Code section 4935 requires that, “[ A]ny matter discussed in
executive session shall be generally noted in the minutes of the immediately following meeting
that is open to the members,” there isn’t any definition or even any guideline as to what
constitutes, “generally noted.” Hence, associations merely repeat “litigation/member discipline,”
for every set of meeting minutes.
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The Solution: This resolution amends Civil Code section 4935 to require that a board discussing
litigation in executive session at least specify the name and case number of that litigation.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
(None known).

AUTHOR AND/OR PERMANENT CONTACT:
Edward M. Teyssier, 3200 Highland Avenue, Suite #300, National City, CA 91950, email:
edwardtlp@sbcglobal.net, cell: 619-274-6432.

RESPONSIBLE FLOOR DELEGATE: Edward M Teyssier
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RESOLUTION 02-04-2025

DIGEST

Homeowners’ Associations: Electronic recording of open board meetings.

Adds Civil Code section 4941 to require electronic recording of homeowners’ association open
board meetings.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution adds Civil Code section 4941 to require electronic recording of homeowners’
association open board meeting. This resolution should be disapproved because electronic
recording would have a chilling effect on debate at meetings, and would impose requirements
different from other nonprofit boards.

Currently, Civil Code section 4900 provides for open meetings for a “common interest
development,” including a condominium project and homeowners’ associations. Minutes are to
be available to members within 30 days. (Civ. Code §4950.)

The resolution would require open board meetings to be electronically recorded using audio
and/or video.

The resolution should be disapproved because recording board meetings could have a chilling
effect on debate, the recording could be costly, and homeowners’ board meetings do not need to
be treated differently than minutes of other nonprofit board meetings.

An unintended consequence of the resolution is its chilling effect on open debate during board
meetings and the cost involved in implementing and maintaining and providing access to the
audio and video recordings on request.

This resolution is similar to Assembly Bill 21, which was an effort to establish the Homeowner
Association Accountability and Transparency Act of 2025. The bill did not pass on April 24,
2025. The Assembly Housing and Community Development commented that the resolution
“may not actually strike the right balance of promoting accountability and transparency while
also minimizing the cost on homeowners in these HOAs.” It suggested that electronic recordings
of session meetings “if made” be made available to members, as opposed to requiring the session
meetings to be electronically recorded.

Therefore, the resolution should be disapproved.
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TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code section 4941, to read as follows:

4941.

(a). Open session meetings of the Board shall be electronically recorded using audio, or audio
and video, and the recordings shall be considered a record of the association, which shall be
made available to members on the same basis as written meeting minutes.

(b). Notice shall be at the beginning of every open session of the Board, that the meeting is being
recorded.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law):

Members of associations should have a way of verifying and confirming that their board’s
meeting minutes are accurate.

Associations are required to keep minutes of their Board’s meetings, and a draft version of those
meeting minutes must be made available to any member who requests after 30 days of the
meeting. (Civil Code §4950.) But there isn’t any way for a member to know whether those
minutes if those minutes have, due to either inadvertence or improper intent, are inaccurate.

The Solution: This resolution adds Civil Code section 4941 to require that open session board
meetings be electronically recorded so that members will have at least an audio record to verify
what transpired at the meeting. This is not an onerous requirement. Since 2020, when COVID-
19 made in-person meetings difficult, many homeowner associations all over the state have been
conducting their monthly board meetings on-line. Hence, associations have the means for
electronic recording readily available.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
(None known).

AUTHOR AND/OR PERMANENT CONTACT:

Edward M. Teyssier, 3200 Highland Avenue, Suite #300, National City, CA 91950, email:
edwardtlp@sbcglobal.net, cell: 619-274-6432.
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RESPONSIBLE FLOOR DELEGATE:
Edward M. Teyssier, 3200 Highland Avenue, Suite #300, National City, CA 91950, email:
edwardtlp@sbcglobal.net, cell: 619-274-6432.
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RESOLUTION 02-05-2025

DIGEST

Civil Code: Required Contents of Homeowner Association Meeting Minutes

Amends Civil Code section 4950 to provide list of enumerated requirements for contents of
meeting minutes, and to require that there be no charge for electronic distribution.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

Amends Civil Code section 4950 to provide list of enumerated requirements for contents of
meeting minutes, and to require that there be no charge for electronic distribution.

This resolution should be disapproved because these requirements will cause too much
disruption and put excessive burdens on those providing minutes to provide excessive detail not
normally required in non-profit board minutes.

Under current law, homeowner association boards are required to make minutes, draft minutes,
or a summary of any non-executive session board meeting minutes available to members within
30 days of the meeting. Homeowners must be informed of their right to obtain copies of board
minutes and how to obtain copies.

This resolution would provide an extensive list of enumerated requirements to be included in
board minutes. The minutes would require details such as how each board member voted, what
arguments were made, whether there were guest or expert speakers, what reports the board
accepted, and the ultimate rationale for any decisions undertaken.

This resolution should be disapproved because it would require excessive details and impose
unnecessary burdens on those preparing board minutes. It would require a secretary of the board
to interpret the rationale of decisions made by the board, and it is unclear how a summary of
arguments would be drafted or interpreted. This would impose requirements greater than other
non-profit organizations. This resolution would be overly broad in its execution and could result
in increased disputes over the drafting and interpretation of the summary of arguments and
rationale for board decisions.

This resolution contains some of the provisions in Assembly Bill No. 21 (2024-2025 Reg. Sess.)
sponsored by Assemblymember Carl DeMaio, 75" State Assembly District that failed to move
from Committee on 04/28/2025. AB 21 included thirty changes to sixteen different sections of
the Davis-Stirling Act including the requirement of individual notice of rule changes and election
results (rather than general notice such as posting); would have required all open session
meetings to be electronically recorded; would have required associations to keep signature-
redacted outer envelopes of votes for inspection; and would create injunctive relief, attorneys’
fees and penalties available to homeowners if any of the new provisions were not followed.
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While some of the basic provisions in the proposed legislation were lauded, the breadth and
scope of the entire bill was defeated based on the anticipated costs to homeowner associations to
implement and based on the fact that most homeowners associations are operated by volunteer
boards with limited resources. Opponents included the California Association of Community
Managers.

Therefore, this resolution should be disapproved.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4950 to read as follows:

Civil Code § 4950

(a) The minutes, minutes proposed for adoption that are marked to indicate draft status, or a
summary of the minutes, of any board meeting, other than an executive session, shall be
available to members within 30 days of the meeting. The minutes, proposed minutes, or
summary minutes shall be distributed to any member upon request and upon reimbursement of
the association’s costs for making that distribution. There shall be no charge for minutes
distributed electronically.
(b) The minutes, or minutes proposed minutes, shall include, but not limited to the following:

Date of the meeting;
Time of the meeting;
Location of the meeting, and when;
The type of meeting, such as regular, special, emergency, executive, committee;
Whether notice and agenda of the meeting was given to the membership;
Names of directors present;
Names of absent directors;

8. Whether members also present, and names and titles of any guest speakers.
Members names are not required, and no member may be compelled to give his/her name in
order to attend an open meeting of an association, unless the member speaks at the meeting;

AN Al el el [

9. Whether a quorum of directors was established;

10. Whether board directors left early or re-entered the meeting;

11. The wording of any approvals, resolutions, acceptance of any reports, or motion
adopted by the board, and including who moved, who seconded, and how each director voted;

12. Rationale for board actions and decisions;

13. Summary of major arguments;

14. Statements that support board directors following fiduciary duties.
b)(c) The annual policy statement, prepared pursuant to Section 5310, shall inform the members
of their right to obtain copies of board meeting minutes and of how and where to do so.

(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Presently, while there is a requirement that meeting
minutes of the Board of Directors of an association must be kept, there isn’t any requirement as
to what those minutes must contain. Hence, meeting minutes for some associations do have
basic information, such as what was decided, and how each director voted, or whether there was
a quorum or even which directors were at the meeting!

Also, associations may charge members for requesting meeting minutes, even though Civil Code
section 5205 (f) only allows an association to collect the actual costs of copying and mailing, and
there isn’t any variable costs for emailing.

The Solution: This resolution specifies the minimum content of meeting minutes, and makes
clear that there isn’t any copying or mailing costs for emailing minutes.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
(None known).

AUTHOR AND/OR PERMANENT CONTACT:
Edward M. Teyssier, 3200 Highland Avenue, Suite #300, National City, CA 91950, email:
edwardtlp@sbcglobal.net, cell: 619-274-6432.

RESPONSIBLE FLOOR DELEGATE: Edward M Teyssier
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RESOLUTION 02-06-2026

DIGEST

Homeowners’ Associations: Permitting Small Claims Actions

Amends Civil Code section 4955 to allow claims against a Homeowners’ Association for alleged
violations of the Open Meeting Act to be filed in small claims court.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 4955 to allow claims against a Homeowners’
Association for alleged violations of the Open Meeting Act to be filed in small claims court. This
resolution should be disapproved because small claims courts are not authorized to award
injunctive relief and are ill-equipped to handle matters in which injunctive relief or attorney’s
fees are sought.

Current law allows a member of a Homeowners’ Association (HOA) to file an action for
violation of the Open Meeting Act, seeking injunctive relief or restitution, penalties, and
attorneys’ fees. (Civ. Code § 4955). Under the Small Claims Act (Code Civ. Proc. § 116.110 et
seq.), small claims court jurisdiction includes claims for an injunction or declaratory relief “only
when a statute expressly authorizes a small claims court to award that relief.” (Code Civ. Proc.

§ 116.220, subd. (a)(5).) No statute expressly authorizes a small claims court to award injunctive
or declaratory relief. An individual’s recovery in small claims court is capped at $12,500. (Code
Civ. Proc. § 116.2201). Moreover, attorneys are generally prohibited from representing parties in
small claims court. (Code Civ. Proc. § 116.540, subd. (a).)

This resolution would expressly authorize a small claims court to award injunctive or declaratory
relief in an action by a member of a Homeowners’ Association (HOA) for violation of the Open
Meeting Act. Either the superior court or the small claims court could void any action taken by a
HOA board of directors in violation of the Open Meeting Act. The small claims court could also
award attorney’s fees incurred for consulting with legal counsel.

This resolution should be disapproved because seeking injunctive relief and attorney’s fees is
inconsistent with the streamlined process of small claims courts. Claims for injunctive relief
often include requests for a temporary restraining order or preliminary injunction to maintain the
parties’ respective positions until the hearing on the permanent injunction. (See, Code Civ. Proc.
§§ 527-529). To obtain injunctive relief, the moving party must demonstrate: (1) A likelihood of
success on the merits; (2) That they will suffer irreparable harm without the injunction; (3) That
the balance of hardships favors granting relief; and (4) That no adequate legal remedy exists.
(See, Code Civ. Proc. § 526; King v. Meese (1987) 43 Cal.3d 1217, 1226; IT Corp. v. County of
Imperial (1983) 35 Cal.3d 63, 72.) These are complex findings not typically made in small
claims courts. When the only relief requested is declaratory or injunctive relief, it is impossible
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to determine the real value of the claims. Finally, the ability to recover attorney’s fees for advice
creates the risk of further complication of the claims.

This resolution is similar to a portion of Assem. Bill No. 21 (as amended) (2025-26 Reg. Sess.)
§ 9, which reforms many aspects of the Davis-Stirling Act, including section 4955. The bill
failed to pass in the Committee on Housing and Community Development.

Therefore, this resolution should be disapproved.

OCBA OPPOSITION TO RESOLUTION 02-06-2026

The Orange County Bar Association opposes this resolution, which requires a court to void any
action taken by an association based on any violation of the entire article and would permit such
action to be filed in small claims court.

First, the requirement that any violation under the article (as opposed to the section) would create
a much broader scope than the statement indicates. This would not just void any decision for a
violation of the Open Meeting Act but any action by any association that alleges violates any
provision of any portion of Davis-Stirling would result in a court order (including small claims
court) voiding such actions.

Second, the requirement that it be mandatory for the court to strike every action, even actions with
no damages or harm, would create a vast waste of judicial resources to enforce this requirement.
Since litigation often starts months if not years after each action, having years of decisions rendered
void due to a potential technicalities would just encourage more litigation.

Third, the impact statement claiming that this will not affect any other law, statute, or rule is
incorrect. Code of Civil Procedure § 116.220 defines the jurisdiction of small claims court which
currently only allows “equitable relief in the form of rescission, restitution, reformation, and
specific performance, in lieu of, or in addition to, money damages,” or “a conditional judgment.”
(Code Civ. Proc. § 116.220(b).) In those cases, the small claims court only retains “retain
jurisdiction until full payment and performance of any judgment or order.” (Id.)

Other injunction or equitable is permitted if permitted by statute (id, § (a)(5)) but unlike a simple
judgment or order, this would require a massively complex retention of jurisdiction by a small
claims court to monitor individual association actions which often affect numerous homeowners
and could create a cascade of further litigation.

Finally, an award of attorneys’ fees for consulting with an attorney (whether or not retained) is
contrary to the general purpose of attorneys’ fees which are for fees that were reasonably incurred.
Since an attorney is not permitted in small claims court, it is unclear whether the attorney could be
called as a witness to confirm this fee award.

ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHORS:

Ricky Shah, Fortra Law, R.Shah@Fortralaw.com; Kelsey Luu, Best Best & Krieger, LLP,
Kelsey.Luu@bbklaw.com
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TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 4955 to read as follows:

Civil Code § 4955

(a) A member of an association may bring a civil action_for relief, including but not limited
to declaratory, or equitable relief for a violation of this article by the association, inehadingbut
notlimited-toinjunetivereliefrestitution; or a combination thereof, within one year of the date
the cause of action accrues. A court shall void any action taken by the board that was shown to
be conducted in violation of the provisions of this article.

(b) A member who prevails in a civil action to enforce the member’s rights pursuant to this
article shall be entitled to reasonable attorney’s fees and court costs, and the court may impose a
civil penalty of up to five hundred dollars ($500) for each violation, except that each identical
violation shall be subject to only one penalty if the violation affects each member equally. A
prevailing association shall not recover any costs, unless the court finds the action to be
frivolous, unreasonable, or without foundation. If a member prevails in a civil action brought in
small claims court, the member shall be awarded court costs and reasonable attorney’s fees
incurred for consulting an attorney in connection with this civil action.

(c) A cause of action under this section may be brought in either the superior court or, if the
amount of the demand does not exceed the jurisdictional amount of the small claims court, in
small claims court, which court shall have jurisdiction to order declaratory, injunctive, equitable
relief, and civil penalties, as specified above.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law):

Article 2 (“Article 2”) of chapter 6 of the Davis-Stirling Act (beginning with Civil Code section
4900) is known as The Open Meeting Act. But while Article 2 does have multiple provisions
requiring openness and accountability of an association, the available means of enforcing those
sunshine statutes is quite limited. Practically speaking, there are any consequences for violations
of those statutes. Furthermore, any legal action requires the expense of filing a superior court
action.

The Solution: This resolution amends Civil Code section 4955 to give it some enforcement
“teeth”. With these revisions a Board’s act taking in violation of a provision of the Open
Meeting Act could result in a court voiding that act. Plus, under these revisions, a member could
bring the action in small claims court. These revisions also specially allow a homeowner who
consulted with an attorney, reasonable attorney fees for that consultation.
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IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
(None known).

AUTHOR AND/OR PERMANENT CONTACT:
Edward M. Teyssier, 3200 Highland Avenue, Suite #300, National City, CA 91950, email:
edwardtlp@sbcglobal.net, cell: 619-274-6432.

RESPONSIBLE FLOOR DELEGATE: Edward M Teyssier
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RESOLUTION 02-07-2025

DIGEST

HOA: Prevailing Party Attorney’s Fees

Amends Civil Code section 5230 subdivision (d) to narrow the scope of claims for which HOAs
can recover statutory awards of prevailing party attorney’s fees.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 5230 subdivision (d) to narrow the scope of claims
for which HOAs can recover statutory awards of prevailing party attorney’s fees. This resolution
should be disapproved because the statute is clear as to the basis for HOAs being awarded
attorney’s fees if they prevail on claims against their members, and as such, it appears that this
resolution is manufacturing a problem where none exists.

Under current law, if members use their Homeowners’ Association’s (HOA) records or any
information in the HOA records for any purpose other than HOA business, such as for
commercial gain, the HOA is entitled to pursue claims against those members for injunctive
relief and damages. If the HOA prevails, the HOA is entitled to an award of attorney’s fees.

(Cal. Civ. Code, § 5230.) The attorney fee shifting provision applies to any claims the HOA may
pursue against its members under “this article” (Cal. Civ. Code, § 5230, subd. (d)), namely
Article 5 of Chapter 6 of the Davis-Stirling Act, which consists of Civil Code sections 5200
through 5240. This Article 5 is related to the right of HOA members to inspect their HOA’s
records. Thus, Civil Code section 5230(d) allows the HOA to obtain attorney’s fees if it prevails
on any claims against its members for any claims arising out of Civil Code sections 5200 — 5240.

This resolution would limit the HOA’s right to statutory prevailing party attorney’s fees only for
claims that arise out of Civil Code section 5230.

This resolution should be disapproved because it seeks to narrow the scope of claims for which
the HOA would be entitled to an award of statutory prevailing party attorney’s fees without
justification. Indeed, the corollary provision that allows statutory prevailing party attorney’s fees
for members is even broader, allowing such an award for any claim “under this subdivision,”
meaning the entire Davis-Stirling Act. (See Civil Code, 5230, subd. (c)(2).) Thus, this resolution
would tip the scales in favor of members by restricting the types of claims for which the HOA
can seek statutory prevailing party attorney’s fees.

This resolution is identical to a portion of Assem. Bill No. 21 (as amended) (2025-26 Reg. Sess.)

§ 16, which sought to reform many aspects of the Davis-Stirling Act, including section 5230.
This bill’s proposed amendment to section 5230 was the same amendment that this resolution
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makes, namely replacing the word ‘article’ with the word ‘section’ in section 5230(d). The bill
failed to pass in the Committee on Housing and Community Development.

Therefore, this resolution should be disapproved.

OCBA OPPOSITION TO RESOLUTION 02-07-2025

The Orange County Bar Association opposes this resolution, which restricts the ability of an
association to recover reasonable attorneys from any successful action under all Davis-Stirling to
success only in actions involving association records demands.

The impact statement claiming that this will only affect Civil Code § 5235 is incorrect.

The governing documents, CC&Rs and other documents are also considered contractual claims
where either prevailing party would be entitled to reasonable attorneys’ fees. (Civil Code §
1717(a).) Numerous other Davis-Stirling sections provide for the (or any) prevailing party to be
awarded reasonable attorneys’ fees. (See, e.g., Civil Code § 450 [enforcement of escrow
disclosures]; Civil Code § 714(g) [solar energy restrictions]; Civil Code § 4225(d) [disputes over
the deletion of an unlawful restrictive covenant]; Civil Code § 4705(c) [display of the flag of the
United States]; Civil Code § 4725(d) [television antennas and satellite dishes]; Civil Code §
5380(e) [deposits of association funds]; Civil Code § 5975(c) [enforcement of an association’s
governing documents].)

Each of these sections are inconsistent with this proposed resolution. The inability of the
association to recover attorneys’ fees in any of these cases would result in an increase in costs to
associations.

Finally, it is unclear whether this statute would prevent an association from recovering attorneys’
fees that it would be entitled to under other statutes, such as a successful anti-SLAPP motion.
(See Code of Civ. Proc. § 425.16(c)(1).)

ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHORS:

Ricky Shah, Fortra Law, R.Shah@Fortralaw.com; Kelsey Luu, Best Best & Krieger, LLP,
Kelsey.Luu@bbklaw.com

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 5230, to read as follows:

Civil Code § 5230.
(a) The association records, and any information from them, may not be sold, used for a
commercial purpose, or used for any other purpose not reasonably related to a member’s
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interest as a member. An association may bring an action against any person who violates
this article for injunctive relief and for actual damages to the association caused by the
violation.

(b) This article may not be construed to limit the right of an association to damages for
misuse of information obtained from the association records pursuant to this article or to limit
the right of an association to injunctive relief to stop the misuse of this information.

(¢) (1) An association or its managing agent shall not do either of the following:

(A) Sell a member’s personal information for any purpose without the consent of the
member.

(B) Transmit a member’s personal information to a third party without the consent of the
member unless required to do so by law, including, but not limited to, Article 5
(commencing with Section 5200).

(2) A member may bring an action against an association that violates this subdivision for
injunctive relief and actual damages caused by the violation. A member shall be entitled to
recover reasonable costs and expenses, including reasonable attorney’s fees, in a successful
action to enforce the member’s rights under this subdivision.

(d) An association shall be entitled to recover reasonable costs and expenses,
including reasonable attorney’s fees, in a successful action to enforce its rights under
this artiele-section.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law):

There is a potential conflict between Civil Code sections 5230 and 5235 in regards to whether an
association may be awarded attorney fees and costs in the event a homeowner is not the
prevailing party in requesting association documents.

Article 5 (“Article 5) of chapter 6 of the Davis-Stirling Act (beginning with Civil Code section
5200) essentially requires an association make certain specified documents accessible to its
members for inspection and copying.

Section 5235 of Article 5 has been interpreted to provide a member standing to enforce his/her
rights under that article, including a civil penalty of $500 per denial of each written request, and
an asymmetric attorney fee provision providing reasonable attorney’s fee and reasonable costs
and expenses to a prevailing member. But that a prevailing association is not entitled to any
fees. (Retzloff' v. Moulton Parkway Residents’ Association, No. One (2017) 14 Cal App 5%
742.)

However, at the same time, the section immediately preceding, section 5230, allows an

association protections against a member’s abuse of his/her access to associations records. There
appears to be in conflict because while section 5235 does not provide attorney fees to a
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prevailing association, section 5230 does allow an association its attorney fees and costs, “in a
successful action to enforce its rights under this article.” (Section 5230, last sent..)

The Solution: This resolution amends Civil Code section 5230 to make clear that the attorney
fee provisions of that section only apply to an association enforcement of its protections of its
records under that section, and not the entire article.

IMPACT STATEMENT
This resolution may affect how section 5235 is interpreted as to whether a prevailing association
or just a prevailing homeowner is entitled to attorney fees and costs, as mentioned above.

CURRENT OR PRIOR RELATED LEGISLATION
(None known).

AUTHOR AND/OR PERMANENT CONTACT:
Edward M. Teyssier, 3200 Highland Avenue, Suite #300, National City, CA 91950, email:
edwardtlp@sbcglobal.net, cell: 619-274-6432.

RESPONSIBLE FLOOR DELEGATE: Edward M Teyssier
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RESOLUTION 02-08-2025

DIGEST

Homeowners’ Association: Prevailing Party Attorney’s Fees

Amends Civil Code section 5235 to allow the prevailing party to collect attorney’s fees in an
action brought to enforce a member’s right to inspect and copy the association’s records.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution Amends Civil Code section 5235 to allow the prevailing party to collect
attorney’s fees in an action brought to enforce a member’s right to inspect and copy the
association’s records. This resolution should be disapproved because the expansion of
jurisdiction requested by the proponent is broad and without precedent.

Civil Code section 5235 currently allows a member of a Homeowners’ Association (“HOA”) to
enforce that member’s right to inspect and copy the HOA’s records, and allows the member to
collect reasonably attorney’s fees if a court finds that the HOA unreasonably withheld access to
the association records. Reasonable costs included reasonable attorney’s fees, and a “civil
penalty” of up to $500 for the denial of each separate request. This section further allows the
matter to be adjudicated in small claims court, if appropriate.

This resolution adds additional language to allow a member to seek declaratory, injunctive,
equitable relief and civil penalties and adds additional powers to small claims court to allow
small claims court jurisdiction to order injunctive, equitable relief, and civil penalties “as
specified above”, which is presumed to be in reference to ordering fees, since no other clarifying
language is included in this resolution. Small claims court jurisdiction is defined in Code of Civil
Procedure section 116.220, which includes recovery of money demanded not to exceed $6,250,
enforce payment of delinquent unsecured personal property taxes, issue a writ of possession,
confirm, correct or vacate a fee arbitration award, and an injunction or other equitable relief only
when a statute expressly authorizes this relief.

With regard to expanding the small claims court’s jurisdiction, a handful of other statutes have
authorized such an expansion: Civil Code section 1940.4 authorizes injunctive relief to require a
lessor to comply with certain defined obligations; Civil Code section 798.86 allows equitable
relief to mobile home park residents; Civ. Code sec. 1793.24 allows claimants to collect under
“Lemon Law” claims against manufacturers. All statutes that have expanded small claims court
jurisdiction have carefully tailored these powers; none provide such sweeping and vague
authority as proposed here.

This resolution modifies language that currently allows an HOA to recover fees from the
member if the member’s action is found to be frivolous, unreasonable, or without foundation by
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reframing this authority in the negative, “[a] prevailing association may not recover any costs
unless the action is found to be frivolous, unreasonable, or without foundation.” The resolution
then adds language to allow a prevailing member to collect attorney’s fees the member incurred
for consulting with an attorney in connection with this action. This appears to be an attempt to
sidestep the prohibitions set forth in C.C.P section 116.530(b) which expressly prohibits
attorneys from representing parties in small claims. Currently, no statute recognizes a right to
collect attorney’s fees incurred solely for consulting with an attorney.

There are no similar pending bills, nor any in the last three years.

Therefore, this resolution should be disapproved.

OCBA OPPOSITION TO RESOLUTION 02-08-2025

The Orange County Bar Association opposes this resolution, which permits homeowners to bring
enforcement actions for inspection rights in small claims court and permits the reasonable
attorneys’ fees for consulting an attorney.

The impact statement claiming that this will not affect any other law, statute, or rule is incorrect.
Code of Civil Procedure § 116.220 defines the jurisdiction of small claims court which currently
only allows “equitable relief in the form of rescission, restitution, reformation, and specific
performance, in lieu of, or in addition to, money damages,” or “a conditional judgment.” (Code
Civ. Proc. § 116.220(b).) In those cases, the small claims court only retains “retain jurisdiction
until full payment and performance of any judgment or order.” (/d.)

Other injunction or equitable is permitted if permitted by statute (id, § (a)(5)) but unlike a simple
judgment or order, this would require a massively complex retention of jurisdiction by a small
claims court to monitor individual association inspection demands by a homeowner. Small
claims court is not appropriate for injunctive relief of this sort.

Finally, an award of attorneys’ fees for consulting with an attorney (whether or not retained) is
contrary to the general purpose of attorneys’ fees which are for fees that were reasonably
incurred. Since an attorney is not permitted in small claims court, it is unclear whether the
attorney could be called as a witness to confirm this fee award.

ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHORS:

Ricky Shah, Fortra Law, R.Shah@Fortralaw.com; Kelsey Luu, Best Best & Krieger, LLP,
Kelsey.Luu@bbklaw.com

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 5235, to read as follows:
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§ 5235.
(a)A member may bring an action to enforce that member’s right to inspect and copy the
association records, including but not limited to declaratory, injunctive, equitable relief, and
civil penalties. If a court finds that the association unreasonably withheld access to the
association records, the court shall award the member reasonable costs and expenses,
including reasonable attorney’s fees, and may assess a civil penalty of up to five hundred
dollars ($500) for the denial of each separate written request. A prevailing association may
not recover any costs unless the action is found to be frivolous, unreasonable, or without
foundation.
If a member prevails in a civil action brought in small claims court, the member shall be
awarded court costs and reasonable attorney’s fees incurred for consulting an attorney in
connection with this civil action.

(b) A cause of action under this section, except for declaratory relief, may be brought in
small claims court if the amount of the demand does not exceed the jurisdiction of that
court._In which case the small claims court shall have jurisdiction to order injunctive,
equitable relief, and civil penalties, as specified above.

JA avala a O) a a e O)

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law):

There 1s a potential conflict between Civil Code sections 5230 and 5235 in regards to whether an
association may be awarded attorney fees and costs in the event a homeowner is not the
prevailing party in requesting association documents.

Article 5 (“Article 5) of chapter 6 of the Davis-Stirling Act (beginning with Civil Code section
5200) essentially requires an association make certain specified documents accessible to its
members for inspection and copying.

Section 5235 of Article 5 has been interpreted to provide a member standing to enforce his/her
rights under that article, including a civil penalty of $500 per denial of each written request, and
an asymmetric attorney fee provision providing reasonable attorney’s fee and reasonable costs
and expenses to a prevailing member. But that a prevailing association is not entitled to any
fees. (Retzloff' v. Moulton Parkway Residents’ Association, No. One (2017) 14 Cal App 5"
742.)

However, at the same time, the section immediately preceding, section 5230, allows an
association protections against a member’s abuse of his/her access to associations records. There
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appears to be in conflict because while section 5235 does not provide attorney fees to a
prevailing association, section 5230 does allow an association its attorney fees and costs, “in a
successful action to enforce its rights under this article.” (Section 5230, last sent..)

Furthermore, enforcement under Article 5 presently requires a prohibitively high cost because
the case must be brought in superior court.

The Solution: This resolution amends Civil Code section 5235 to make clear that the attorney
fee provisions of that section apply for homeowner enforcement of that entire article, and that an
enforcement action may be brought in small claims court.

IMPACT STATEMENT
This resolution may affect how section 5230 is interpreted as to whether a prevailing association
or just a prevailing homeowner is entitled to attorney fees and costs, as mentioned above.

CURRENT OR PRIOR RELATED LEGISLATION
(None known).

AUTHOR AND/OR PERMANENT CONTACT:
Edward M. Teyssier, 3200 Highland Avenue, Suite #300, National City, CA 91950, email:
edwardtlp@sbcglobal.net, cell: 619-274-6432.

RESPONSIBLE FLOOR DELEGATE: Edward M Teyssier
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RESOLUTION 02-09-2025

DIGEST

Wire Transfers: Bank’s Duty to Verify Identity of Its Customer.

Amends Commercial Code section 11207 to require that a beneficiary’s bank verify the identity
of its customer before processing a wire transfer.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Commercial Code section 11207 to require that a beneficiary’s bank
verify the identity of its customer before processing a wire transfer. This resolution should be
disapproved because it would defeat the purpose of fast and efficient wire transfers by placing a
burden on recipient banks to verify their customer’s identity or be liable to fraudulent transfers.

Article 4A of the Uniform Commercial Code (UCC) governs transfer of funds, including wire
transfers. This part of the UCC was adopted by California as division 11 of the Commercial
Code. In California, as in nearly all states that have adopted Article 4A, existing law places the
burden to verify the accuracy of information on the transferor or sending bank. It provides a safe
harbor for the beneficiary’s bank receiving wire transfer money. Generally, a bank cannot accept
a wire transfer order if “the name, bank account number, or other identification of the beneficiary
refers to a nonexistent or unidentifiable person or account.” (Commercial Code, § 11207, subd.
(a).) Section 11207, subdivision (b), applies wen a bank receives a wire transfer for a client or
beneficiary and the name and account number may not refer to the same person. In that
situation, the beneficiary bank may rely on the beneficiary’s account number and receive the
transfer so long as the bank does not have actual knowledge that the name and the account
number in fact refer to different people. That is, the bank has no duty to verify the identity of its
own customer. (See Grand Bayman Belize Ltd. V. Wells Fargo & Co. (C.D. Cal. 2021) 514
F.Supp.3d 1188. See also Studco Building Systems, U.S. v. I*' Advantage Federal Credit Union
(4th Cir. 2025) 133 F.4 th 264 [no evidence of actual knowledge].)

This resolution would change current law and make California unique by eliminating the article
4A-207 safe harbor provision that exists in nearly every other state. In its place, this resolution
would impose a duty on receiving banks to verify identity of their client before release of funds
to the client in any case where the name provided by the sender does not match the account
number. The Commercial Code squarely covers the question who should bear the loss when a
bank executes an unauthorized payment order. And Section 11201 et seq. sets forth the
respective rights, duties and liabilities of the parties upon the issuance and acceptance of a
payment order under division 11. (See Zengen, Inc. v. Comerica Bank (2007) 41 Cal.4th 239,
254.) While wire fraud of the type described by the proponent is a problem, no state has altered
its version of article 4A-207 to eliminate the safe harbor provision and impose a duty and
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corresponding liability on the beneficiary bank, and no court has held that a beneficiary bank
cannot rely on the safe harbor provision absent proof of actual knowledge.

Therefore, this resolution should be disapproved.

OCBA OPPOSITION TO RESOLUTION 02-09-2025

The Orange County Bar Association opposes this resolution, which provides that banks receiving
wire transfers must investigate whether the names and account numbers for incoming wires match
and must reject any transfers with mismatched information.

This resolution would first create significant compliance costs for banks which would be required
to “determine whether the name and number” matches.

Second, numerous individuals and businesses may have wire transfers rejected for highly technical
reasons or because the internal banking information is not up to date. It is unclear whether a formal
confirmation of a corporate name change by the secretary of state would then immediately require
new wire transfer information or whether the business would simply be unable to accept payment
in the interim.

Fourth, the requirement that the bank “should know” that the information relates to a different
person create uncertainty and result in significant litigation, including the need for expert
testimony to determine whether the bank ‘should have known’ the information was incorrect.

ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHORS:

Ricky Shah, Fortra Law, R.Shah@Fortralaw.com; Kelsey Luu, Best Best & Krieger, LLP,
Kelsey.Luu@bbklaw.com

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Commercial Code section 11207, to read as follows:

§ 11207

(a) Subject to subdivision (b), if, in a payment order received by the beneficiary’s
bank, the name, bank account number, or other identification of the beneficiary refers to a
nonexistent or unidentifiable person or account, no person has rights as a beneficiary of the order
and acceptance of the order cannot occur.

(b) If a payment order received by the beneficiary’s bank identifies the beneficiary
both by name and by an identifying or bank account number and the name and number identify
different persons, the following rules apply:

(1) Except as otherwise provided in subdivision (c), if the beneficiary’s bank deesnret
knew knows or should know that the name and number refer to different persons, it may not rely

Page 2 of 6


mailto:R.Shah@Fortralaw.com
mailto:Kelsey.Luu@bbklaw.com

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

on the number as the proper identification of the beneficiary of the order. The beneficiary’s bank
need-net needs to determine whether the name and number refer to the same person.

(2) If the beneficiary’s bank pays the person identified by name or knows or should
know that the name and number identify different persons, no person has rights as beneficiary
except the person paid by the beneficiary’s bank if that person was entitled to receive payment
from the originator of the funds transfer. If no person has rights as beneficiary, acceptance of the
order cannot occur.

(©) If (i) a payment order described in subdivision (b) is accepted, (ii) the originator’s
payment order described the beneficiary inconsistently by name and number, and (iii) the
beneficiary’s bank pays the person identified by number as permitted by paragraph (1) of
subdivision (b), the following rules apply:

(1) If the originator is a bank, the originator is obliged to pay its order.

(2) If the originator is not a bank and proves that the person identified by number was
not entitled to receive payment from the originator, the originator is not obliged to pay its order
unless the originator’s bank proves that the originator, before acceptance of the originator’s
order, had notice that payment of a payment order issued by the originator might be made by the
beneficiary’s bank on the basis of an identifying or bank account number even if it identifies a
person different from the named beneficiary. Proof of notice may be made by any admissible
evidence. The originator’s bank satisfies the burden of proof if it proves that the originator,
before the payment order was accepted, signed a record stating the information to which the
notice relates.

(d) In a case governed by paragraph (1) of subdivision (b), if the beneficiary’s bank
rightfully pays the person identified by number and that person was not entitled to receive
payment from the originator, the amount paid may be recovered from that person to the extent
allowed by the law governing mistake and restitution as follows:

(1) If the originator is obliged to pay its payment order as stated in subdivision (c),
the originator has the right to recover.

(2) If the originator is not a bank and is not obliged to pay its payment order, the
originator’s bank has the right to recover.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association (LACBA)
STATEMENT OF REASONS

The Problem (including Existing Law):

Consumers are falling victim to BEC (Business Email Compromise) scams. According to FBI’s
2023 Internet Crime Report, “[i]n 2023, the IC3 received 21,489 BEC complaints with adjusted
losses over 2.9 billion. BEC is a sophisticated scam targeting both businesses and individuals
performing transfers of funds. The scam is frequently carried out when a subject compromises
legitimate business email accounts through social engineering or computer intrusion techniques to
conduct unauthorized transfers of funds.”

The victim receives an email from a vendor’s compromised email account asking that payments be
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directed to a given bank account. The given account number is linked to a person unrelated to the
vendor.

“BECs typically involve a variety of social engineering techniques (for example, domain spoofing)
to obtain credentials for a corporate email account. Once inside the email account, attackers
typically search for discussions of upcoming vendor payments or other financial transactions and
trick victims into transferring funds to an attacker-controlled bank account instead of the account of
the legitimate recipient. A very common type of BEC involves an attacker posing as a company’s
vendor and emailing “updated” bank account details for electronic payment of the vendor’s
invoices. While these misdirected funds sometimes can be recovered through quick reporting to the
involved financial institutions and law enforcement, recovery efforts often are difficult. Attackers
promptly disperse the funds by transferring them to multiple foreign bank accounts or converting
them to cryptocurrency and transferring them to multiple wallets. ... !

!https://www.dwt.com/blogs/privacy--security-law-blog/2023/02/business-email-compromise-bec-studco-1st-
advantage

Criminals behind the scam know that banks rely primarily on bank account numbers and are not
required to determine whether the name and number on the account refer to the same person. The
unintended beneficiary’s bank is absolved of liability under Commercial Code Section 11207(b)(1)
and a series of decisions such as TME Enterprises Inc. v. Norwest Corp. (2004) 124 Cal. App. 4th
1021. “If the beneficiary's bank has both the account number and the name of the beneficiary
supplied by the originator of the funds transfer, it is possible for the beneficiary's bank to determine
whether the name and number refer to the same person, but if a duty to make that determination is
imposed on the beneficiary's bank the benefits of automated payment are lost. ...” Id at 1032.

“A recent Virginia federal court decision in Studco v. 1st Advantage [decided in 2023 and currently
on appeal to the Fourth Circuit Court of Appeals]’ provides a different answer: ... The court held
that the financial institution was liable under the Uniform Commercial Code (UCC) Article 4A,
which governs fund transfers, because it failed to act on certain alerts it received about the recipient
bank account from its own anti-money laundering (AML) software. ... The court’s effective
creation of a “should have known” standard into the relevant provision of UCC Article 4A is in
sharp contrast to many other court decisions that have required proof of actual knowledge by the
recipient institution of the discrepancy between named payee and actual accountholder at the time
the payment was credited to the designated account.” ...The Studco court made [it] clear that
financial institutions “cannot ignore their own systems to prevent fraud in order to claim that they
did not have actual knowledge of said fraud.”

“The Consumer Financial Protection Bureau has been considering ways to have financial
institutions assume more liability for when their customers are tricked into transferring funds to

a fraudster’s account. Legislators may consider a similar approach to try to address BEC losses.”
4

However, “The Consumer Financial Protection Bureau is ... on the chopping block in Trump’s
downsizing effort.”
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According to an article dated February 10, 2025,% “[s]taff and contractors at the Consumer
Financial Protection Bureau have been told they cannot "perform any work tasks," according to an
internal email obtained by NPR on Monday. The new directive from CFPB's acting director
Russell Vought on Monday comes after the agency closed the bureau's Washington headquarters
for the week and told staff to work remotely. No reason was given for the building's closure.
"Employees should not come into the office. Please do not perform any work tasks," Vought said
in an email to CFPB staff on Monday. Representatives of Elon Musk's Department of Government
Efficiency team were seen at the headquarters on Friday, according to the union representing

2 The appeal in Studco Building Systems US, LLC v. 1st Advantage Federal Credit Union is still pending, with oral
arguments having been heard in the Fourth Circuit Court of Appeals on 12/12/2024. Case No. 2:20-cv-417,

Court of Appeals Docket #: 23-1766.

3 https://www.dwt.com/blogs/privacy--security-law-blog/2023/02/business-email-compromise-bec-studco-1st-
advantage

4 https://www.dwt.com/blogs/privacy--security-law-blog/2023/02/business-email-compromise-bec-studco- 1 st-
advantage

5 https://cbsaustin.com/news/nation-world/federal-agencies-that-are-on-the-chopping-block-or-being-overhauled-in-
2025-doge-usaid-education-department-irs-doj-fbi-government-spending-cuts

6 https://www.npr.org/2025/02/08/nx-s1-5290914/russell-vought-cfpb-doge-access-musk

CFPB staff, and have been granted access to key systems, stirring concerns about the fate of the

vast amount of sensitive information maintained by the bureau.”

With CFPB (Consumer Financial Protection Bureau), a consumer watchdog, losing its potential
funding or existence by DOGE (Department of Government Efficiency), our legislature must take
a more active role in protecting consumers from BEC crimes by requiring banks to determine
whether the name and account numbers for incoming wires match. Banks have sophisticated
security and anti-money laundering (AML) software and should have no difficulty in identifying
mismatched information.

The Solution: Section 11207 was added in 1990. It is time to amend the statute to grapple with
the new realities of cybercrime. To protect consumers, banks receiving wire transfers should
be required to determine whether the name and account numbers for incoming wires match
and reject transfers with mismatched information. The proposed amendment to Section 11207
will shift the burden to the banks to detect BECs and stop the flow of funds into cyber-criminals’
accounts.

IMPACT STATEMENT
The impact of this resolution is uncertain. However, it will have a positive impact on protecting
consumers from pernicious BEC scams.

CURRENT OR PRIOR RELATED LEGISLATION
In 2023, the Legislature amended Section 11207(c)(2) to replace the word “writing” with the
word “record.”
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AUTHOR AND/OR PERMANENT CONTACT:

Naris Khalatian, 3250 Wilshire Blvd., Suite 2000, Los Angeles, CA 90010, 213-447-7773
nkhalatian@gmail.com

RESPONSIBLE FLOOR DELEGATE:

Naris Khalatian, 3250 Wilshire Blvd., Suite 2000, Los Angeles, CA 90010, 213-447-7773,
nkhalatian@gmail.com
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RESOLUTION 02-10-2025

DIGEST
Civil Code: Access to Healthcare
Adds Civil Code section 3428.1 to define “Healthcare access”.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution adds Civil Code section 3428.1 to define “Healthcare Access”. This resolution
should be disapproved because “healthcare access” is not used in the civil code or related
statutes.

In California, there are multiple statutes and codes that make reference to healthcare, access to
medical care, medication, or treatment. However, there is no explicit reference to “healthcare
access.” California Code of Regulations section 51170.5 defines primary care. Health and Safety
code section 123100 discusses access to health care records. Health and Safety Code section
123105 defines health care provider. Other sections of various other codes make reference to or
define specific aspects of health care, but nothing explicitly defines “healthcare access”. Division
4, Part 1 Title 7 of the Civil Code deals with Duty of Health Care Service Plans and Managed
Care Entities and comprises of Civil Code section 3428. This code lays out the duty of a health
care service plan or managed care entity, liability, and other commonly used terms and concepts.

The proposed resolution would add an explicit definition of “healthcare access” to the Civil
Code.

This resolution should be disapproved as the term “healthcare access” is not used in any current
statute. The addition of this definition does not clarify or address any outstanding problem.
While it is true that healthcare access is used in debate or political discourse, it is not a term of
art, legal term, or otherwise used term within the Civil Code, Health and Safety Code, Code of
Regulations, or any other controlling language.

There are no similar pending bills, nor any in the last three years.

Therefore, this resolution should be disapproved.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code section 3428.1 to read as follows:
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§ 3428.1

Healthcare access means the ability to receive prescribed, medically necessary care, on
time, every time. by the appropriate provider, with the provider being adequately and reasonably
reimbursed to ensure further availability to the next person in need.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem: While the term “healthcare access” is frequently used in both law and policy, there
is no precise definition and thus little insight into possible effectiveness of any policy. It would
be incredibly useful to have a comprehensive definition of healthcare access

The Solution: We are recommending that a definition of healthcare access be stipulated. Our

recommended definition of healthcare access encompasses patients’ rights to receive adequate
and medically necessary care, and providers’ rights to distribute such care in a timely manner

under managed care entities, with proper reimbursement.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule as far as we can determine.

CURRENT OR PRIOR RELATED LEGISLATION
This resolution pertains to California Civil Code Section 3428.

AUTHOR AND/OR PERMANENT CONTACT:
Robert Bitonte, M.D., J.D., Los Angeles, rbitonte(@aol.com
Grace Haddad, MPH, J.D. Candidate gah68(@case.edu

RESPONSIBLE FLOOR DELEGATE:
Robert Bitonte, M.D., J.D., Los Angeles, rbitonte(@aol.com
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RESOLUTION 02-11-2025

DIGEST

Homeowners Associations: Notice to Rule Change

Amends Corporations Code Section 7511 to clarify and expand notice requirements for regular
and special meetings of common interest developments.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

Amends Corporations Code Section 7511 to clarify and expand notice requirements for regular
and special meetings of common interest developments. This resolution should be disapproved
because it is unclear that the proposed language changes the intent of the legislature that a
common interest development is by definition not a corporation, further no reason is presented as
to why additional time is required to provide notice of a regular or special meeting.

This resolution identifies that a common interest development is not a corporation, but rather, the
association is the corporation that manages the common interest development. Current law
requires the notice of a regular hearing is provided at least ten (10) days before the meeting but
no more than ninety (90). Corporate Code section 7511(a). Upon request for a special meeting
for a common interest development, notice must be provided of the hearing at least thirty-five
(35) days and no more than one hundred and fifty (150) days before the special meeting.
Corporate Code section 7511(c).

The proposed resolution would extend the notice requirement for a regular meeting from ten (10)
and ninety (90) days to thirty-five (35) and one hundred fifty (150) for common interest
developments. Furthermore, it clarifies that corporation controlled by an association that
manages a common interest development is entitled to thirty five (35) to one hundred and fifty
(150) days of notice for a requested special meeting.

Removing the definition of common interest development and adding language that refers to
common interest development as being controlled by the Davis-Stirling Act does not bring
further clarity to the subsection(c) and instead, it causes the reader to guess what it is meant by
common interest development as it would no longer reference the exact definition, but the entire
Act. The Ralph M. Brown Act, found in the California Government Code § 54950 et seq.,
governs local legislative meetings and sets out the difference between “regular” and “special (or
requested)” meetings. One of the main differences between a regular and a requested meeting is
that a requested meeting must set out an urgent matter to be discussed and as such, cannot wait
until a regular meeting. There does not appear to be any reason provided as to why a common
interest development should be entitled to additional notice time for a regular meeting. The
proposed resolution does not appear to address the alleged problem.

Page 1 of §



01N DN W=

N T T e S e S e S S
CONON N P~ WN = O\

Therefore, this resolution should be disapproved.

OCBA OPPOSITION TO RESOLUTION 02-11-2025

The Orange County Bar Association opposes this resolution, which revises Corporations Code §
7511.

First, the Corporations Code is not a part of the Civil Code and this resolution is improperly
placed.

Second, the subsection (¢) change to define a corporation that is an association “controlled by”
Civil Code Sections 4000-6150, rather than using definition in Civil Code § 4100, is more
ambiguous. As this section indicates, association corporations are controlled by more than those
sections and this section would need to be repeatedly revised should there be a change to the
scope of Davis-Stirling. Instead, it is preferable to continue to use the definition.

ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHORS:
Ricky Shah, Fortra Law, R.Shah@Fortralaw.com; Kelsey Luu, Best Best & Krieger, LLP,
Kelsey.Luu@bbklaw.com

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Corporations Code Section 7511, to read as follows:

§ 7511

(a) Whenever members are required or permitted to take any action at a meeting, a written notice
of the meeting shall be given not less than 10 nor more than 90 days before the date of the
meeting to each member who, on the record date for notice of the meeting, is entitled to vote
thereat; provided, however, that if notice is given by mail, and the notice is not mailed by first-
class, registered, or certified mail, that notice shall be given not less than 20 days before the
meeting. Subject to subdivision (f), and subdivision (b) of Section 7512, the notice shall state the
place, date and time of the meeting, the means of electronic transmission by and to the
corporation (Sections 20 and 21), electronic video screen communication, conference telephone,
or other means of remote communication, if any, by which members may participate in that
meeting, and (1) in the case of a special meeting, the general nature of the business to be
transacted, and no other business may be transacted, or (2) in the case of the regular meeting,
those matters which the board, at the time the notice is given, intends to present for action by the
members, but, except as provided in subdivision (b) of Section 7512, any proper matter may be
presented at the meeting for the action. If the corporation is an association that manages a
common interest development, as controlled by Sections 4000 - 6150 of the Civil Code, the
corporation shall cause notice to be given to the members entitled to vote that a meeting will be
held at a time fixed by the board not less than 35 nor more than 150 days after receipt of the
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request. The notice of any meeting at which directors are to be elected shall include the names of
all those who are nominees at the time the notice is given to members.

(b) (1) Notice of a members’ meeting or any report shall be given personally, by electronic
transmission by a corporation, or by mail or other means of written communication, addressed to
a member at the address of the member appearing on the books of the corporation or given by the
member to the corporation for purpose of notice, or if no such address appears or is given, at the
place where the principal office of the corporation is located or by publication at least once in a
newspaper of general circulation in the county in which the principal office is located.
Notwithstanding the foregoing, the notice of a members’ meeting or any report may be sent by
electronic communication or other means of remote communication if the board determines it is
necessary or appropriate because of an emergency, as defined in paragraph (5) of subdivision
(m) of Section 7140. An affidavit of giving of any notice or report as permitted because of an
emergency or otherwise in accordance with the provisions of this part, executed by the secretary,
assistant secretary, or any transfer agent, shall be prima facie evidence of the giving of the notice
or report.

(2) If any notice or report addressed to the member at the address of the member appearing on
the books of the corporation is returned to the corporation by the United States Postal Service
marked to indicate that the United States Postal Service is unable to deliver the notice or report
to the member at the address, all future notices or reports shall be deemed to have been duly
given without further mailing if the same shall be available for the member upon written
demand of the member at the principal office of the corporation for a period of one year from
the date of the giving of the notice or report to all other members.

(3) (A) Notice given by electronic transmission by the corporation under this subdivision shall
be valid only if it complies with Section 20. Notwithstanding the foregoing, notice shall not be
given by electronic transmission by the corporation under this subdivision after either of the
following:

(1) The corporation is unable to deliver two consecutive notices to the member by that
means.

(i1) The inability to so deliver the notices to the member becomes known to the
secretary, any assistant secretary, the transfer agent, or other person responsible for the
giving of the notice.

(B) This paragraph shall not apply if notices are provided by electronic communication or
other means of remote communication as permitted because of an emergency.

(c) Upon request in writing to the corporation addressed to the attention of the chairperson of the
board, president, vice president, or secretary by any person (other than the board) entitled to call
a special meeting of members, the officer forthwith shall cause notice to be given to the members
entitled to vote that a meeting will be held at a time fixed by the board not less than 35 nor more
than 90 days after the receipt of the request. If the corporation is an association that manages a
common interest development, as defined-ncontrolled by Sections 4+804000-6150 of the Civil
Code, the corporation shall cause notice to be given to the members entitled to vote that a
meeting will be held at a time fixed by the board not less than 35 nor more than 150 days after
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receipt of the request. If the notice is not given within 20 days after receipt of the request, the
persons entitled to call the meeting may give the notice or the superior court of the proper county
shall summarily order the giving of the notice, after notice to the corporation giving it an
opportunity to be heard. The court may issue such orders as may be appropriate, including,
without limitation, orders designating the time and place of the meeting, the record date for
determination of members entitled to vote, and the form of notice.

(d) When a members’ meeting is adjourned to another time or place, unless the bylaws otherwise
require and except as provided in this subdivision, notice need not be given of the adjourned
meeting if the time and place thereof (or the means of electronic transmission by and to the
corporation or electronic video screen communication, conference telephone, or other means of
remote communication, if any, by which members may participate) are announced at the meeting
at which the adjournment is taken. No meeting may be adjourned for more than 45 days. At the
adjourned meeting the corporation may transact any business which might have been transacted
at the original meeting. If after the adjournment a new record date is fixed for notice or voting, a
notice of the adjourned meeting shall be given to each member who, on the record date for notice
of the meeting, is entitled to vote at the meeting.

(e) The transactions of any meeting of members however called and noticed, and wherever held,
are as valid as though had at a meeting duly held after regular call and notice, if a quorum is
present either in person or by proxy, and if, either before or after the meeting, each of the persons
entitled to vote, not present in person (or, if proxies are allowed, by proxy), provides a waiver of
notice or consent to the holding of the meeting or an approval of the minutes thereof in writing.
All such waivers, consents, and approvals shall be filed with the corporate records or made a part
of the minutes of the meeting. Attendance of a person at a meeting shall constitute a waiver of
notice of and presence at the meeting, except when the person objects, at the beginning of the
meeting, to the transaction of any business because the meeting is not lawfully called or
convened and except that attendance at a meeting is not a waiver of any right to object to the
consideration of matters required by this part to be included in the notice but not so included, if
the objection is expressly made at the meeting. Neither the business to be transacted at nor the
purpose of any regular or special meeting of members need be specified in any written waiver of
notice, consent to the holding of the meeting or approval of the minutes thereof, unless otherwise
provided in the articles or bylaws, except as provided in subdivision (f).

(f) Any approval of the members required under Section 7222, 7224, 7233, 7812, 8610, or 8719,
other than unanimous approval by those entitled to vote, shall be valid only if the general nature
of the proposal so approved was stated in the notice of meeting or in any written waiver of
notice.

(g) A court may find that notice not given in conformity with this section is still valid, if it was
given in a fair and reasonable manner.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: San Mateo County Bar Association
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STATEMENT OF REASONS

The Problem (including Existing Law): Within Corporations Code Section 7511(c), there are
provisions that apply to nonprofit mutual benefit corporations — that include some errors when it
comes to the subset of homeowners associations (HOAs). For example, subpart (¢) implies that
common interest “developments,” which are pieces of real property, can be “corporations.”
However, only common interest development “associations” can be “corporations” (if they are
“incorporated”). In addition, it is not appropriate for Corporations Code Section 7511(c) to
merely refer to the Davis-Stirling Act definition for the term “common interest development”
that is in Civil Code Section 4100 when the entire Davis-Stirling Act should be referred to.
Further, the unique election timeline that applies to nonprofit mutual benefit corporations that are
common interest development associations that is currently set out in subpart (c), for “requested”
meetings should also be set out in subpart (a), for “regular” meetings.

The Solution: This Resolution would clarify that Corporations Code Section 7511(c) refers to
the “association” instead of the real property “development.” In addition, the Resolution would
apply the unique election timeline for nonprofit mutual benefit corporations that are HOAs to
regular meetings (in subpart (a)), as well as to requested meetings (in subpart (c)). Further, the
Resolution would properly refer to the “Davis-Stirling Act” within Civil Code Sections 4000 —
6150 (instead of referring to the definition for “common interest development”).

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Corporations Code Section 7511 was amended by Stats. 2022, Ch. 617, Sec. 62 (SB 1202,

Limon, “Business entities: Secretary of State: document filings”) Effective January 1, 2023.

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-12-2025

DIGEST

Condominiums: Independence of Outside Inspectors of Elections

Amends Civil Code section 5110 to provide that when election inspectors are hired, they shall
not be indemnified, and shall be available for communication with members.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 5110 to provide that when election inspectors are
hired, they shall not be indemnified, and shall be available for communication with members.
This resolution should be disapproved because of the inflexible rigidity of the proposed
standards may frustrate the ability of homeowner associations, especially smaller ones, from
being able to hire inspector(s) of elections who may otherwise insist upon a standard
indemnification agreement, and will likely be unwilling to be subject to individual questioning
by any or all of the association membership amid the proposed mandate they be required to have
direct communication with the members—especially if an HOA with a history that has been
captious, or worse.

An association is required to select 1-3 independent third parties to serve the inspector of
elections for homeowner association elections. The IOE impartially determines who of the
membership is entitled to vote and each’s voting power, decides challenges and questions
concerning the right to vote and the validity of any proxies, ensures compliance with the voting
processes and protocol when voting is by electronic secret ballot, decides when the polls close,
receives the ballots and counts and tabulates the vote, and performs any acts that may be proper
for a fair election in accordance with the Corporation Code and the rules of the association. The
report of the IOE concerning the election is prima facie evidence of the facts stated in the report.

This resolution would 1) declare that if the IOE is hired by the association, the association shall
not indemnify it from liability risk; 2) the IOE determines all challenges and questions
concerning not only the right to vote, but the voting process; and 3) the IOE be available to
communicate directly with members. It is offered that this will ensure property managers and the
board of directors will not be able to intervene in HOA elections. It will force the IOE to obtain
its own liability insurance coverage even if this means the IOE will likely pass on the cost by
charging the HOA a higher service fee. The author of the resolution points out, however, that
when an HOA member volunteers to serve as IOE, the member volunteer should be covered
under the HOA’s Director and Officer liability insurance policy—presumably making this
alternative less costly than hiring an outside third party IOE, especially one charging the HOA
more to offset the cost of the IOE being required to purchase its own liability insurance policy.
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The existing statute provides for hiring an independent, impartial and ostensibly fair third party
IOE to oversee the election process. As such, it is unclear how there is a problem under the
current system, or how anyone, be it the board of directors, the property manager, or a member,
can or are “intervening” in the HOA elections. To require the IOE to “communicate directly with
the members” not only seems incongruent with the precept of independence and impartiality, but
it can potentially create mischief and concocted challenges to the integrity of the process and
finality of the vote based on a single member’s personal perception and report of the
communication. What is more, forcing the independent IOE to directly communicate ad hoc with
one or more of the members of the HOA is a potentially onerous task, as well as an invitation for
unwarranted abuse, harassment and intimidation. If the HOA membership is large, or non-
harmonious, it’s likely most IOE would not have the time or stomach to deal with ex parte
“communications” with members personally dissatisfied with the results of the election.

The decision to indemnify or not the IOE should be individual for each HOA, rather than an
intransigent statutory bar on indemnity. Some IOE candidates may be reluctant to serve without
an indemnity agreement, particularly in those HOAs which are plagued by contentious if not
litigious factions. It is no secret that because of this, many HOA have difficulty in hiring and
keeping property managers at reasonable rates. It is certainly foreseeable this would carry over
this additional function of HOAs. Plainly if the IOE is forced to purchase his or her own liability
coverage, the cost would be passed on to the HOA by way of a higher fee. While a large HOA
may be able to absorb that, smaller HOAs endeavor to be frugal in order to keep dues and
assessments controlled, which is what most members wish.

The resolution creates a potentially more costly if not burdensome situation in the provision of a
disinterested IOE for HOA elections. The author intimates that the distasteful costs and burden
created by the resolution the author would propose would not be an issue if the association
instead uses a volunteer member to serve as the [OE. Whether an agenda or motivation beind the
resolution in the first place, employing members to function as the IOE—where the idea of the
IOE is to foster a sense of fairness and objectivity in the election process—is to put the IOE in
the hands of one or more voting member of the association, which scarcely promotes the
perception of independence and impartiality for which existing law endeavors to ensure.

There does not appear to be a real problem with the present system, and the proposal offered by
the resolution seems to create more problems than improve the way elections are monitored and
run.

Fortunately, most elections, especially overseen by an independent IOE, go smoothly,
untarnished by intrigue. There will always be those unhappy with or unaccepting of the election
results, but that does not warrant the measures proposed. The resolution would not solve any
concern. It would only add cost, invite self-help tumult, and potentially interject doubt into a
process that, by all reckoning currently, works well.

Therefore, this resolution should be disapproved.
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TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 5110, to read as follows:

§ 5110
(a) The association shall select an independent third party or parties as an inspector of elections.
The number of inspectors of elections shall be one or three.
(b) For the purposes of this section, an independent third party includes, but is not limited to, a
volunteer poll worker with the county registrar of voters, a licensee of the California Board of
Accountancy, or a notary public. An independent third party may be a member, but may not be a
director or a candidate for director or be related to a director or to a candidate for director. An
independent third party may not be a person, business entity, or subdivision of a business entity
who is currently employed or under contract to the association for any compensable services
other than serving as an inspector of elections.
(c) If the inspectors of elections are hired by the association, the association shall not indemnify
the inspectors of elections from liability risks.
(d) The inspector or inspectors of elections shall do all of the following:
(1) Determine the number of memberships entitled to vote and the voting power of each.
(2) Determine the authenticity, validity, and effect of proxies, if any.
(3) Receive ballots.
(4) Ensure compliance with all of the following, if the inspector or inspectors of elections
conducts an election by electronic secret ballot pursuant to Section 5105:
(A) Each member voting by electronic secret ballot shall be provided with all of the
following:
(1) A method to authenticate the member’s identity to the internet-based voting system.
(i1) A method to transmit an electronic secret ballot to the internet-based voting system
that ensures the secrecy and integrity of each ballot.
(ii1) A method to confirm, at least 30 days before the voting deadline, that the
member’s electronic device can successfully communicate with the internet-based
voting system.
(B) Any internet-based voting system that is utilized shall have the ability to accomplish
all of the following:
(1) Authenticate the member’s identity.
(i1) Authenticate the validity of each electronic secret ballot to ensure that the
electronic secret ballot is not altered in transit.
(ii1) Transmit a receipt from the internet-based voting system to each member who
casts an electronic secret ballot.
(iv) Permanently separate any authenticating or identifying information from the
electronic secret ballot, rendering it impossible to connect an election ballot to a
specific member.
(v) Store and keep electronic secret ballots accessible to elections officials or their
authorized representatives for recount, inspection, and review purposes.
(5) HearBe available to communicate directly with the members and determine all challenges
and questions in any way arising out of or in connection with the right to vote and the voting

process.
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(6) Count and tabulate all votes.

(7) Determine when the polls shall close, consistent with the governing documents.

(8) Determine the tabulated results of the election.

(9) Perform any acts as may be proper to conduct the election with fairness to all members in

accordance with this article, the Corporations Code, and all applicable rules of the association

regarding the conduct of the election that are not in conflict with this article.
(d) An inspector or inspectors of elections shall perform all duties impartially, in good faith, to
the best of the inspector or inspectors of elections’ ability, as expeditiously as is practical, and in
a manner that protects the interest of all members of the association. If there are three inspectors
of elections, the decision or act of a majority shall be effective in all respects as the decision or
act of all. Any report made by the inspector or inspectors of elections is prima facie evidence of
the facts stated in the report.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Civil Code Section 5110 requires homeowner
association (HOA) Inspectors of Elections to be “independent third parties” so that the elections
will be carried out in a fair and equitable manner. As a result, HOA property managers are
prohibited from serving as “Inspectors of Election” (IOEs) for the HOAs that they manage.
However, some HOAs designate the property manager as the “point of contact” for the election,
and the property manager automatically becomes a “gatekeeper.” When the property manager is
the gatekeeper, he or she can consult with the board to then provide false or misleading
information to any members who have complained about the board of directors or the property
manager. In addition, the property manager can interfere by simply not forwarding member
questions or concerns to the IOEs. Further, if a property manager fails to forward a member’s
request to receive a replacement ballot to the IOEs, there are basically no consequences for this
behavior. See the member election enforcement provisions within Civil Code Section 5145.
Furthermore, if an association agrees to “indemnify” the paid IOEs against liability issues — with
the HOA’s bank account or an insurance policy - that creates a conflict of interest because it
reduces the IOEs’ independence.

The Solution: This Resolution will require the independent IOEs to communicate directly with
the members — and will ensure that the property managers and the board of directors cannot
intervene in HOA elections. The Resolution will also prohibit associations from providing
indemnification for IOEs who are paid for their services. IOEs who are hired can and should
obtain their own liability insurance coverage and then pass on a portion of that cost in their
service fees. In addition, when an HOA’s members volunteer to serve as IOEs, they are typically
covered by the HOA’s Directors & Officers (D&O) insurance policy — just like the board
committee members are.
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IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 5110 was amended by Stats. 2024, Ch. 383, Sec. 2. (AB 2159) Effective
January 1, 2025.).

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-13-2025

DIGEST

Homeowners Associations: Restricting enforcement actions and attorney fee rights.

Amends Civil Code section 5975 to limit CC&R enforcement actions to associations and
members only and to limit fees and costs to the prevailing party when a member sues and loses.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 5975 to limit CC&R enforcement actions to
associations and members only and to limit fees and costs to the prevailing party when a member
sues and loses. This resolution should be disapproved because existing law already provides
sufficient guidance for the determination of prevailing parties through the provisions of Code of
Civil Procedure section 1032.

Currently, Civil Code section 5975, subdivision (a) refers to enforcement of covenants and
conditions as equitable servitude enforceable by the owner of a separate interest, the association,
or both, and subdivision (b) thereof provides that in an action for such enforcement the
prevailing party is entitled to reasonable attorney fees and costs. Civil Code section 1032,
subdivision (4) defines a prevailing party in a civil action:

(4) “Prevailing party” includes the party with a net monetary recovery, a
defendant in whose favor a dismissal is entered, a defendant where neither
plaintiff nor defendant obtains any relief, and a defendant as against those
plaintiffs who do not recover any relief against that defendant. If any party
recovers other than monetary relief and in situations other than as specified, the
“prevailing party” shall be as determined by the court, and under those
circumstances, the court, in its discretion, may allow costs or not and, if allowed,
may apportion costs between the parties on the same or adverse sides pursuant to
rules adopted under Section 1034.

This resolution does two things. First, it substitutes “member of an association” for “owner of a
separate interest” subdivision (a), which is consistent with Civil Code section 4160, which
provides that ““Member’ means an owner of a separate interest.” More significantly, it restricts
the existing prevailing party fees and costs language of subdivision (c) to actions brought by the
association, and adds a new subdivision (d) to provide that in an action brought by a member,
only the prevailing member is entitled to fees, costs, and potential penalties, but the prevailing
association can recover no costs unless the action is found to be frivolous, unreasonable, or
without foundation. Subdivision (b) which authorizes actions between holders of separate
interests and associations on governing documents other than the declaration is unchanged.
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This resolution should be disapproved because no reason is posited for its approval, other than
the theory that associations have significant “Directors and Officers” insurance policies, and the
reference to the idea that this resolution would apply the “whistleblower” attorney and cost
provisions from Davis-Stirling Articles for “Board Member” and “Officer Election” to situations
where association members feel compelled to file civil suits against their associations to enforce
the covenants and restrictions. As presented, the resolution fails to distinguish between “whistle
blower” provisions related to board composition and officer elections, and any conceivable
dispute between a member and that member’s association, for example, a dispute over the
condition of a common area facility. Code of Civil Procedure section 1032, related sections such
as Civil Code section 1717, and interpreting case law already provide a balanced approach for
the exercise of discretion by the court in the award of costs, including attorney fees where
applicable, to litigants in these cases. See, e.g. Champir, LLC v. Fairbanks Ranch Association
(2021) 66 Cal.App.5th 583, where the Fourth District Court of Appeal, Division One described
current law, at 590:

The Davis-Stirling Common Interest Development Act (Davis-Stirling Act or the
Act) governs an action to enforce the recorded CC&Rs of a common interest
development. (§§ 4000-6150 [formerly sections 1350-1376].) Section 5975
provides that CC&Rs may be enforced as equitable servitudes, unless
unreasonable, and “[i]n an action to enforce the governing documents [of a
common interest development], the prevailing party shall be awarded reasonable
attorney][ ] fees and costs.” (§ 5975, subds. (a), (¢).) The prevailing party is
entitled to attorney fees “ ‘as a matter of right’ > and the trial court is “ ‘obligated
to award attorney fees[ ] whenever the statutory conditions have been satisfied.” ”
(Salehi v. Surfside III Condominium Owners Assn. (2011) 200 Cal.App.4th 1146,
1152 (Salehi) [construing former section 1354], quoting Hsu v. Abarra (1995) 9
Cal.4th 863, 872 (Hsu).)

%9

The Act does not define “prevailing party.” However, it is well established that
“[t]he analysis of who is a prevailing party under the fee-shifting provisions of the
Act focuses on who prevailed ‘on a practical level’ by achieving its main
litigation objectives[.]” (Rancho Mirage Country Club Homeowners Assn. v.
Hazelbaker (2016) 2 Cal.App.5th 252, 260 (Rancho Mirage), citing Heather
Farms Homeowners Assn. v. Robinson (1994) 21 Cal.App.4th 1568, 1574
(Heather Farms); Villa De Las Palmas Homeowners Assn. v. Terifaj (2004) 33
Cal.4th 73, 94 (Villa De Las Palmas) [affirming trial court’s determination that an
association was the prevailing party because “[o]n a ‘practical level’ [citation], [it]
‘achieved its main litigation objective’ ”’]; Almanor Lakeside Villas Owners Assn.
v. Carson (2016) 246 Cal.App.4th 761, 773 (Almanor) [“[T]he test for prevailing
party is a pragmatic one, namely whether a party prevailed on a practical level by
achieving its main litigation objectives.”].)

The court in Champir, LLC v. Fairbanks Ranch Association, supra, where the dispute involved

the installation of traffic signals at entrance gates, noted in dicta, at 598, that where the plaintiffs
dismissed their action as a result of the association’s determination to change the configuration
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of the signals, Civil Code section 1717(b)(2) would have prevented the association from
recovering attorney fees as contractual matter pursuant to the CC&Rs.

As written, the resolution would prevent an association from being found the prevailing party
any time a member sues, regardless of the theory, unless the action is found to be entirely
frivolous.

There are no similar or pending bills, nor any in the last three years.

Therefore, this resolution should be disapproved.

OCBA OPPOSITION TO RESOLUTION 02-13-2025

The Orange County Bar Association opposes this resolution, which would change the
enforcement of governing documents.

The impact statement claiming that this will not affect any other law, statute, or rule is incorrect.

The governing documents, CC&Rs and other documents are also considered contractual claims
where either prevailing party would be entitled to reasonable attorneys’ fees. (Civil Code §
1717(a).) Numerous other Davis-Stirling sections provide for the (or any) prevailing party to be
awarded reasonable attorneys’ fees. (See, e.g., Civil Code § 450 [enforcement of escrow
disclosures]; Civil Code § 714(g) [solar energy restrictions]; Civil Code § 4225(d) [disputes over
the deletion of an unlawful restrictive covenant]; Civil Code § 4705(c) [display of the flag of the
United States]; Civil Code § 4725(d) [television antennas and satellite dishes]; Civil Code §
5380(e) [deposits of association funds]; Civil Code § 5975(c) [enforcement of an association’s
governing documents].) Finally, it is unclear whether this statute would prevent an association
from recovering attorneys’ fees that it would be entitled to under other statutes, such as a
successful anti-SLAPP motion. (See Code of Civ. Proc. § 425.16(c)(1).)

This resolution’s proposal to only permit an award of attorneys’ fees by the association if the
association files suit is inconsistent with these sections.

Notably, this depends on the action itself so if there is a lawsuit filed by a member, the
association would be better served not filing a cross-complaint in the same action but by filing a
separate action against the member and then moving to consolidate the actions. This procedural
gamesmanship will only serve to add an unnecessary waste of judicial resources.

Further, section (c) and (d) only cover the possibility of an action brought against the association
by a member or against a member against the association but there are often actions brought by a
member against another member which later involves cross-complaints or the addition of the
association.

As the statement of reasons indicates, associations are required to have and to disclose their
director and officer’s insurance policies. (See Civil Code § 5300(b)(9); 5806.) The inability of
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the association to recover attorneys’ fees in any of these cases would result in an increase in cost
of insurance for each association.

Finally, there can be owners of a separate interest who are not members of the association. For
example, following a foreclosure or following the closure of escrow, there is a gap where the
owner has not (or never will) become a member of the association. The CC&Rs are principled
on the basis of ownership of the property, not membership in the association. Also, if the
corporation that is the association has not yet been created, has been suspended, or dissolved,
then the owners would not be entitled to use this section.

ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHORS:

Ricky Shah, Fortra Law, R.Shah@Fortralaw.com; Kelsey Luu, Best Best & Krieger, LLP,
Kelsey.Luu@bbklaw.com.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 5975, to read as follows:

§ 5975

(a) The covenants and restrictions in the declaration shall be enforceable equitable servitudes,
unless unreasonable, and shall inure to the benefit of and bind all owners of separate interests in
the development. Unless the declaration states otherwise, these servitudes may be enforced by
any ewner-ofa-separate-tnterestmember of an association or by the association, or by both.

(b) A governing document other than the declaration may be enforced by the association against
an owner of a separate interest or by an owner of a separate interest against the association.

(c) In an action brought by the association to enforce the governing documents, the prevailing
party shall be awarded reasonable attorney’s fees and costs.

(d) In an action brought by a member of an association against the association to enforce the
governing documents, a member of an association who prevails in a civil action to enforce the
owner’s rights pursuant to this article shall be entitled to reasonable attorney’s fees and court
costs, and the court may impose a civil penalty of up to five hundred dollars ($500) for each
violation, except that each identical violation shall be subject to only one penalty if the violation
affects each member equally. A prevailing association shall not recover any costs, unless the
court finds the action to be frivolous, unreasonable, or without foundation.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem (including Existing Law): For homeowners associations (HOAs), two Articles

within the Davis-Stirling Act Articles have “whistleblower provisions” to encourage members to
bring civil suits to protect their rights by providing asymmetric attorney fee and cost provisions,
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as well as civil penalties. For example, the two Articles are for “Board Meeting” and “Member
Election.” However, when a member (who is an “owner of a separate interest”’) wants to file a
civil suit to enforce the association’s governing documents against the HOA when the board of
directors has failed to do its job, there are no such member-favorable asymmetrical provisions.
For example, if an association fails to hold elections to fill director positions — because the term
period limits are typically set out in the bylaws, which are a type of “governing document” - and
a member files a civil suit and loses, the member must pay the association’s attorney fees and
costs. In addition, because most HOAs carry “Director and Officer” insurance policies, they
have access to vast amounts of funds to spend on litigation attorneys — to go after the members
who dare to file civil suits. For example, the Resolution author’s HOA has a $1-million-dollar
“Directors and Officers” insurance policy. In addition, although Civil Code Section 5100(a)(2)
requires HOAs to carry out an election whenever a director’s term expires, an HOA board’s
excuse can be that the director or directors are “holding over” until the next election. In
summary, when an HOA member wants to compel his or her HOA board to carry out a required
election, the member faces an extreme litigation risk — that the board has insurance for.

The Solution: This Resolution would level the playing field for HOA members — because HOA
boards are typically covered by D&O insurance — even when they fail to enforce the governing
documents. Please note that Civil Code Sections 5930 & 5935 also require association members
to invite the association to ADR for 30 days — before the member may file a lawsuit. This
Resolution copies the member “whistleblower” attorney fee and cost provisions from the Davis-
Stirling Act Articles for “Board Meeting” and “Member Election,” and would apply them to the
Section 5975 situations when association members feel compelled to file civil suits against their
associations to enforce the governing documents. See Civil Code sections 4955(b) and 5145(b).
In addition, this Resolution copies the one-year statute of limitations from the two Articles about
“Board Meeting” and “Member Election.” See Civil Code Sections 4955(a) and 5145(a).
Further, this Resolution replaces the term “owner of a separate interest” with the terms “member
of an association” and “member” because “member of an association” and “member” are the
terms that are used in Civil Code Sections 4955 and 5145.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 5975 was added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective January
1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180.

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559; catherinerucker@me.com

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-14-2025

DIGEST

Homeowners’ Associations: Commission to Investigate and Prosecute Misconduct

Adds Civil Code sections 6200-6206 to create a commission within the Department of Real
Estate to investigate and prosecute complaints of misconduct by HOA managers.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution adds Civil Code sections 6200-6206 to create a commission within the
Department of Real Estate to investigate and prosecute complaints of misconduct by HOA
managers. This resolution should be disapproved because it is not clear that that it addresses an
existing problem, would be unworkable, and improperly places authority for criminal
prosecution outside the Department of Justice.

Under current law, the Davis Stirling Act governs the formation and operation of common-
interest property developments, the homeowners’ associations (HOAs) that govern them, and the
HOA boards and managers that implement that governance. The Act provides internal
mechanisms for member complaints against HOA boards, and members may sue HOAs, their
boards, and their managers under certain circumstances. The Act does not define any crimes, or
provide authority for prosecution of criminal complaints.

Under the California Constitution, the power to prosecute crimes is vested in the Attorney
General, who has supervisory authority over local district attorneys (and city attorneys/county
counsel to the extent they engage in criminal prosecution). State agencies may perform
investigations into acts or omissions constituting crimes, and may impose administrative
penalties, but they do not initiate or prosecute criminal actions, instead referring matters for
prosecution to the Attorney General or local district attorneys.

This resolution would create, within the Department of Real Estate, an appointed eight-member
commission to (1) “review, investigate, audit, and analyze the operation” of common-interest
developments in the state; (2) criminally prosecute HOAs and their managers that “violate[]
California law, or that violate[] the Davis Sterling [sic] Act,” or that engage in “financial
dishonesty or abuse of members within Associations”; (3) issue regulations; and (4) make
“recommendations for policy changes, collaboration with other state agencies, and resources to
support Association integrity in the state.”

This resolution should be disapproved because it does not identify an existing problem, its

approach would be impracticable, it would allow non-prosecutors to bring criminal charges for
unidentified crimes, and a study commission would be better placed in another state entity.
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The claimed need for the resolution is that there is currently no state agency assigned to oversee
the propriety HOA operations. But it is not clear why this is a problem. As the author notes,
HOAs s function like a local government; but there is currently no state agency assigned to
oversee the propriety of local government operations, either, yet somehow municipalities
manage to function. The failings and misconduct of HOAs, like the failings and misconduct of
municipalities, appear to be adequately addressed in the courts when they arise.

Even if there were a need for a state agency to review, investigate, or audit HOAs, the
mechanism proposed by the resolution would be unworkable. By its terms it would require
review of every HOA in California. The proponent notes that there are over 50,000 of these,
making the assigned task daunting even for a well-staffed agency, let alone for an eight-member
commission.

The resolution’s provisions for criminal prosecution are problematic for several reasons. First,
the DRE is not constitutionally empowered to bring criminal prosecutions; at the state level, only
the Attorney General is. Second, it contains no requirement that the eight members of the
commission even be attorneys, let alone experienced prosecutors. Third, it calls for prosecution
of violations of the Davis Stirling Act, but no crimes are defined in the Act, and it does not
provide for any criminal penalties, thus rendering any prosecution for violation of the Act an
unconstitutional ex post facto prosecution. Fourth, the remaining areas of criminal prosecution
would likely be void for vagueness; even if “financial dishonesty” were construed to be limited
to specific financial crimes, there is not crime of “abuse” that can be prosecuted.

The remaining provision, essentially a study commission that makes recommendations for policy
changes, may have some merit, and seems like an appropriate focus for an appointed
commission. However, California already has such a commission, the California Law Revision
Commission, which would be a more appropriate body to undertake such a review. The
Commission most recently considered the issue raised by this resolution in 2005 (State Oversight
of Common Interest Developments - Study H-853), and issued a final report on the topic with
recommendations. (See Common Interest Development Ombudsperson (2005) 35 Cal. L.
Revision Comm’n Reports 123 (2005); available at https://clrc.ca.gov/pub/Printed-Reports/REC-
CIDombuds.pdf.) The Commission’s most recent work regarding HOAs related to mechanics
liens, with a report issued in December 2016. (See Mechanics Liens in Common Interest
Developments (2016) 44 Cal. L. Revision Comm’n Reports 739; available at
https://clrc.ca.gov/pub/Printed-Reports/REC-H859.pdf.) The concerns raised in this resolution
might be better addressed with a request to the Law Revision Commission to take up the issues
again.

There are no similar pending bills, nor any in the last three years.

Therefore, this resolution should be disapproved.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code sections 6200, 6201, 6202, 6203, 6204, 6205, and 6206, to read as

follows:

The Association Honesty Act

6200. California’s economy depends on integrity in the operation of Common Interest
Homeowners’ associations. California is home to 50,700 Homeowners’ Associations
encompassing a total of 5.009 million homes. 14.4 million people in California live in
communities with Associations. The Associations collect fees from owners with no agency of the
State of California having the assigned responsibility to assure compliance with legal and
financial rules.

6201. The Common Interest Development Commission is hereby established within the
California Department of Real Estate.

6202. For purposes of this chapter, the definitions contained in sections 4075 through 4190,
inclusive, are incorporated.

6203. (a) The Common Interest Development Commission will be composed of eight members
appointed by the Commissioner of Real Estate.

(b) Members appointed to the commission will serve at the pleasure of the Governor.

(c) The members will elect a chairperson.

6204. The Common Interest Development Commission will review, investigate, audit, and
analyze the operation of Common Interest Developments within the State of California, and
where appropriate initiate prosecution for instances of financial dishonesty or abuse of members
within Associations. The issues reviewed, investigated, and analyzed by the Common Interest
Development Commission will include, but not limited to, all of the following:

(a) Investigation of complaints from Members and initiation of prosecution if the investigation
discloses improprieties;

(b) The conduct of annual or special Association elections to elect board members;

(c) The manner of selection of a Manager for the Association and the fairness of the
compensation of the Manager;

(d) The awarding of contracts to vendors and the level of compensation to the vendors to assure
fairness to the Association;

(e) Whether board members, vendors, or third parties are obtaining secret profits from contracts
with the Association;

(f) The procedures to assure the Association properly and clearly documents Board action;

(2) The submission of annual reports and documentation that the Commission believes are
necessary to carry out its mandate to assure the integrity of Association operation;

(h) The Association’s timely issuance of audit reports, financial statements, and reports to
Members within the Association;

(1) The operation of the Association so as to prevent groundless ligations against owners; and
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(1) The appropriateness of fees charged to members for filing applications or requesting reviews
by the Association’s Architectural Review Committee.

6205. On or before January 1, 2028, the Common Interest Development Commission will, based
on the review, investigation, and analysis completed pursuant to this chapter, issue regulations.
The program will include recommendations for policy changes, collaboration with other state
agencies, and resources to support Association integrity in the state.

6206. The Commission will have prosecutorial powers to investigate and prosecute any act by
an Association or Manager that violates California law. or that violates the Davis Sterling Act.

PROPONENT: Aaron Hicks, Clare Lucich, Michael Jeandron, Garrett R. Chambers, Jason
Nicholas Argos, Tom G. Antunovich, Benjamin Ikuta, Michael Joseph Berry, Alain Kinaly,
Atticus Wegman

STATEMENT OF REASONS

The Problem (including Existing Law): California HOAs have the highest membership rates in
the nation; 65.0% of owned homes belong to an HOA. California is home to 50,700 HOAs
encompassing a total of 5.009 million homes. 14.4 million people in California live in HOA
communities (about 37.0% of the population), and no state oversight exists to monitor HOA
management, honesty, or propriety.

This expansive growth of HOAs is due to California municipalities encouraging
developers to create HOAs because developers build roads and parks and pass the costs along to
homeowners. Many municipalities mandate the creation of HOAs in new residential
developments. It is actually a significant privatization of local government responsibilities.

HOA s function like a local government. Some associations in the state handle street
paving, snow plowing, lighting, and even run private water and sewer systems. Others dabble in
traffic enforcement. Despite this, the California Attorney General’s office (Ron Bonta),
responding to questions says, “The Office of the Attorney General does not handle most HOA
complaints.”.

The Solution: This resolution calls for the creation of a commission within the Department of
Real Estate, dedicated to HOA oversight to assure financial integrity, propriety of CC&R
enforcement, and honesty of operation.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:
Steven R. Young, Aliso Viejo California, (949) 338-4459, syoung@juryattorney.com

RESPONSIBLE FLOOR DELEGATE: Steven R. Young
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RESOLUTION 02-15-2025

DIGEST

HOA Elections: Individual Notice

Amends Civil Code section 5115 to require individual notice of each step in the election of
directors and for recall elections.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 5115 to require individual notice of each step in the
election of directors and for recall elections. This resolution should be approved in principle
because homeowners should be given a full opportunity to participate in the nomination and
election of directors or the processes of a recall election.

Under current law, only “general notice” is required for director or recall elections. This may be
satisfied by the posting of a notice on a communal bulletin board or on an association website.
This allows many owners to be unaware of the proceedings until it is too late to submit a
nomination or otherwise participate in an election prior to the casting of ballots.

This resolution changes current law by providing that an association must provide individual,
rather than general, notice to its members at least 30 days in advance of association elections.

This resolution should be approved in principle because it would require individual notice of all
necessary information to permit homeowners to fully participate in the election process.

Therefore, this resolution should be approved in principle.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 5115, to read as follows:

§ 5115

(a) An association shall provide gereralindividual notice of the procedure and deadline for
submitting a nomination at least 30 days before any deadline for submitting a nomination.
Individual notice shall be delivered pursuant to Section 4040-#+ndividualnotice-isrequested-by
a-member. This subdivision shall only apply to elections of directors and to recall elections.

(b) For elections of directors and for recall elections, an association shall provide
generalindividual notice of all of the following at least 30 days before the ballots are distributed:
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(1) The date and time by which, and the physical address where, ballots are to be returned by

mail or handed to the inspector or inspectors of elections.

(2) If the association allows for voting in an election by electronic secret ballot as provided for

in Section 5105, the date and time by which electronic secret ballots are to be transmitted to

the internet-based voting system and preliminary instructions on how to vote by electronic

secret ballot upon commencement of the voting period.

(3) The date, time, and location of the meeting at which a quorum will be determined, if the

association’s governing documents require a quorum, and at which ballots will be counted.

(4) The list of all candidates’ names that will appear on the ballot.

(5) Individual notice of the above paragraphs shall be delivered pursuant to Section 4040+

(6) (A) If the association’s governing documents require a quorum for an election of directors,

a statement that the association may call a reconvened meeting to be held at least 20 days after

a scheduled election if the required quorum is not reached, at which time the quorum of the

membership to elect directors will be 20 percent of the association’s members, voting in

person, by proxy, or by secret ballot.

(B) This paragraph shall not apply if the governing documents of the association provide
for a quorum lower than 20 percent.

(c) Ballots and two preaddressed envelopes with instructions on how to return ballots shall be
mailed by first-class mail or delivered by the association to every member not less than 30 days
prior to the deadline for voting, unless an association conducts an election by electronic secret
ballot as provided for in Section 5105, in which case only members who will vote by written
secret ballot pursuant to Section 5105 shall be mailed or delivered the ballots and envelopes. In
order to preserve confidentiality, a voter may not be identified by name, address, or lot, parcel, or
unit number on the ballot. The association shall use as a model those procedures used by
California counties for ensuring confidentiality of vote by mail ballots, including both of the
following:

(1) The ballot itself is not signed by the voter, but is inserted into an envelope that is sealed.

This envelope is inserted into a second envelope that is sealed. In the upper left-hand corner of

the second envelope, the voter shall sign the voter’s name, indicate the voter’s name, and

indicate the address or separate interest identifier that entitles the voter to vote.

(2) The second envelope is addressed to the inspector or inspectors of elections, who will be

tallying the votes. The envelope may be mailed or delivered by hand to a location specified by

the inspector or inspectors of elections. The member may request a receipt for delivery.
(d) (1) A quorum shall be required only if so stated in the governing documents or other
provisions of law. If a quorum is required by the governing documents, each ballot received by
the inspector or inspectors of elections shall be treated as a member present at a meeting for
purposes of establishing a quorum.

(2) For an election of directors of an association, and in the absence of meeting quorum as

required by the association’s governing documents or Section 7512 of the Corporations Code,

unless a lower quorum for a reconvened meeting is authorized by the association’s governing

documents, the association may adjourn the meeting to a date at least 20 days after the

adjourned meeting, at which time the quorum required for purposes of a reconvened meeting

to elect directors shall be 20 percent of the association’s members, voting in person, by proxy,

or by secret ballot.
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(3) No less than 15 days prior to the date of the reconvened meeting described in paragraph
(2), the association shall provide generalindividual notice of the reconvened meeting, which
shall include:
(A) The date, time, and location of the meeting.
(B) The list of all candidates.
(C) Unless the association’s governing documents provide for a lower quorum, a statement
that 20 percent of the association’s members, voting in person, by proxy, or secret ballot
will satisfy the quorum requirements for the election of directors at that reconvened
meeting and that the ballots will be counted if a quorum is reached, if the association’s
governing documents require a quorum.
(e) An association shall allow for cumulative voting using the secret ballot procedures provided
in this section, if cumulative voting is provided for in the governing documents.
(f) Notwithstanding any contrary provision in the governing documents, except for the meeting
to count the votes required in subdivision (a) of Section 5120, an election may be conducted
entirely by mail, electronic secret ballot, or a combination of mail and electronic secret ballot,
pursuant to Section 5105.
(g) (1) Except as provided in paragraph (2), in an election to approve an amendment of the
governing documents, the text of the proposed amendment shall be delivered to the members
with the ballot.
(2) Notwithstanding paragraph (1), if an association conducts an election to approve an
amendment of governing documents by electronic secret ballot, the association may deliver,
by electronic means, the text of the proposed amendment to those members who vote by
electronic secret ballot, pursuant to Section 5105. The association shall also deliver a written
copy of the text of the proposed amendment to those members upon request and without
charge. If a member votes by written secret ballot, pursuant to Section 5105, the association
shall deliver a written copy of the text of the proposed amendment to the member with the
ballot.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: The San Mateo County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): For homeowner associations (HOAs), Civil Code
Section 4045 defines the term “general notice.” “General notice” is provided when an HOA
provides the notice by using just one of the five listed methods. For example, if an HOA posts a
notice on a bulletin board or its website — that most members pay little attention to — the general
notice requirement is nonetheless satisfied. In addition, all HOA elections include several
required stages. First, there is a 30-day “call for candidates” period, which begins with a
“general notice.” Second, a 60-day notice for the election is provided by “general notice.”
Third, the ballots are sent out to all of the members at least 30 days before the election. A
problem occurs when a member would like to be a candidate for a director position, but because
the HOA board provided a minimal “general notice,” the member did not become aware of the
election until the ballot showed up in the mail. As a result, the member completely missed the
nomination opportunity. At this point, even if the HOA allows for “write-in” candidates, the
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member’s chances of being elected to a director position are slim. Further, if an election meeting
is adjourned to a future date due to a lack of quorum, “general delivery” is currently required for
the subsequent meeting. Furthermore, the “general notice” requirements in Civil Code Section
5115, for the initial “call for candidates” and the 60-day notice for the election (as described
above) conflict with the “individual notice” requirements in Section 5103(b), for “election by
acclamation.”

The Solution: This Resolution will take the “individual notice” requirements in Civil Code
Section 5103, for “election by acclamation,” and apply them to all of the “regular” election
requirements in Section 5015. In addition, the Resolution will require “individual notice” for
election meetings that are reconvened due to a lack of quorum. (See Section 5115(d).) The
proposed amendments in the Resolution will ensure fairness for all types of HOA elections and
during all phases of the elections. In addition, HOA elections already tend to be expensive, due
to the necessary printing and mailing costs for secret ballots — or to meet the extensive electronic
voting requirements (see, e.g., Civil Code Section 5105(h)). As a result, the additional expense
to provide individual notices is reasonable.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

Civil Code Section 5115 was Amended by Stats. 2024, Ch. 401, Sec. 1.5. (AB 2460) Effective
January 1, 2025.) See also AB 1764, Section 3 (2023-2024 Reg. Sess.) (which amended Civil
Code Section 5103, for election by acclamation).

AUTHOR AND/OR PERMANENT CONTACT:
Catherine Rucker, SBN 309559, catherinerucker@me.com

RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-16-2025

DIGEST

Construction Law: preliminary notice requirement for contractor claim.

Amends Civil Code, section 8200 to remove the requirement of providing preliminary notice to a
construction lender when the lender is in a contractual relationship with the claimant.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code, section 8200 to remove the requirement of providing
preliminary notice to a construction lender when the lender is in a contractual relationship with
the claimant. This resolution should be disapproved because of the importance of notice of
potential liens for lenders and others who do not directly interact with contractors.

The California Constitution provides that mechanics, persons furnishing materials, artisans, and
laborers of every class have a lien upon the property upon which they have bestowed labor or
furnished material for the value of the labor done and material furnished. Civil Code, section
8200 was enacted in 2011 and sought to require a preliminary notice by a claimant before the
claimant records a lien claim, gives a stop payment notice, or asserts a claim against a payment
bond. This requirement ensures the property owner and other interested parties are aware of all
potential claimants who are assisting with work to a property. Until a preliminary notice is
provided, a claimant may only seek a lien for work done within 20 days prior to providing the
preliminary notice. (Civ. Code § 8204.)

This requirement is consistent with public policy and other sections of the civil code which
require contractors to provide others with various information including name and address of a
construction lender, if any. (See, e.g., Civ. Code § 8102.) Other sections of the code also are
consistent with the need for notice to the construction lender. For example, Civil Code, Sec.
8172 states that “[f]ailure of the applicant [for a building permit] to indicate the name and
address of the construction lender on the application does not relieve a person required to give
the construction lender preliminary notice from that duty.” (Civ. Code § 8172, subd. (c).)

The mere existence of a contractual relationship with a construction lender should not absolve a
claimant from providing a preliminary notice to that lender. This is especially true given the
nature of the relief, namely that a lien can be placed on the property. It is also unclear what is
included in a “contractual relationship” as opposed to a “direct contractual relationship” already
used in the section. The use of different language would seem to imply that an indirect
contractual relationship between a claimant and a lender would be sufficient to no longer require
the preliminary notice, which would presumably exist in any contract where the lender pays a
contractor, for example.
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There are no similar pending bills, nor any in the last three years.

Therefore, this resolution should be disapproved.

OCBA OPPOSITION TO RESOLUTION 02-16-2025

The Orange County Bar Association opposes this resolution. It seeks to remove the language
"unless such lender is in a contractual relationship with the claimant" from Civil Code section
8200. This statute governs the requirement for claimants in construction projects to provide a
preliminary notice before filing a lien, stop payment notice, or bond claim. The notice ensures
that property owners, contractors, and lenders are informed of potential claims. However, the
statute exempts claimants from giving notice to lenders when there is already a direct contractual
relationship between the two parties.

Removing this language would create confusion, increase burdens, and lead to unfair outcomes
for claimants.

The purpose of the preliminary notice is to inform parties who may not know about a claimant’s
involvement. This protects property owners, contractors, and lenders by giving them notice of
potential claims. However, when a lender has a direct contract with the claimant, the lender
already knows about the claimant’s role. Requiring notice in this case is unnecessary and
redundant. The current language avoids this problem by exempting claimants from sending
notices to lenders who already know about their involvement.

Removing this language would create extra work for claimants. Claimants with direct contracts
would still have to send notices to lenders, even though the lenders already know about their
work. This adds unnecessary steps and increases the chance of mistakes. For example, a claimant
might assume notice isn’t needed because of the contract and fail to send it. This could invalidate
their lien or bond claim, even though the lender was already aware of their work. This would
unfairly punish claimants for a technicality.

The change would also create significant confusion over which notice to send and when. The
current language clearly distinguishes between a "direct contractual relationship" and other types
of relationships. If the language is removed, claimants may struggle to determine whether their
relationship with a lender qualifies as a "contractual relationship" under the broader term.

For example, a claimant with an indirect relationship—such as a subcontractor working under a
general contractor—might be unsure whether they are required to send a preliminary notice to
the lender. Without the clarity provided by the term "direct contractual relationship," claimants
may mistakenly believe that their indirect relationship exempts them from sending notice. This
could lead to disputes over whether the notice was required and, if not sent, could invalidate their
lien or bond claim.

On the other hand, claimants with a direct contractual relationship might feel compelled to send a
preliminary notice to avoid any risk of noncompliance. This would result in redundant notices
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being sent to lenders who are already fully aware of the claimant’s involvement. Such
unnecessary notices would create inefficiencies and administrative burdens for both claimants
and lenders.

Courts would also face challenges in interpreting the broader term "contractual relationship."
They would need to determine whether indirect or secondary relationships meet the threshold for
exemption, leading to inconsistent rulings and increased litigation. This lack of clarity would
undermine the statute’s purpose of providing a clear and predictable process for resolving
construction-related claims.

The confusion would extend to lenders as well. Lenders who are not directly connected to
claimants might not receive notice of potential claims, leaving them unaware of risks associated
with the project. Conversely, lenders with direct contracts might receive unnecessary notices,
creating administrative inefficiencies and delays.

The current language avoids these issues by clearly limiting the exemption to cases where a
direct contractual relationship exists. This precision ensures that claimants and lenders
understand their obligations and rights under the statute. It also prevents unnecessary notices and
protects claimants from unfair penalties.

In conclusion, removing the language would create confusion over which notice to send and
when. It would blur the distinction between "contractual relationship" and "direct contractual
relationship," leading to disputes, inefficiencies, and unfair outcomes. The current language
ensures clarity, fairness, and efficiency, and for these reasons, the Orange County Bar
Association opposes this resolution.

ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHOR:
Ricky Shah, Fortra Law, R.Shah@Fortralaw.com; Kelsey Luu, Best Best & Krieger, LLP,
Kelsey.Luu@bbklaw.com

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 8200, to read as follows:

§ 8200

(a)  Except as otherwise provided by statute, before recording a lien claim, giving a
stop payment notice, or asserting a claim against a payment bond, a claimant shall give
preliminary notice to the following persons:

(1) The owner or reputed owner.

(2) The direct contractor or reputed direct contractor to which the claimant provides
work, either directly or through one or more subcontractors.

3) The construction lender or reputed construction lender, if any.

(b) The notice shall comply with the requirements of Chapter 2 (commencing with
Section 8100) of Title 1.
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(©) Compliance with this section is a necessary prerequisite to the validity of a lien
claim or stop payment notice under this title.

(d) Compliance with this section or with Section 8612 is a necessary prerequisite to
the validity of a claim against a payment bond under this title.

(e) Notwithstanding the foregoing subdivisions:

(1) A laborer is not required to give preliminary notice.

(2) A claimant with a direct contractual relationship with an owner or reputed owner
is required to give preliminary notice only to the construction lender or reputed construction
lender, if any-, unless such lender is in a contractual relationship with the claimant.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association Delegation
STATEMENT OF REASONS

The Problem (including Existing Law): This statute and the proposed change relate to
construction work and mechanic’s liens. A mechanic’s lien is a lien against property justified by
unpaid construction work on that property.

Existing law provides that a person (or “claimant”) has the right to a mechanic's lien on a private
work of improvement only if they have given a “preliminary notice” to persons who have an
interest in property (“property owners”) before asserting the lien.

The rationale of the preliminary notice is to ensure that property owners are made aware of
potential lien claimants. Property owners are aware that those they are in direct contract with
(e.g., general contractors) may assert a lien because they are in contract with them.

However, property owners may not be aware of other potential lien claimants. Therefore, a
person who is not in contract with the property owner must give a preliminary notice to the
property owner in order to maintain the right to assert a mechanic’s lien later.

Contrary to this rationale, the statute requires that a lien claimant in direct contract with a
construction lender deliver a preliminary notice to that lender or risk waiving their right to assert
a mechanic’s lien. That this is an oversight can be seen in the situation where a claimant is in
direct contract with a lender but does not deliver a preliminary notice to that lender as required
by the current statute. In that situation, a lender who is aware of the claimant’s lien potential can
nevertheless invalidate the claimant’s lien based upon a technical argument that said lender was
not delivered the preliminary notice..

The Solution: This resolution would align the notice provision with the logic of the statute and
provide that a claimant with a direct contractual relationship with a construction lender is not
required to give that same lender a preliminary notice.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.
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AUTHOR AND/OR PERMANENT CONTACT:
Gregory Reaume, GWR Law, 500 Capitol Mall, Suite 2350, Sacramento, CA 95814, gwr@gwr-
law.com, 213-926-1516

RESPONSIBLE FLOOR DELEGATE: Gregory Reaume

Page 5 of §



	02-01-2025
	02-02-2025
	02-03-2025
	02-04-2025
	02-05-2025
	02-06-2025
	02-07-2025
	02-08-2025
	02-09-2025
	02-10-2025
	02-11-2025
	02-12-2025
	02-13-2025
	02-14-2025
	02-15-2025
	02-16-2025

