RESOLUTION 03-01-2025

DIGEST

Bench Trials: Time Period for Court to Enter a Modified Statement of Decision

Amends Code of Civil Procedure section 662 to clarify that the court presiding over a bench trial
may enter a modified judgment after the period for ruling on a new trial motion has expired.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure section 662 to clarify that the court presiding
over a bench trial may enter a modified judgment after the period for ruling on a new trial motion
has expired. This resolution should be approved in principle because (a) it provides clarity
regarding the time period within which the trial court may enter a modified judgment in ruling on
a motion for new trial in a nonjury case, and (b) is likely to decrease the cost of needless
litigation on this issue.

Code of Civil Procedure section 662 (“Section 662”) governs the scope of the trial court’s
discretion in ruling on a motion for a new trial in a nonjury case. But this statute is silent as to the
time period within which a trial court may enter a modified judgment that follows the ruling on
the motion for new trial in a nonjury case. (Cal. Code Civ. Proc., § 662.) As of January 1, 2019,
the trial court’s statutory deadline to rule on a new trial motion is “75 days after the mailing of
notice of entry of judgment by the clerk of the court pursuant to Section 664.5 or 75 days after
service on the moving party by any party of written notice of entry of judgment, whichever is
earlier, or if that notice has not been given, 75 days after the filing of the first notice of intention
to move for a new trial.” (Cal. Code Civ. Proc., § 660, subd. (¢)).

The Courts of Appeal have consistently interpreted Section 662°s lack of deadline for entering a
modified / new judgment following the ruling on a motion for new trial as follows. When the
trial court “timely rules on a new trial motion by vacating the statement of decision or
judgment,” the trial court “may file a new statement of decision or judgment after the expiration”
of the statutory period set out in section 660 for issuing the ruling on a new trial motion. (Uzyel
v. Kadisha (2010) 188 Cal.App.4th 866, 900 (citing Spier v. Lang (1935) 4 Cal.2d 711, 715, and
De Arman v. Connelly (1933) 134 Cal.App. 173, 180.) This is because the timely ruling that
grants a new trial motion contemplates that the judgment and/or statement of decision will be
changed, and the modification is an extension of the timely ruling on the new trial motion. (/bid.
at 900) However, absent such a circumstance, the courts have ruled that the “trial court has no
authority to rule on a new trial motion by granting relief pursuant to Code of Civil Procedure
section 662 after the expiration of the 60-day period to rule on a new trial motion.” (/bid.)
Further, “where the [trial] court, having timely modified the statement of decision or the
judgment, later reconsiders its ruling and substitutes a different ruling inconsistent with the initial
ruling...that such a later ruling is beyond the [trial] court’s jurisdiction and void.” (/bid. at 901.)
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This resolution codifies the interpretation of Section 662 that the Courts of Appeal have adopted,
namely that the following a motion for a new trial in a nonjury case, the trial court may enter a
modified judgment after the trial court’s deadline to rule on a motion for new trial.

This resolution does not change the deadline to appeal. The issue regarding the deadline to
appeal when a new trial motion is pending and/or when the trial court modifies the judgment
before or after a notice of appeal is well established and unaffected by this resolution. (See e.g.,
Avenida San Juan Partnership v. City of San Clemente (2011) 201 Cal.App.4th 1256, 1267-
1268.)

This resolution should be approved in principle because the trial courts need clear guidance on
whether judges have discretion to issue a modified judgment after the statutory deadline for
issuing a ruling on a new trial motion. The proposed change tracks the application of this statute
by the Courts of Appeal. It ensures that the trial court has discretion to issue a modified judgment
that accords with its ruling on the new trial motion, and do so after the statutory deadline to rule
on that new trial motion has passed. This proposed bright line statutory rule provides certainty.

In addition, this resolution is likely to decrease the cost of litigation on this issue, as litigants will
not be able to argue whether the trial court has such discretion regarding the timing of issuing
any needed modified judgment.

This resolution could be improved by the removal of the reference to ’75 days’ as the statutory
period for ruling on a new trial motion, because that number of days could be amended in the
future, which will require section 662 to be updated to track changes to the number of days in
section 660. For example, the number of days set out in section 660 was changed from 60 to 75
effective January 1, 2019. (See Cal. Code Civ. Proc. former § 660, effective through December
1,2018.)

The unintended consequence of this resolution arises because the proposed new language is
broad enough to allow the trial court to issue an amended judgment after the deadline to rule on
the new trial motion even if the amended judgment does not accord with the trial court’s earlier
ruling. However, on its face, the proposed new language does not change the current standard
that sets limits on the types of modifications of judgments in a nonjury case that the trail court is
permitted to make.

There are no similar pending bills, nor any in the last three years.

This resolution closely related to resolution 03-03-2025.

Therefore, this resolution should be approved in principle.
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TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 662, to read as follows:

§ 662

In ruling on such motion, in a cause tried without a jury, the court may, on such terms as
may be just, change or add to the statement of decision, modify the judgment, in whole or in
part, vacate the judgment, in whole or in part, and grant a new trial on all or part of the issues, or,
in lieu of granting a new trial, may vacate and set aside the statement of decision and judgment
and reopen the case for further proceedings and the introduction of additional evidence with the
same effect as if the case had been reopened after the submission thereof and before a decision
had been filed or judgment rendered. Any judgment thereafter entered shall be subject to the
provisions of sections 657 and 659. The court may enter the modified judgment after the 75-day
period for ruling on a motion for new trial has expired.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Code of Civil Procedure section 662 “was enacted to
give a trial court, in an action tried without a jury, ‘the broad power to change its findings and to
modify its judgment and thus avoid the necessity of a new trial.”” (Mayer v. C.W. Driver (2002)
98 Cal.App.4th 48, 63.) And it does not impose a “limitation on the time to file a new statement
of decision or judgment after the statement of decision or the judgment is timely vacated.”
(Uzyel v. Kadisha (2010) 188 Cal.App.4th 866, 900 (Uzyel).) But the lack of a time limit in the
statute has created confusion as to whether the court must enter its new judgment within the 75-
day period for ruling on a motion for new trial. (See Taormino v. Denny (1970) 1 Cal.3d 679,
683 [plaintiff arguing that new judgment must be entered within the statutory time period].)

The Solution: This resolution clarifies the law by eliminating uncertainty regarding when a
modified judgment under Code of Civil Procedure section 662 may be entered. Explicitly stating
that a trial court may enter the modified judgment after the statutory period for ruling on a new
trial motion has expired will align the language of the statute with how some California courts
have interpreted it. (See Uzyel, supra, 188 Cal.App.4th at p. 900 [“A court that timely rules on a
new trial motion by vacating the statement of decision or the judgment . . . may file a new
statement of decision or judgment after the expiration of the [statutory period]”].) This will
remove any confusion about whether a modified judgment entered after the statutory period is
proper.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
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CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:

H. Thomas Watson, Horvitz & Levy LLP, 3601 W. Olive Ave., 8th FI., Burbank, CA 91505-
4681; 818-995-5813 (direct); 818-995-0800 (main); 844-497-6592 (fax);
htwatson@horvitzlevy.com

RESPONSIBLE FLOOR DELEGATE:

H. Thomas Watson, Horvitz & Levy LLP, 3601 W. Olive Ave., 8th FI., Burbank, CA 91505-
4681; 818-995-5813 (direct); 818-995-0800 (main); 844-497-6592 (fax);
htwatson@horvitzlevy.com
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RESOLUTION 03-02-2025

DIGEST

Civil Jury Trials: Allow for Predispute Waiver.

Amends Code of Civil Procedure section 631 to add that, pursuant to a written agreement, parties
may jointly agree to waive any right to a jury trial in the event of a dispute.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure section 631 to add that, pursuant to a written
agreement, parties may jointly agree to waive any right to a jury trial in the event of a dispute.
This resolution should be disapproved because it interferes with California’s right to a jury trial
in civil matters which has statutory exceptions that can arise in the course of a civil suit, and
would alter existing law by allowing parties to foreclose a right to a jury trial before the
existence of any dispute through written agreement.

The California Constitution preserves the common law right of a jury trial in civil matters.
Where the right applies, it may only be waived through one of the recognized mechansims
specified in section 631 of the Code of Civil Procedure. These mechanisms include a party’s
failure to appear, written consent filed with the court, an oral waiver on the record, failing to
request a jury when the matter is first set for trial, and failing to pay the required fees. (Code
Civ. Proc., § 631, subd. (f).) Notwithstanding the statutory mechanisms for waiving a jury,
public policy favors granting relief from such waivers, and a trial court has discretion to permit
the relief. (TriCoast Builders, Inc. v. Fonnegra (2024) 15 Cal.5th 766, 779-780; Tesoro Del
Valle Master Homeowners Assn v. Griffin (2011) 200 Cal.App.4th 619, 638.) While a non-
statutory jury waiver is unenforceable, parties may make pre-dispute agreements to resolve such
disputes by reference (Code Civ. Proc., § 638), or through a pre-dispute agreement to arbitrate
(Code, Civ. Proc., § 1281).

This resolution would modify existing law to allow parties to contract in advance for a waiver of
any right to a civil jury trial by making such agreement an express statutory mechanism to waive
the right. Thus, a contracting party who pursues an action arising after the agreement was
formed would nevertheless be bound by the party’s express waiver. While arbitration
agreements are generally binding, the right to compel a party to arbitration to the exclusion of
any judicial remedy turns on two factors. First, arbitration represents an agreement to remove a
dispute from the judicial forum altogether. (See Pinacle Museum Tower Assn. v. Pinacle Market
Development (US) LLC. (2012) 55 Cal.4th 223, 244-245.) Second, the right to compel
arbitration turns on the enforceability of the contract. (Murrey v. Superior Court (2023) 87
Cal.App.5th 1223, 1236.) Even then, arbitration agreements forced on parties by those with
superior bargaining power can render the provision and the contract unconscionable. (See id. at
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p. 1256 [arbitration agreement unconscionable]; Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th
1237, 1243 [unconscionability has both a procedural and substantive component].)

Therefore, this resolution should be disapproved.

OCBA OPPOSITION TO RESOLUTION 03-02-2025

The resolution proposes to add subsection (f)(7) to Code of Civil Procedure section 631, which
would allow parties to agree in writing before a dispute arises to waive a right to a jury trial and
instead proceed with a bench trial. OCBA opposes the resolution.

First, the resolution states that the waiver “shall not apply to contract of adhesion” and offers a
definition of an adhesion contract. This definition is overinclusive. A provision within an adhesion
contract may only be denied enforcement if it is also “substantively unreasonable.” (Gutierrez v.
Autowest, Inc. (2003) 114 Cal.App.4th 77, 88.) Second, the resolution proceeds to state that the
waiver would be deemed “valid and enforceable except” when either a “pre-dispute arbitration
would be deemed invalid” or when “grounds exist for the revocation of any contract.” But the
proceeding sentence presents another ground for invalidation — the waiver is included in a contract
of adhesion. Third, by limiting the grounds to invalidate a waiver to those stated above, the
resolution excludes other potential bases as a means to invalidate the waiver. (Major v. Silna
(2005) 134 Cal.App.4th 1485, 1494 [“[T]he expression of certain things in a statute necessarily
involves exclusion of other things not expressed.”].)

The resolution raises procedural concerns. It is unclear how the proposed exceptions to the waiver
would be enforced. For example, if parties to an action disagree over whether a waiver is
enforceable, it is unclear by what means, if any, the issue may be brough to a court’s attention, the
burden of proof, and the appealability of a court’s ruling. This uncertainty is contrasted with the
body of statutory and case law governing petitions to compel arbitration, which guide parties
through both procedural and evidentiary steps to enforce arbitration agreements.

ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHOR:
Brian Hoops, Hanson Bridgett LLP, bhoops@hansonbridgett.com

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 631, to read as follows:

§ 631

(a) The right to a trial by jury as declared by Section 16 of Article I of the California
Constitution shall be preserved to the parties inviolate. In civil cases, a jury may only be waived
pursuant to subdivision ().

(b) At least one party demanding a jury on each side of a civil case shall pay a
nonrefundable fee of one hundred fifty dollars ($150), unless the fee has been paid by another
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party on the same side of the case. The fee shall offset the costs to the state of providing juries in
civil cases. If there are more than two parties to the case, for purposes of this section only, all
plaintiffs shall be considered one side of the case, and all other parties shall be considered the
other side of the case. Payment of the fee by a party on one side of the case shall not relieve
parties on the other side of the case from waiver pursuant to subdivision (f).

(c) The fee described in subdivision (b) shall be due on or before the date scheduled for
the initial case management conference in the action, except as follows:

(1) In unlawful detainer actions, the fees shall be due at least five days before the date set
for trial.

(2) If no case management conference is scheduled in a civil action, or the initial case
management conference occurred before June 28, 2012, and the initial complaint was filed on or
after July 1, 2011, the fee shall be due no later than 365 calendar days after the filing of the
initial complaint.

(3) If the initial case management conference occurred before June 28, 2012, and the
initial complaint in the case was filed before July 1, 2011, the fee shall be due at least 25
calendar days before the date initially set for trial.

(4) If the party requesting a jury has not appeared before the initial case management
conference, or first appeared more than 365 calendar days after the filing of the initial complaint,
the fee shall be due at least 25 calendar days before the date initially set for trial.

(d) If a party failed to timely pay the fee described in subdivision (b) that was due
between June 27, 2012, and November 30, 2012, the party will be relieved of a jury waiver on
that basis only if the party pays the fee on or before December 31, 2012, or 25 calendar days
before the date initially set for trial, whichever is earlier.

(e) The parties demanding a jury trial shall deposit with the clerk or judge, at the
beginning of the second and each succeeding day's session, a sum equal to that day's fees and
mileage of the jury, including the fees and mileage for the trial jury panel if the trial jury has not
yet been selected and sworn. If more than one party has demanded a jury, the respective amount
to be paid daily by each party demanding a jury shall be determined by stipulation of the parties
or by order of the court.

(f) A party waives trial by jury in any of the following ways:

(1) By failing to appear at the trial.

(2) By written consent filed with the clerk or judge.

(3) By oral consent, in open court, entered in the minutes.

(4) By failing to announce that a jury is required, at the time the cause is first set for trial,
if it is set upon notice or stipulation, or within five days after notice of setting if it is set without
notice or stipulation.

(5) By failing to timely pay the fee described in subdivision (b), unless another party on
the same side of the case has paid that fee.

(6) By failing to deposit with the clerk or judge, at the beginning of the second and each
succeeding day's session, the sum provided in subdivision (e).

(7) By mutual, written agreement between parties before any dispute arises. This
provision shall not apply to contracts of adhesion, which shall be defined as, “standardized
contracts, which, imposed and drafted by the party of superior bargaining strength, relegates to
the subscribing party only the opportunity to adhere to the contract or reject it.” Such pre-dispute
jury waivers shall be valid and enforceable except in situations where a pre-dispute arbitration
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agreement would be deemed invalid or upon grounds that exist for the revocation of any
contract.

(g) The court may, in its discretion upon just terms, allow a trial by jury although there
may have been a waiver of a trial by jury.

(h) The court shall transmit the fee described in subdivision (b) to the State Treasury for
deposit in the Trial Court Trust Fund within 45 calendar days after the end of the month in which
the fee is paid to the court.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): Although California allows pre-dispute arbitration
agreements and enforces them, the same cannot be said for pre-dispute jury waivers.

As quoted by Justice Chin dissenting in Grafton Partners v. Superior Court, 36 Cal.4th
944 (Cal. 2005), jury waivers provide an attractive middle ground between arbitration and
nothing:
“[1]f parties are willing to agree to a non-jury trial, we think

it preferable to enforce that agreement rather than leave them with

arbitration as their only enforceable option. By agreeing to

arbitration, parties waive not only their right to trial by jury but

their right to appeal, whereas by agreeing to waive only the former

right, they take advantage of the reduced expense and delay of a

bench trial, avoid the expense of arbitration, and retain their right

to appeal. The parties obtain dispute resolution of their own

choosing in a manner already afforded to litigants in their courts.

Their rights, and the orderly development of the law, are further

protected by appeal. And even if the option appeals only to a few,

some of the tide away from the civil justice system to alternate

dispute resolution is stemmed." [citation omitted]

Also as stated by Justice Chin, “it makes little sense to authorize [] forfeitures [such as
failing to deposit necessary fees], and yet categorically prohibit knowing and voluntary jury trial
waivers simply because they are made before any dispute arises.”

The Solution: This resolution allows jury trials to be waived in a pre-dispute agreement, similar
to how such agreements can require arbitration. It still voids such agreements under any situation

where mandatory arbitration would be void, or where contracts would generally be void.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
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CURRENT OR PRIOR RELATED LEGISLATION
AB 2258 (2006), AB 2767 (2006), AB 3049 (2006), and SB 1386 (2006).

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.
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RESOLUTION 03-03-2025

DIGEST

Civil Procedure: Request for Statement of Decision After Bench Trial

Amends Code of Civil Procedure sections 632 and 664 to fix dates for requesting a statement of
decision and entry of judgment after a bench trial, and to add procedures for objecting.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution Code of Civil Procedure sections 632 and 664 to fix dates for requesting a
statement of decision and entry of judgment after a bench trial, and to add procedures for
objecting. This resolution should be disapproved because it will require parties to request a
statement of decision and identify controverted issues before the trial court has provided its
preliminary opinion about the key issues.

When a trial lasts more than 1 day or eight hours, Code of Civil Procedure section 632 currently
allows a party to request a statement of decision in writing within 10 days after the court
announces its tentative decision. When a trial lasts only 1 day or fewer than eight hours, a party
must request a statement of decision before the matter is submitted for decision. (Code Civ.
Proc., § 632, subd. (a).). Current law allows any party to propose content for the statement of
decision, but does not contain any procedure for objecting to a statement of decision. (Code Civ.
Proc., § 632, subd. (a).). After a bench trial, current law requires the clerk to enter judgment
immediately after the court files its decision.

This resolution would require parties to request a statement of decision, specifying all
controverted issues, before the case is submitted for decision. The resolution would enable the
trial judge to request that one party draft the statement of decision and would establish
procedures for objecting to the statement of procedure and ruling on those objections. The
resolution would also extend the time for the clerk to enter judgment after a bench trial.

The proponent has identified a problem. However, this resolution does not provide an
appropriate solution. The resolution should be disapproved because the proposed timing and
procedures for requesting a statement of decision will result in additional litigation. In a complex
case, the parties will no longer be able to review the court’s tentative ruling and determine
whether a statement of decision is needed or what issues should be addressed. As a result, parties
are likely to submit requests that identify every issue in the case as being controverted.
Moreover, the procedures for objecting will complicate the process. Rather than submitting
proposals about the content of the statement of decision, the parties may wait until the statement
of decision has been issued and, thereafter, file objections. By building in time frames for filing
objections to both the statement of decision and the proposed judgment, both of which may be
extended by the court, this resolution could result in extensive delays before judgment is entered.
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This resolution is similar to Assembly Bill 515 (2025-2026 Reg. Sess.), which was referred to
the Committee on Appropriations on July 16, 2025.

Therefore, this resolution should be disapproved.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure sections 632 and 664, to read as follows:

§ 632

(a) In superior courts, upon the trial of a question of fact by the court, written findings of fact
and conclusions of law shall not be required. The court shall issue a statement of decision
explaining the factual and legal basis for its decision as to each of the principal controverted
1ssues at trral upon the request of any party appearlng at the tr1al The request must be made in

request—must—bem&de prior to the subm1ss10n of the matter for de01s10n The request for a
statement of decision shall specrfy those controverted issues as to which the party is requesting a
statement of decision. A : pent-an :

(b) The statement of decision shall be in writing, unless the parties appearing at trial agree
otherwise. The written statement of decision shall be served on all parties that appeared at trial.

However, when the trial is concluded within one calendar day or in less than 8 hours over more
than one day, the statement of decision may be made orally on the record in the presence of the
parties.

(c) If a statement of decision is not timely requested under subdivision (a), the court may
announce its ruling on all relief sought without a statement of decision. Alternatively, the court
may, in its sole discretion, issue a statement of decision even though one has not been requested.
(d) The court may order a party to prepare a draft statement of decision within a specified
time period ordered by the court. The court shall thereafter issue its statement of decision.
(e)(1) Any party may, within 10 days after the statement of decision has been served, serve and
file objections to the statement of decision.

(2) If no objections are filed, the statement of decision becomes final upon the
expiration of the time for filing objections.

(3) If objections are timely filed, the court may, but is not required to, set a hearing.

4) If the objections are ruled upon, with or without a hearing, the ruling shall be
served on all parties who appeared at the trial and the statement of decision becomes final upon
issuance of the ruling. If any objection is sustained in whole or in part, the court may issue an
amended statement of decision.

(5) If any objections filed are not ruled upon, then, unless the court orders otherwise,
the objections are deemed overruled and the statement of decision becomes final on the later of
the following dates: (i) 30 days after the time for objections has expired, or (ii) if there was a
hearing, 30 days after the hearing.
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(H(1) The court may prepare and serve a proposed judgment or may order a party to prepare,

lodge, and serve a proposed judgment, before or after the statement of decision becomes final.
(2) Any party may, within 10 days after service of the proposed judgment, serve and

file objections thereto.

(2) The court may, by written order, extend any of the times prescribed by this section.

Further, at any time before the entry of judgment, the court may, for good cause shown and on

such terms as may be just, excuse a noncompliance with the time limits prescribed for doing any

act required by this rule.

(h) The Judicial Council shall adopt or amend all rules of court necessary to implement this

section.

§ 664
(a) When trial by jury has been had, judgment must be entered by the clerk, in conformity to the
verdict within 24 hours after the rendition of the verdict, whether or not a motion for judgment
notwithstanding the verdict be pending, unless the court orders the case to be reserved for
argument or further consideration, or grants a stay of proceedings.
(b) If the trial has been had by the court, judgment must be entered by the clerk, in conformity to
the decision of the court, #nmediately-upon-thefiling-of such-deeision by the following dates:
(1) If no statement of decision is requested, within 30 days after the filing of the court’s
decision.
(2) If a statement of decision is requested, within 30 days after the statement of decision
becomes final.
(¢) Inno case is a judgment effectual for any purpose until entered.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Women Lawyers Association of Los Angeles
STATEMENT OF REASONS

The Problem (including Existing Law): The current law governing when and how trial courts
must issue statements of decision, and when and how a party can object to the statement of
decision in civil bench trials is confusing. Currently Code of Civil Procedure section 632
provide a party must make a request for a statement of decision in writing within 10 days after
the court announces its tentative decision for trials lasting more than eight hours. If a trial lasts
less than eight hours, a party must request a statement of decision before the matter is submitted
for decision. (Code Civ. Proc., § 632, subd. (a).). The current law also does not specify when and
how a party may object to a proposed or tentative statement of decision (Code Civ. Proc., § 632),
or when the statement of decision becomes final for purposes of entering judgment (Code Civ.
Proc. § 664.) Thus, both the trial courts and the litigants are often confused about the process
and use inconsistent methods to finalize the statement of decision and enter judgment thereafter.

The Solution: The proposed amendment to Code of Civil Procedure section 632 clarify the
procedures and deadlines the trial courts and litigants must follow. It would require that all
requests for a statement of decision be in writing regardless of the length of the trial. The
amendment would also permit the trial court to issue a statement of decision even if no party
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requests one, and would allow the trial court to request that a party prepare a draft statement of
decision. Finally, the proposed amendment would specify a 10-day deadline to file objections to
the statement of decision, and what happens at the expiration of the 10-day deadline if the trial
court fails to act on the objections, and allow the court to extend the deadlines for good cause.
Finally, the amendment to Code of Civil Procedure 664 would clarify when the court should
enter judgment after a bench trial and after the trial court enters its decision or the statement of
decision becomes final.

IMPACT STATEMENT
This resolution may require the Judicial Council to adopt conforming changes to Rules of Court.

CURRENT OR PRIOR RELATED LEGISLATION
Similar to Assembly Bill 515 (2025-2026 Reg. Sess. Pacheco).

AUTHOR AND/OR PERMANENT CONTACT:
Shaun Dabby Jacobs; shaun.jacobs@]lacity.org; (213) 978-2704

RESPONSIBLE FLOOR DELEGATE: Shaun Dabby Jacobs; shaun.jacobs@lacity.org; (213)
978-2704
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RESOLUTION 03-04-2025

DIGEST

Civil Procedure: Juror Reimbursement

Amends Code of Civil Procedure section 215 to increase the mileage reimbursement rate for
civil and criminal jurors from $0.34 per mile to the current Internal Revenue Service rate.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to resolutions 08-10-2022 and 08-11-2022, both of which were approved in principle.

Reasons:

This resolution amends Code of Civil Procedure section 215 to increase the rate of mileage
reimbursement for civil and criminal jurors from $0.34 per mile to the current Internal Revenue
Service rate. This resolution should be approved in principle because it helps defray the costs for
prospective jurors to serve.

Subsection (c) of section 215 of the Code of Civil Procedure provides,

“All jurors in the superior court, in civil and criminal cases, shall be reimbursed for
mileage at the rate of thirty four cents ($0.34) per mile for each mile actually traveled in
attending and returning from court as a juror after the first day.”

This resolution would increase the mileage reimbursement rate from $0.34 per mile to the
“current” IRS mileage rate for the use of a car for “business use” for each mile actually traveled
in attending and returning from court as a juror for each day, starting on day one of service.

The resolution should be approved in principle for a number of reasons. First, the $0.34 per mile
reimbursement rate has not been modified since 2004. Second, inflation continues to impact an
individuals’ ability to participate in jury service. Proper reimbursement will allow a larger pool
of people to participate in jury service. Third, reimbursement should be tied to the Internal
Revenue Service mileage as it is updated on an annual basis and is a useful metric to calculate
what a juror should be reimbursed for their transportation.

A 2023 pilot program increased the mileage rate from $0.34 per mile one way to $0.34 per mile
round trip. That was a six county 2-year program with the only remaining county Alameda
County. The judicial council is required to provide findings on the effect of the program no later
than September 2026. (Cal. Code Civ. Proc. § 241, subs. (c)).

San Francisco also conducted a Pilot Program for criminal cases only, authorized by Cal. Code
Civ. Proc. § 240) (sunset on January 1, 2025). The increase was authorized for eligible
participants only, i.e., low to moderate incomes, and was not extended beyond its termination
date on January 1, 2025. That program was funded by philanthropic dollars raised by the San
Francisco Treasurer’s Financial Justice Project.
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Raising the rate will have a financial impact, however, this resolution is important and
opportunities for funding the resolution should be explored and reviewed.

The biggest hurdle the resolution will face is the increase in court funding that will be needed to
properly reimburse jurors for transportation. The resolution would result in a significant increase
in reimbursement from the current rate of $0.34 to a current rate of $0.585, which may change on
an annual basis. While the amount may not be high in an individual case, in the aggregate, the
amount will be large. The legislature and executive branch may be unwilling to properly fund
the judiciary to allow the proposed increase.

Therefore, this resolution should be approved in principle.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 215, to read as follows:

§ 215

(a) Except as provided in subdivision (b), on and after July 1, 2000, the fee for jurors in
the superior court, in civil and criminal cases, is fifteen dollars ($15) a day for each day’s
attendance as a juror after the first day.

(b) A juror who is employed by a federal, state, or local government entity, or by any
other public entity as defined in Section 481.200, and who receives regular compensation and
benefits while performing jury service, shall not be paid the fee described in subdivision (a).

(c) All jurors in the superior court, in civil and criminal cases, shall be reimbursed for
mileage at the rate of thirty-foureents($0-34)persile the current Internal Revenue Service

(IRS) mileage rate for the use of a car for “business use,” for each mile actually traveled
in attending and returning from court as a juror after-thefirst for each day.

(d) All jurors and prospective jurors who have been summoned shall be provided with
access to existing public transit services at no cost utilizing one of the following options:

(1) Courts may partner with public transit operators in their county to create new
programs or continue existing public transit programs that provide no-cost service for jurors and
prospective jurors who have been summoned.

(2) A method of reimbursement determined by the court up to a daily maximum of
twelve dollars ($12).

(e) Subdivision (d) does not apply to a court in an area where a public transit operator
does not provide existing service that is reasonably available to the court facility.

(f) In determining whether transit service is reasonably available to the court facility, the
court shall consider factors that include, but are not limited to, all of the following:

(1) Proximity of transit service to the court location.

(2) Hours of operation of transit service in the vicinity of the court location.

(3) Frequency of operation of transit service in the vicinity of the court location.

(4) Availability of transit access to all areas of the court’s jurisdiction from which a
potential juror may reside.
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(g) Prior to determining that transit service is not reasonably available to the court
facility, the court shall contact the public transit operator to inquire whether new transit options
may be implemented near the court.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Michele Anderson, Catherine Rucker, Lei Chala Wilson, Shaun Dabby Jacobs,
Darin Wessel, Mark Flory, Christopher Cooke, Margaret Grover, Margo Bouchet, Beverly
Williams

STATEMENT OF REASONS

The Problem (including Existing Law): The current travel reimbursement for jurors, at thirty-
four cents ($0.34) per mile, for a one-way trip only and only after the first day of service, is not
reasonable. As a result, many potential jurors, who are low-income, simply cannot afford to
travel to and from the courthouse..

The Solution: Because jurors are performing a public service, the State of California should
reimburse them for their actual, round-trip travel expenses. As of January 1, 2025 the IRS
standard mileage rate for the use of a car driven “for business” is $0.70 per mile. See IR-2024-
312, (Dec. 19, 2024) (Standard Mileage Rates for 2025).

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION

AB 1277 (Essayli, 2025-2026 Reg. Sess.) AB 1452 (Ting, 2021-2022 Reg. Sess.), effective Jan.
1, 2022, sunset Jan. 1, 2025, established a “pilot program” for the San Francisco Superior Court
to pay low-income jurors one hundred dollars ($100) per day for jury service, for criminal trials
only. However, AB 1452 did not address the issue of reasonable travel reimbursements for
jurors. . AB 881 (Ting, 2023-2024 Reg. Sess.) was vetoed, It would have expanded the pilot
program to four additional counties. CCBA had prior resolutions 08-10-2022, and 08-11-
2022.AB 1981 Jury Pilot Program (Assem. Bill 1981 [Lee]; Stats 2022, ch. 326, effective
January 1, 2023) increased mileage from .32 to round trip mileage. In addition, see SB 1102
(Committee on Budget and Fiscal Review, 2003-2004 Reg. Sess.; amended by Stats, 2004, Ch.
227, Sec. 9. Effective August 16, 2004 (which amended Code of Civil Procedure section 215).’
See also SB 14 (Calderon, 1995-1996 Reg. Sess.), which had proposed a mileage reimbursement
of $0.28 per mile one-way for jurors traveling more than 50 miles.

AUTHOR AND/OR PERMANENT CONTACT:
Michele Anderson, P.O. Box 1160 Long Beach 90807, (562) 243-6407,
micheleanderson535@msn.com

RESPONSIBLE FLOOR DELEGATE:
Michele Anderson, P.O. Box 1160 Long Beach 90807, (562) 243-6407,
micheleanderson535@msn.com
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RESOLUTION 03-05-2025

DIGEST

Civil Procedure: Daily Fee for Jury Service

This resolution amends Code of Civil Procedure section 215 to increase the daily rate of pay for
jurors from $15.00 to $100 per day and to require payment on the first day of service.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
CCBA had prior resolutions 08-10-2022 and 08-11-2022, both of which were Approved in

Principle.

Reasons:

This resolution amends Code of Civil Procedure section 215 to increase the daily rate of pay for
jurors from $15.00 to $100 per day and to require payment on the first day of service. This
resolution should be approved in principle because current rates are out of date and do not
provide adequate compensation for performing this important public service.

Subsection (a) of section 215 of the Code of Civil Procedure provides,

“the fee for jurors in the superior court, in civil and criminal cases, is fifteen dollars
($15.00) a day for each day’s attendance as a juror after the first day.”

This resolution would raise the daily rate from $15.00 to $100.00 and it would start on day one
of service.

This resolution should be approved in principle for a number of reasons. First, the fifteen dollar
a day payment has not been modified since 2004. Second, jurors are an integral part of our court
system and large numbers of potential jurors are unable to participate in our court system due to
financial hardship. Due to the hardship, our court system is not an accurate cross-section of our
body politic. Increased compensation may address this issue. Third, the jurors time is valuable
and should be treated as such. Participating in jury service is an obligation inherent in our
system, but it unfair and unduly burdensome to require people to participate in jury service and
receive compensation that is insufficient to pay for the meal they will likely have to purchase
during the lunch break during their service.

The proposed amendment mirrors the San Francisco Pilot Program for criminal cases only,
authorized by AB 1452 (Ting, 2021-2022 Reg. Sess.) effective January 1, 2022 (sunset on
January 1, 2025). The San Francisco Pilot Program authorized by AB 1452 (for eligible
participants only, i.e., low to moderate incomes) terminated on January 1, 2025 and was not
extended or renewed.
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The Pilot Program was funded by philanthropic dollars raised by the San Francisco Treasurer’s
Financial Justice Project. Upon completion of the Pilot Program the stakeholders were to conduct
an evaluation of the pilot program.

Seven counties Alameda, Eldorado, Fresno, Imperial, Monterey, San Bernardino & Shasta also
tried the pilot program (AB 1981) which went along with the $100 per day increase for serving.

Effective May 19, 2025, only Alameda County has renewed the pilot program. The other
counties did not extend the program because it was eliminated in Governor Newsom’s revised
state budget proposal to help close a state deficit.

However, even with State budget cuts and the added costs this increase will cause, effective
ways to defray or redirect those cost should be fully explored.

The biggest hurdle the proposed language will face is the increase in court funding that will be
needed to properly compensate the jurors for their services. The proposal asks for an eight-five
dollar ($85.00) increase in payment to each juror (one hundred on day one). Depending on the
type of jury (civil vs penal), there will be an increased cost of such increased juror compensation
for the government or the private party. In addition, the legislature and executive branch will
likely be unwilling to properly fund the judiciary to comply with the change.

Therefore, this resolution should be approved in principle.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 215, to read as follows:

§ 215

(a) Except as provided in subdivision (b), on and after July 1, 2000 2026, the fee for jurors in the
superior court, in civil and criminal cases, is fifteer one hundred dollars ($+5$100) a day for
each day’s attendance as a juror after-thefirst-day.

(b) A juror who i1s employed by a federal, state, or local government entity, or by any other
public entity as defined in Section 481.200, and who receives regular compensation and benefits
while performing jury service, shall not be paid the fee described in subdivision (a).

(c) All jurors in the superior court, in civil and criminal cases, shall be reimbursed for mileage at
the rate of thirty-four cents ($0.34) per mile for each mile actually traveled in attending and
returning from court as a juror after the first day.

(d) All jurors and prospective jurors who have been summoned shall be provided with access to
existing public transit services at no cost utilizing one of the following options:

(1) Courts may partner with public transit operators in their county to create new programs or
continue existing public transit programs that provide no-cost service for jurors and prospective
jurors who have been summoned.

(2) A method of reimbursement determined by the court up to a daily maximum of twelve dollars

($12).
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(e) Subdivision (d) does not apply to a court in an area where a public transit operator does not
provide existing service that is reasonably available to the court facility.

() In determining whether transit service is reasonably available to the court facility, the court
shall consider factors that include, but are not limited to, all of the following:

(1) Proximity of transit service to the court location.

(2) Hours of operation of transit service in the vicinity of the court location.

(3) Frequency of operation of transit service in the vicinity of the court location.

(4) Availability of transit access to all areas of the court’s jurisdiction from which a potential
juror may reside.

(g) Prior to determining that transit service is not reasonably available to the court facility, the
court shall contact the public transit operator to inquire whether new transit options may be
implemented near the court.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Michele Anderson, Catherine Rucker, Lei Chala Wilson, Margo Bouchet,
Beverly Williams, Mark Flory, Christopher Cooke, Margaret Grover, Shaun Jacobs, Darin
Wessel.

STATEMENT OF REASONS

The Problem (including Existing L.aw): The current payment of fifteen dollars ($15) per day,
which only begins on the second day of jury service, is insufficient. As a result, many people
who earn more than $15 per day and whose employers refuse to pay for their time off from work
cannot afford to serve on a jury. In addition, although Labor Code section 230(a) prohibits
employers from discharging or discriminating against employees, there are no requirements for
private-sector employers to pay employees while they are serving on juries. (For information
about the payment of wages for public sector employees who serve on juries, see Code of Civil
Procedure section 215(b)).

A 2022 national public opinion survey by the National Center for State Courts found that 84% of
Americans believe that trials by jury help make the justice system accountable to the rule of law
and the Constitution. Inconsistencies in the amounts and methods used to compensate jurors’
daily compensation is far below respective federal or state minimum wage. Compensation raises
important issues regarding diverse populations participatory role in the effective and fair
administration of justice..

The Solution: This resolution proposes a payment of one hundred dollars ($100) per day. This
amount would match the amount in the San Francisco Superior Court pilot program that was
authorized by AB 1452 (Ting, 2021-2022 Reg. Sess.), effective January 1, 2022 (sunset on
January 1, 2025) — for criminal trials only. Also, this matches the current pilot programs for
Alameda County.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
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CURRENT OR PRIOR RELATED LEGISLATION

AB 1277 (Essayli, 2025-2026 Reg. Sess.) AB 1452 (Ting, 2021-2022 Reg. Sess.) effective Jan.
1, 2022, sunset Jan. 1, 2025. AB 1452 adds Code of Civil Procedure section 240 to create a pilot
program in the Superior Court of San Francisco to pay low-income people one hundred dollars
($100) per day for jury service, for criminal trials only. In addition, see SB 1102 (Committee on
Budget and Fiscal Review, Reg. Sess. 2003-2004; amended by Stats, 2004, Ch. 227, Sec. 9.
Effective August 16, 2004 (which amended Code of Civil Procedure section 215). See also SB
14 (Calderon, Reg. Sess. 1995- 1996), which proposed juror fees of $16 per day after the first
day of service. AB 881 (Ting, 2023-2024 Reg. Sess.) was vetoed, It would have expanded the
pilot program to four additional counties. CCBA had prior resolutions 08-10-2022, and 08-11-
2022.

AUTHOR AND/OR PERMANENT CONTACT:

Michele Anderson, P.O. Box 1160, Long Beach Ca 90807, (562) 243-6407.
Micheleanderson535@msn.com

RESPONSIBLE FLOOR DELEGATE: Michele Anderson

Page 4 of 4



RESOLUTION 03-06-2025

DIGEST

Civil Procedure: Electronic Service of Summons

Amends Code of Civil Procedure sections 415.30 and 417.10 to allow service of summons by
mail and electronic mail, with a Notice and Acknowledgement, on all defendants.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure sections 415.30 and 417.10 to allow service of
summons by mail and electronic mail, with a Notice and Acknowledgement, on all defendants.
The resolution should be approved in principle because it allows an expeditious manner for
serving the summons and complaint, consistent with modern day communications practices,
while assuring that the defendant actually received the documents.

Current law allows service of a summons and complaint through a variety of means: personal
delivery to the defendant; substitute service, i.e., leaving papers at home or work with a
competent individual, followed by mailing; service by mail with an acknowledgment of receipt
which the defendant must sign and return; service by mail on an out-of-state defendants; and,
service by publication, if the defendant cannot be served with due diligence and the court
approves publication. (See, Code Civ. Proc. §§ 415.10 through 415.50).

This resolution would allow service of a defendant through electronic mail. Before attempting
service, the plaintiff must verify the appropriate email address for the defendant or their counsel.
A Notice and Acknowledgement of Receipt must be provided with the summons. Electronic
service is complete only when the defendant signs and returns the Notice and Acknowledgement.

This resolution should be approved in principle because it strikes an appropriate balance between
the use of electronic communications and the need to assure that the defendant has actual notice
of the litigation. Other states allow a greater range of electronic service, including service
through social media sites. (See, e.g., Tex. R. Civ. Proc., R. 10, subd. (b), allowing substitute
service through social media sites if the defendant cannot be served with due diligence and with
court approval). Under this resolution, notice to the defendant is more likely because the email
address must be verified before service is attempted. The defendant indicates actual receipt of the
summons by returning the Notice and Acknowledgement. If the defendant does not return the
Notice and Acknowledgement, the electronic service is not effective. However, the defendant
who does not return the Notice and Acknowledgement may be responsible for the costs of
effecting service through other means.

Therefore, this resolution should be approved in principle.
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TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 415.30 and Code of Civil Procedure section
417.10, to read as follows:

§ 415.30

(a) A summons may be served by mail or email on a person within or outside California as
provided in this section. A copy of the summons and of the complaint shall be either:

(1) mailed (by first-class mail or airmail, postage prepaid) to the person to be served, together with
two copies of the notice and acknowledgment provided for in subdivision (b) and a return
envelope, postage prepaid, addressed to the sender; or

(2) emailed to the person to be served together with an electronic copy of the Notice and
Acknowledgement of Receipt provided for in subsection (b) below. Before serving a represented
party or unrepresented party, the person effecting service shall confirm the appropriate electronic
service address for the counsel or unrepresented party being served. The signature of an
unrepresented party on the notice and acknowledgment of receipt described below in 415.30(b)
shall constitute express consent to electronic service for the limited purpose of the pleadings served
with that notice and acknowledgement of receipt and supersedes Code of Civil Procedure section
1010.6(c)(3)(1) for that limited purpose.

(b) The notice specified in subdivision (a) shall be in substantially the following form:

(Title of court and cause, with action number, to be inserted by the sender prior to
mailing)

NOTICE

To: (Here state the name of the person to be served.)

This summons is served pursuant to Section 415.30 of the California Code of Civil
Procedure. Failure to complete this form and return it to the sender within 20 days of the
date it is mailed or emailed to you may subject you (or the party on whose behalf you are
being served) to liability for the payment of any expenses incurred in serving a summons
upon you in any other manner permitted by law. If you are served on behalf of a
corporation, unincorporated association (including a partnership), or other entity, this form
must be signed in the name of such entity by you or by a person authorized to receive
service of process on behalf of such entity. In all other cases, this form must be signed by
you personally or by a person authorized by you to acknowledge receipt of summons.
Section 415.30 provides that this summons is deemed served on the date of execution of
an acknowledgment of receipt of summons.

Signature of sender

Page 2 of §



40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85

ACKNOWLEDGMENT OF RECEIPT OF SUMMONS

This acknowledges receipt on (insert date) of a copy of the summons and of the complaint
at (insert address).

Date:

(Date this acknowledgement is executed)

Signature of person acknowledging receipt,
with title if acknowledgement is made on
behalf of another person.

(c) Service of a summons pursuant to this section is deemed complete on the date a written
acknowledgment of receipt of summons is executed, if such acknowledgment thereafter is returned
to the sender.

(d) If the person to whom a copy of the summons and of the complaint are mailed or emailed
pursuant to this section fails to complete and return the acknowledgment form set forth in
subdivision (b) within 20 days from the date the party attempted service by ef-such mailing or
email transmittal, the party to whom the summons was mailed or emailed shall be liable for
reasonable expenses thereafter incurred in serving or attempting to serve the party by another
method permitted by this chapter, and, except for good cause shown, the court in which the action
is pending, upon motion, with or without notice, shall award the party such expenses whether or
not he that person is otherwise entitled to recover his or her costs in the action.

(e) A notice or acknowledgment of receipt in form approved by the Judicial Council is deemed to
comply with this section.

§ 415.30

(a) If served under Section 415.10, 415.20, or 415.30, by the affidavit of the person making the
service showing the time, place, and manner of service and facts showing that the service was
made in accordance with this chapter. The affidavit shall recite or in other manner show the name
of the person to whom a copy of the summons and of the complaint were delivered, and, if
appropriate, his or her title or the capacity in which he or she is served, and that the notice required
by Section 412.30 appeared on the copy of the summons served, if in fact it did appear.

If service is made by mail or email pursuant to Section 415.30, proof of service shall include the
acknowledgment of receipt of summons in the form provided by that section or other written
acknowledgment of receipt of summons satisfactory to the court.

(b) If served by publication pursuant to Section 415.50, by the affidavit of the publisher or printer,
or his or her foreperson or principal clerk, showing the time and place of publication, and an
affidavit showing the time and place a copy of the summons and of the complaint were mailed to
the party to be served, if in fact mailed.

(c) If served pursuant to another law of this state, in the manner prescribed by that law or, if no
manner is prescribed, in the manner prescribed by this section for proof of a similar manner of
service.
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(d) By the written admission of the party.

(e) If served by posting pursuant to Section 415.45, by the affidavit of the person who posted the
premises, showing the time and place of posting, and an affidavit showing the time and place
copies of the summons and of the complaint were mailed to the party to be served, if in fact mailed.
(f) All proof of personal service shall be made on a form adopted by the Judicial Council.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Karine Cargo, Alicia Gamaz, James Wood, Ciaran O’Sullivan, Gerald
Richards, Gretchen Rubel, Brenda Sanders, Deborah Wald, Patricia Purcell, Melissa Allain

STATEMENT OF REASONS

The Problem (including Existing Law): Existing law in Code of Civil Procedure section 415.30
and 417.10 permit a party to have a third person serve a Summons and Complaint or Petition by
Notice and Acknowledgement of Receipt (“NAR”) via U.S. Mail. It is unclear, especially to
self-represented parties, whether the pleadings can be served via electronic mail (“email”) with a
NAR and returned via email. Some Superior Court family law clerks have rejected an NAR
served on a Respondent by email because the legal authority is unclear.

Cal. Rule of Court 2.251(a), provides that:

“when a document may be served by mail,... the document may be served electronically under
Code of Civil Procedure Section 1010.6, Penal code section 690.5, and the rules in this chapter.
For purposes of electronic service made pursuant to Penal Code section 690.5, express consent to
electronic service is required.”

However, Section 1010.6 has limitations as described below.

Only if your county has mandatory electronic filing and service rules, then Code of Civil
Procedure 1010.6(b) permits after a party has appeared in the litigation, of service of a notice or
document by mail, express mail, overnight delivery or facsimile transmission, which would
include the NAR. However, some counties don’t make it mandatory for represented parties to
accept electronic service. Also, even under Code of Civil Procedure section 1010.6, there is a
restriction under subsection (c¢), which only permits electronic service on self-represented parties
if they expressly consent to it, serve a notice on all parties, and file the notice with the court.
This code section does not include the service of a Summons and Complaint by NAR (by a third
person) and the existing framework is too complex and confusing for most self-represented
parties, especially indigent family law litigants.

Section 415.30(b) and (d) are too vague as to when the 20 day deadline starts and it could be
construed by the recipient as the date it is received. Section 415.30.(d) should be updated to be
gender neutral.

Section 417.10 would also need to be updated to include email service..

The Solution: A rule in section 415.30(a) that permits a party to serve the initial pleadings with a
NAR via email and permits the responding party to return it via email is more efficient. That
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procedure serves the needs of indigent self-represented parties. The above amendments to
section 415.30(b) and (d) also clarify that the 20 day deadline starts from the date the NAR is
served by the serving party rather than the date it is received. This eliminates confusion. The
gender-neutral revisions updates an out of date reference.

IMPACT STATEMENT

This resolution may require the Judicial Council adopt conforming changes to Rules of Court.
This would require the Judicial Council to update the NAR forms such as Judicial Council form
FL-117 (for family law pleadings) and POS-015 (for other civil pleadings)

CURRENT OR PRIOR RELATED LEGISLATION

Section 415.30 History:Enacted Legislation Added by Stats.1969, c. 1610, p. 3363, § 3,
operative July 1, 1970.Section 417.10 History:(Added by Stats.1969, c. 1610, p. 3363, § 3,
operative July 1, 1970. Amended by Stats.1972, c. 719, § 2; Stats.1980, c. 676, § 65; Stats.1986,
c. 953, § 2, operative July 1, 1987; Stats.2006, c. 538 (S.B.1852), § 63.)

AUTHOR AND/OR PERMANENT CONTACT:
Karine Cargo, Hersh Family Law Practice, P.C., 456 Montgomery St., 17th Floor, San Francisco,
California, 94104; email: kcargo@hflp.com, phone (415) 788-2200.

RESPONSIBLE FLOOR DELEGATE: Karine Cargo, San Francisco, California, email:
kcargo@hflp.com, phone (415) 788-2200.
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RESOLUTION 03-07-2025

DIGEST

Demurrers: Amendment to Pleadings

Amends Code of Civil Procedure sections 430.41 and 472 to allow an amended complaint or
amended cross-complaint in response to a demurrer without leave of court.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution Amends Code of Civil Procedure sections 430.41 and 472 to allow an amended
complaint or amended cross-complaint in response to a demurrer without leave of court. This
resolution should be approved in principle as it does appear to clarify existing ambiguity.

Currently, C.C.P section 430.41 allows a complaint or cross-complaint to be amended no more
than three times in response to a demurrer and prior to the case being at issue, absent leave of
court. C.C.P. section 472, however, provides that a party may amend a pleading once without
leave to amend. It is therefore unclear if a party is allowed to amend three times (in response to
a demurrer), or four times (in addition to the one amendment allowed under Section 472).
According to the proponent, there is much confusion as to whether leave of court is required to
amend already-amended pleadings in response to a demurrer in light of the holding in Hedwall v.
PCMV, LLC (2018) 22 Cal. App. 5th 564 [cited for the proposition that one cannot amend more
than once, period, without leave of court even in response to demurrers].

This amendment would clarify any ambiguity by clarifying that up to three amendments can be
made to already amended pleadings without leave of court (allowing for up to four amendments
without leave of court). Leave to amend is often granted as it is often an abuse of discretion not
to allow leave to amend. Repeated requests for leave to amend, then, only serve to slow an
already overburdened court system and create additional costs for litigants. This resolution may
alleviate some of this judicial backlog and should therefore be approved in principle.

It should be noted that there is no ambiguity in the code sections amended in this proposed
resolution, but it appears that perhaps the courts have not caught up with the most recent 2016
amendments to these code sections. Since this resolution clarifies that a complaint or cross-
complaint may be amended up to four times despite rules made by the courts post-2016 which
appear to have been confused by the plain language of the statutes, this resolution should be
approved in principle.

There are no similar pending bills, nor any in the last three years.

Therefore, this resolution should be approved in principle.
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SDCBA OPPOSITION TO RESOLUTION 03-07-2025

The San Diego County Bar Association recommends disapproval of Resolution 03-07-2025.
While its goal is to reduce motion practice, the proposal would have the opposite effect. The
issue of amending complaints is already effectively addressed through stipulation, a widely
accepted and commonly used practice.

The resolution would revise Sections 430.41 and 472 of the California Code of Civil Procedure
to permit up to four amendments to a complaint in response to a demurrer without the need for a
court’s leave. The proponents argue this would reduce motion practice. In reality, it would
prolong litigation, increase costs, and burden the court.

Current law allows one amendment as of right. This approach promotes better initial pleadings
and incentivizes parties to cooperate on amendments. It also limits abuse by bad-faith plaintiffs
who might repeatedly amend their claims to avoid a ruling on their sufficiency. Allowing up to
four amendments would enable plaintiffs to force defendants to refile demurrers or motions to
strike multiple times, with each round incurring additional costs, delays, and court involvement.

First, parties are already required to meet and confer five days before a responsive pleading is
due. This process is designed to resolve issues promptly and efficiently. If those efforts fail, the
court can hear the demurrer and proceed with the case. Delaying that process through multiple
amendments would frustrate rather than streamline litigation.

Second, expanding the right to amend risks abuse. A plaintiff seeking to drive up litigation costs
could file amendments after each of the first three demurrers. Each amendment would require a
new meet-and-confer and opposition, draining resources. By limiting plaintiffs to a single
amendment, the current rule encourages focus, clarity, and proof-based pleading, consistent with
the plaintiff’s burden of proof throughout the case.

Third, the practical reality is that parties routinely stipulate to amendments when warranted.
Courts nearly always approve these stipulations, as in Payton v. CSI Electrical Contractors, Inc.
(2018) 27 Cal.App.5th 832, 849 (“Leave to amend a complaint should be given liberally.”). If the
parties agree, there is no need for motion practice. But if they don’t, the current system allows
the court to intervene after the first amendment. The resolution would eliminate that balance,
giving plaintiffs unilateral power to amend without limits or cooperation, leaving defendants
without meaningful recourse.

Finally, this proposal would make it more challenging for courts to meet case management
deadlines. Each amended complaint would reset the response period, potentially delaying
resolution by months. That time could otherwise be used for discovery or preparing for trial.

The proposal undermines the goal it seeks to achieve. The current stipulation process already
minimizes motion practice while preserving fairness. Expanding amendment rights will only
create delays, costs, and conflicts. For these reasons, the resolution should be rejected.
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TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure sections 430.41 and 472, to read as follows:

§430.41

(a) Before filing a demurrer pursuant to this chapter, the demurring party shall meet and confer
in person, by telephone, or by video conference with the party who filed the pleading that is
subject to demurrer for the purpose of determining whether an agreement can be reached that
would resolve the objections to be raised in the demurrer. If an amended complaint, cross-
complaint, or answer is filed, the responding party shall meet and confer again with the party
who filed the amended pleading before filing a demurrer to the amended pleading.

(1) As part of the meet and confer process, the demurring party shall identify all of the specific
causes of action that it believes are subject to demurrer and identify with legal support the basis
of the deficiencies. The party who filed the complaint, cross-complaint, or answer shall provide
legal support for its position that the pleading is legally sufficient or, in the alternative, how the
complaint, cross-complaint, or answer could be amended to cure any legal insufficiency.

(2) The parties shall meet and confer at least 5 days before the date the responsive pleading is
due. If the parties are not able to meet and confer at least 5 days before the date the responsive
pleading is due, the demurring party shall be granted an automatic 30-day extension of time
within which to file a responsive pleading, by filing and serving, on or before the date on which a
demurrer would be due, a declaration stating under penalty of perjury that a good faith attempt to
meet and confer was made and explaining the reasons why the parties could not meet and confer.
The 30-day extension shall commence from the date the responsive pleading was previously due,
and the demurring party shall not be subject to default during the period of the extension. Any
further extensions shall be obtained by court order upon a showing of good cause.

(3) The demurring party shall file and serve with the demurrer a declaration stating either of the
following:

(A) The means by which the demurring party met and conferred with the party who filed the
pleading subject to demurrer, and that the parties did not reach an agreement resolving the
objections raised in the demurrer.

(B) That the party who filed the pleading subject to demurrer failed to respond to the meet and
confer request of the demurring party or otherwise failed to meet and confer in good faith.

(4) A determination by the court that the meet and confer process was insufficient shall not be
grounds to overrule or sustain a demurrer.

(b) A party demurring to a pleading that has been amended after a demurrer to an earlier version
of the pleading was sustained shall not demur to any portion of the amended complaint, cross-
complaint, or answer on grounds that could have been raised by demurrer to the earlier version
of the complaint, cross-complaint, or answer.

(c) If a court sustains a demurrer to one or more causes of action and grants leave to amend, the
court may order a conference of the parties before an amended complaint or cross-complaint or a
demurrer to an amended complaint or cross-complaint, may be filed. If a conference is held, the
court shall not preclude a party from filing a demurrer and the time to file a demurrer shall not
begin until after the conference has concluded. This section does not prohibit the court from
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ordering a conference on its own motion at any time or prevent a party from requesting that the
court order a conference to be held.

(d) This section does not apply to the following civil actions:

(1) An action in which a party not represented by counsel is incarcerated in a local, state, or
federal correctional institution.

(2) A proceeding in forcible entry, forcible detainer, or unlawful detainer.

(e) (1) In response to a demurrer, an amended complaint or amended cross-complaint may be
amended to respond to the defects identified in the demurrer without leave of court. In response
to a demurrer-and-prior-to-the-case-beingatissue, a complaint or cross-complaint shall not be
amended more than three times, absent an offer to the trial court as to such additional facts to be
pleaded that there is a reasonable possibility the defect can be cured to state a cause of action.
The three-amendment limit shall not include an amendment made without leave of the court
pursuant to Section 472, provided the amendment is made before a demurrer to the original
complaint or cross-complaint is filed.

(2) Nothing in this section affects the rights of a party to amend its pleading or respond to an
amended pleading after the case is at issue.

(f) Nothing in this section affects appellate review or the rights of a party pursuant to Section
430.80.

(g) If a demurrer is overruled as to a cause of action and that cause of action is not further
amended, the demurring party preserves its right to appeal after final judgment without filing a
further demurrer.

§472

(a) A party may amend its pleading once without leave of the court at any time before the
answer, demurrer, or motion to strike is filed, or after a demurrer or motion to strike is filed but
before the demurrer or motion to strike is heard if the amended pleading is filed and served no
later than the date for filing an opposition to the demurrer or motion to strike. A party may
amend the pleading after the date for filing an opposition to the demurrer or motion to strike,
upon stipulation by the parties. The time for responding to an amended pleading shall be
computed from the date of service of the amended pleading.

(b) This section shall not apply to a special motion brought pursuant to Section 425.16.

(c) A party may amend an amended pleading in response to a demurrer pursuant to Section
430.41.
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PROPONENTS: Alicia M. Gamez, Ciaran O’Sullivan, Karine Cargo, Melissa Allain, Gerald
Richards, Ujvala Singh, Jeanne Darrah, John Rueppel, Yulissa Zulaica, Deborah Fox

STATEMENT OF REASONS

The Problem:

Under existing law, Code of Civil Procedure §§ 430.41 and 472 create confusion. Section 472
provides that a party may amend a pleading once without leave to amend. Section 430.41 allows
a party to amend no more than three times in response to a demurrer, in addition to the one
amendment allowed under Section 472. Section 430.41 says nothing about whether leave of
court is required. Read together, many lawyers construe leave of court as being required to
amend already-amended pleadings pursuant to Section 430.41, even when confronted by a
demurrer or motion to strike, because Section 472 allows only one amendment without leave of
court. See Hedwall v. PCMV, LLC (2018) 22 Cal. App. 5th 564 [cited for the proposition that
one cannot amend more than once, period, without leave of court even in response to demurrers].

Thus, current authority appears to require a party facing a demurrer to a subsequent pleading to
oppose the demurrer or file a motion for leave of court to amend, rather than simply file an
amended pleading that responds to the defects alleged by the demurrer. Requiring a motion for
leave of court to amend when confronted by a demurrer to a subsequent pleading makes Section
430.41 somewhat redundant, because leave to amend is always available by motion, regardless
of whether a demurrer is pending. The clear intent of section 430.41(e), when read with section
472, 1s to allow up to four amendments, without leave of court. Thus, the ambiguity may further
imply that Section 430.41’s purpose is to cap the number of motions for leave to amend to no
more than three. Rather than facilitating amendment of an amended pleading, with resulting
savings of legal and judicial resources, the tool provided by Section 430.41 is ambiguous, creates
uncertainty, and undoubtedly results in unnecessary motion practice.

The Solution:

This Resolution clarifies a plain ambiguity or conflict between Sections 430.41 and 472. This
Resolution clarifies that in response to a demurrer, an amended pleading may be further amended
without the necessity of a motion for leave of court to amend for the limited purpose of
addressing defects identified by a demurrer. This Resolution reduces the burden on courts of
recursive motion practice, expedites litigation, and reduces costs by settling the pleadings more
quickly and efficiently.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
CURRENT OR PRIOR RELATED LEGISLATION

2023 Cal AB 1756 amended Code of Civil Procedure § 430.41, subd. (a), principally to clarify
that the meet and confer required may occur via video conference.

2020 Cal AB 3364 amended Code of Civil Procedure § 430.41, subd. (c), principally to delete
subdivision (h) which was a sunset provision.
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2015 Cal SB 383 added Code of Civil Procedure § 430.41 and amended Code of Civil Procedure
§§ 472 and 472a.

AUTHOR AND/OR PERMANENT CONTACT

Alicia M. Gamez. Gamez Law, 100 Pine Street, Suite 1250, San Francisco, California 94111,
Tel. 415-341-8143, alicia@gamezlaw.com

RESPONSIBLE FLOOR DELEGATE

Alicia M. Gamez. Gamez Law, 100 Pine Street, Suite 1250, San Francisco, California 94111,
Tel. 415-341-8143, alicia@gamezlaw.com
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