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RESOLUTION 04-01-2025 

Choose an item. 

DIGEST 

Criminal: Forfeiture of Electronic Devices Employed in Specified Crime 

Amends Penal Code section 502.01 to authorize the court to order forfeiture of devices where the 

inculpatory information contained therein cannot be ascertained due to encryption.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:           

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 502.01 to authorize the court to order forfeiture of 

devices where the inculpatory information contained therein cannot be ascertained due to 

encryption. This resolution should be approved in principle because it subserves the purpose and 

intent of the statute; the criminal defendant should not be able to profit or hide behind encryption 

of the devices reasonably believed to be part of the criminal activity for which the defendant was 

convicted. 

 

On petition of the prosecuting attorney upon sentencing of a convicted defendant regarding 

specified crimes, a hearing may be conducted to determine whether the defendant had property 

or a property interest in an illegal computer or computer system or network, or 

telecommunication device, including software residing therein, that was used to commit or 

conspire to commit these certain crimes (lewd and lascivious conduct, obscenity and sexual 

exploitation concerning a minor, criminal threats, fraud and forgery, larceny, impersonation and 

cheating, credit card fraud, electronic invasion of privacy and information theft, unauthorized 

access and malicious injury to utility companies, stalking and harassment, etc.). If the prosecutor 

can establish by a preponderance of the evidence such property was implicated in the 

commission of the crime, the defendant may be ordered to forfeit the electronic equipment unless 

the court concludes the property otherwise subject to forfeiture is unlikely to be used for future 

illegal acts. 

 

The wisdom and ultimate utility of the forfeiture proviso has already been decided by the 

legislature. Before us is whether a convicted defendant can frustrate the prosecuting attorney’s 

ability prove a particular computer, cell phone or electronic device, was used in the crime, where 

the defendant encrypted the inculpatory information contained therein, thereby rendering it 

inaccessible to anyone else. The resolution proposes that these devices may be subject to 

forfeiture—even without direct evidence it was used in the crime—so long as the magistrate 

agreed good cause suspicion existed when it issued the search warrant under section 1546.1 of 

the Penal Code, describing the seized device. This seems fair under the circumstances. The 

defendant always has the option, if seeking return of the encrypted device, to provide the 

passcode to access the data contained therein, rebutting the presumption created by this proposed 

amendment to the statute. In that way, the defendant can show the seized encrypted device was 

not used in the crime for which the defendant was convicted, and avoid its forfeiture.  
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Therefore, this resolution should be approved in principle.  

 

 

OCBA OPPOSITION TO RESOLUTION 04-01-2025 

 

The Orange County Bar Association opposes this resolution, which subjects to forfeiture an 

electronic device for which a search warrant was issued but which cannot be searched because 

law enforcement cannot break the passcode or encryption on the device.  Penal Code section 

502.01 generally subjects equipment used to commit certain specified crimes, which range from 

child pornography and molestation to theft, to forfeiture.  

Expanding the scope of forfeiture to include devices such as telephones and computers that have 

not been shown to be illegal per se or used in the commission of a crime exceeds the purpose of 

the forfeiture statute and becomes punitive in nature.  These items are not evidence in the case. 

When a magistrate issues a search warrant, the magistrate may have only found that the item 

“tends to show that a felony has been committed or that a particular person has committed a 

felony,” i.e., the item is a lead to identity or to see if a crime was even committed. Police may be 

trying to find associates of a suspect.  And, in other instances, the items may be used in the 

commission of a crime, but not always.  The resolution does not distinguish between these 

situations. And because the item could not be searched, the resolution makes items which have 

no evidentiary value and nothing illegal on them subject to forfeiture.   

Where the suspect is a minor, the language of the statute applies forfeiture to the parent or 

guardian’s property because the minor’s possessions are often purchased by the parents.  The 

expansion created by the resolution forces those parents and guardians to give up their privacy 

rights when their own personal property is caught up in a seizure in order to have a chance to get 

their property back. 

Finally, the language of the resolution is overly broad.  It does not specify how much of the 

device must be encrypted for the forfeiture provision to apply. Potentially, law enforcement’s 

inability to unlock a single file on a computer or one application on a phone could be sufficient 

to cause forfeiture, even if other portions of the device were examined with no incriminating 

evidence found. 

This expansion of forfeiture would neither be in the interest of justice or meet any justifiable 

societal functions. 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 502.01 to read as follows: 

 

§ 502.01 1 

(a) As used in this section: 2 

(1) “Property subject to forfeiture” means any property of the defendant that is illegal 3 

telecommunications equipment as defined in subdivision (g) of Section 502.8, or a computer, 4 

computer system, or computer network, and any software or data residing thereon, if the 5 
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telecommunications device, computer, computer system, or computer network was used in 6 

committing a violation of, or conspiracy to commit a violation of, subdivision (b) of Section 272, 7 

Section 288, 288.2, 311.1, 311.2, 311.3, 311.4, 311.5, 311.10, 311.11, 422, 470, 470a, 472, 475, 8 

476, 480, 483.5, 484g, or subdivision (a), (b), or (d) of Section 484e, subdivision (a) of Section 9 

484f, subdivision (b) or (c) of Section 484i, subdivision (c) of Section 502, or Section 502.7, 10 

502.8, 529, 529a, or 530.5, 537e, 593d, 593e, 646.9, or subdivision (j) of Section 647, or was 11 

used as a repository for the storage of software or data obtained in violation of those provisions, 12 

or an electronic device for which a magistrate issued a search warrant to examine pursuant to 13 

Section 1546.1, which could not be completed due to encryption. Forfeiture shall not be 14 

available for any property used solely in the commission of an infraction. If the defendant is a 15 

minor, it also includes property of the parent or guardian of the defendant. 16 

(2) “Sentencing court” means the court sentencing a person found guilty of violating or 17 

conspiring to commit a violation of subdivision (b) of Section 272, Section 288, 288.2, 311.1, 18 

311.2, 311.3, 311.4, 311.5, 311.10, 311.11, 422, 470, 470a, 472, 475, 476, 480, 483.5, 484g, or 19 

subdivision (a), (b), or (d) of Section 484e, subdivision (d) of Section 484e, subdivision (a) of 20 

Section 484f, subdivision (b) or (c) of Section 484i, subdivision (c) of Section 502, or Section 21 

502.7, 502.8, 529, 529a, 530.5, 537e, 593d, 593e, 646.9, or subdivision (j) of Section 647, or, in 22 

the case of a minor, found to be a person described in Section 602 of the Welfare and Institutions 23 

Code because of a violation of those provisions, the juvenile court. 24 

(3) “Interest” means any property interest in the property subject to forfeiture. 25 

(4) “Security interest” means an interest that is a lien, mortgage, security interest, or 26 

interest under a conditional sales contract. 27 

(5) “Value” has the following meanings: 28 

(A) When counterfeit items of computer software are manufactured or possessed for sale, 29 

the “value” of those items shall be equivalent to the retail price or fair market price of the true 30 

items that are counterfeited. 31 

(B) When counterfeited but unassembled components of computer software packages are 32 

recovered, including, but not limited to, counterfeited computer diskettes, instruction manuals, or 33 

licensing envelopes, the “value” of those components of computer software packages shall be 34 

equivalent to the retail price or fair market price of the number of completed computer software 35 

packages that could have been made from those components. 36 

(b) The sentencing court shall, upon petition by the prosecuting attorney, at any time 37 

following sentencing, or by agreement of all parties, at the time of sentencing, conduct a hearing 38 

to determine whether any property or property interest is subject to forfeiture under this section. 39 

At the forfeiture hearing, the prosecuting attorney shall have the burden of establishing, by a 40 

preponderance of the evidence, that the property or property interests are subject to forfeiture. 41 

The prosecuting attorney may retain seized property that may be subject to forfeiture until the 42 

sentencing hearing. 43 

[Subdivisions (c) through (e) remain unchanged.] 44 

(f) Notwithstanding any other provision of this chapter, the court may exercise its 45 

discretion to deny forfeiture where the court finds that the convicted defendant, or minor 46 

adjudicated to come within the jurisdiction of the juvenile court, is not likely to use the property 47 

otherwise subject to forfeiture for future illegal acts. 48 

[Subdivisions (g) through (h) remain unchanged.]49 

 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Los Angeles County Bar Association 

 

STATEMENT OF REASONS 

 

The Problem: Under existing law, a sentencing court may order the forfeiture of a defendant’s 

electronic devices, if they were used to commit a specified offense or were used as a repository 

for any data obtained as a result of the offense. However, whether an electronic device contains 

contraband material or stolen data cannot be determined by law enforcement in the case of 

electronic devices that are impervious to examination due to encryption. 

 

The Solution: This resolution would extend the items subject to forfeiture under Penal Code 

section 502.01 to include electronic devices whose examination pursuant to a CalECPA warrant 

could not be completed due to encryption. 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule. 

 

CURRENT OR PRIOR RELATED LEGISLATION 

None known. 

 

AUTHOR AND/OR PERMANENT CONTACT: 

Michael Fern, Los Angeles, sclawyer@gmail.com 

 

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com 
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RESOLUTION 04-02-2025 

Choose an item. 

DIGEST 

Penal Code: Resentencing Life Prisoners convicted as juveniles after fifteen years incarceration. 

Amends Penal Code section 1170 to allow prisoners sentenced to life without parole or the 

equivalent when under age 18 to seek re-sentencing after 15 years outside Juvenile Court.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

Resolution 09-01-2013, which would add jail incarceration to the reach of the statute, was 

approved in principle and enacted through AB1156 (2015-2016) 

 

Reasons: 

This resolution amends Penal Code section 1170 to allow prisoners sentenced to life without 

parole or the equivalent when under age 18 to seek re-sentencing after 15 years outside Juvenile 

Court.  This resolution should be approved in principle because the determination of the fate of a 

prisoner who is over the age which would otherwise to subject that prisoner to Juvenile Court 

jurisdiction would cause unnecessary delay. 

 

Currently, Penal Code section 1170, subdivision (d)(1) permits an inmate sentenced to life 

without the possibility of parole when under the age of 18 and who has served at least 15 years to 

petition for recall and re-sentencing, with certain exceptions having to do with torture or victims 

who were members of law enforcement or firefighters.  The current logic is generally that since 

it relates back, re-sentencing is to occur in the court with original jurisdiction, which means that 

all petitions are referred to Juvenile Court, with it then being incumbent on a party to further 

petition for transfer to Superior Court.  The section does not specifically refer to the functional 

equivalent of a life without parole sentence, for example a sentence of 23 years to life combined 

with a sentence of 80 years to life, but it has been held to apply to such sentences.  (People v. 

Heard (2022) 83 Cal.App.5th 608, 633.) 

 

Penal Code section 1170, subdivision (d)(6) provides a lengthy list of factors to be considered in 

connection with the re-sentencing, some of which relate to the circumstance of the original 

sentencing, but many of which involve events and activities subsequent thereto.  If it occurs, the 

re-sentencing is a substitute for the original sentence (subd. (d)(7)), but can be to a lesser term 

(subd. (d)(8), (d)(9)).  If the initial petition is denied, the defendant can petition again after 

serving 20 and 24 years, with a final petition at 25 years. (subd. (d)(10)). 

 

This resolution would expand the reach of this provision to persons sentence to the equivalent of 

life without parole to conform the statute with the Heard decision, and would also amend 

subdivision (d)(5) to provide that notwithstanding any other law, a defendant who is 30 years of 

age or older and whose sentence is recalled shall not be transferred to juvenile jurisdiction. 

 

This resolution should be approved in principle as the proposed inclusion of the phrase “and its 

functional equivalent” in subdivision (d)(1)(A) and deletion of the phrase “to life without parole” 
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in subdivision (d)(1)(B) conform with current decisional law as demonstrated by People v. 

Heard, supra, that the current language constitutes a denial of equal protection.  Insofar as the 

question of the proposed additional language for subdivision (d)(5) the decisional law cited by 

the proponent demonstrates that Proposition 57, which was intended to have all juveniles 

accused of crimes first have their matters heard in Juvenile Court appears to require all of these 

re-sentencing case petitions to originate in that court.  Although the factors involved in the 

original filing relate to the accusations against the defendant as a juvenile, all of the subsequent 

relevant evidence, including that involving the defendant’s conduct after the original disposition 

of the Juvenile Court case, and defendant’s age at the time of the petition would seem to make 

the requirement that all filings be made in Juvenile Court a waste of resources, as the cases 

logically would wind up being in Superior Court anyway.  The amendment proposed by the 

resolution would obviate the unnecessary filings and consumption of time inherent in the 

Juvenile Court transfer procedure. 

 

There are no similar pending bills, nor any in the last three years. 

 

Therefore, this resolution should be approved in principle. 

 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 1170 to read as follows: 

 

§ 1170 1 

(a)(1) The Legislature finds and declares that the purpose of sentencing is public safety 2 

achieved through punishment, rehabilitation, and restorative justice. When a sentence includes 3 

incarceration, the deprivation of liberty satisfies the punishment purpose of sentencing. The 4 

purpose of incarceration is rehabilitation and successful community reintegration achieved 5 

through education, treatment, and active participation in rehabilitative and restorative justice 6 

programs. This purpose is best served by terms that are proportionate to the seriousness of the 7 

offense with provision for uniformity in the sentences of people incarcerated for committing the 8 

same offense under similar circumstances. 9 

(2) The Legislature further finds and declares that programs should be available for 10 

incarcerated persons, including, but not limited to, educational, rehabilitative, and restorative 11 

justice programs that are designed to promote behavioral change and to prepare all incarcerated 12 

persons for successful reentry into the community. The Legislature encourages the development 13 

of policies and programs designed to educate and rehabilitate all incarcerated persons. In 14 

implementing this section, the Department of Corrections and Rehabilitation is encouraged to 15 

allow all incarcerated persons the opportunity to enroll in programs that promote successful 16 

return to the community.The Legislature finds and declares that community-based organizations 17 

are an integral part of achieving the state's objective of ensuring that all people incarcerated in a 18 

state prison have access to rehabilitative programs. The Department of Corrections and 19 

Rehabilitation is directed to maintain a mission statement consistent with these principles and 20 

shall facilitate access for community-based programs in order to meaningfully effectuate the 21 

principles set forth in this section. 22 
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(3) In any case in which the sentence prescribed by statute for a person convicted of a 23 

public offense is a term of imprisonment in the state prison, or a term pursuant to subdivision (h), 24 

of any specification of three time periods, the court shall sentence the defendant to one of the 25 

terms of imprisonment specified unless the convicted person is given any other disposition 26 

provided by law, including a fine, jail, probation, or the suspension of imposition or execution of 27 

sentence or is sentenced pursuant to subdivision (b) of Section 1168 because they had committed 28 

their crime prior to July 1, 1977. In sentencing the convicted person, the court shall apply the 29 

sentencing rules of the Judicial Council. The court, unless it determines that there are 30 

circumstances in mitigation of the sentence prescribed, shall also impose any other term that it is 31 

required by law to impose as an additional term. Nothing in this article shall affect any provision 32 

of law that imposes the death penalty, that authorizes or restricts the granting of probation or 33 

suspending the execution or imposition of sentence, or expressly provides for imprisonment in 34 

the state prison for life, except as provided in subdivision (d). In any case in which the amount of 35 

preimprisonment credit under Section 2900.5 or any other provision of law is equal to or exceeds 36 

any sentence imposed pursuant to this chapter, except for a remaining portion of mandatory 37 

supervision imposed pursuant to subparagraph (B) of paragraph (5) of subdivision (h), the entire 38 

sentence shall be deemed to have been served, except for the remaining period of mandatory 39 

supervision, and the defendant shall not be actually delivered to the custody of the secretary or 40 

the county correctional administrator. The court shall advise the defendant that they shall serve 41 

an applicable period of parole, postrelease community supervision, or mandatory supervision and 42 

order the defendant to report to the parole or probation office closest to the defendant's last legal 43 

residence, unless the in-custody credits equal the total sentence, including both confinement time 44 

and the period of parole, postrelease community supervision, or mandatory supervision. The 45 

sentence shall be deemed a separate prior prison term or a sentence of imprisonment in a county 46 

jail under subdivision (h) for purposes of Section 667.5, and a copy of the judgment and other 47 

necessary documentation shall be forwarded to the secretary. 48 

(b)(1) When a judgment of imprisonment is to be imposed and the statute specifies three 49 

possible terms, the court shall, in its sound discretion, order imposition of a sentence not to 50 

exceed the middle term, except as otherwise provided in paragraph (2). 51 

(2) The court may impose a sentence exceeding the middle term only when there are 52 

circumstances in aggravation of the crime that justify the imposition of a term of imprisonment 53 

exceeding the middle term and the facts underlying those circumstances have been stipulated to 54 

by the defendant or have been found true beyond a reasonable doubt at trial by the jury or by the 55 

judge in a court trial. Except where evidence supporting an aggravating circumstance is 56 

admissible to prove or defend against the charged offense or enhancement at trial, or it is 57 

otherwise authorized by law, upon request of a defendant, trial on the circumstances in 58 

aggravation alleged in the indictment or information shall be bifurcated from the trial of charges 59 

and enhancements. The jury shall not be informed of the bifurcated allegations until there has 60 

been a conviction of a felony offense. 61 

(3) Notwithstanding paragraphs (1) and (2), the court may consider the defendant's prior 62 

convictions in determining sentencing based on a certified record of conviction without 63 

submitting the prior convictions to a jury. This paragraph does not apply to enhancements 64 

imposed on prior convictions. 65 

(4) At least four days prior to the time set for imposition of judgment, either party or the 66 

victim, or the family of the victim if the victim is deceased, may submit a statement in 67 

aggravation or mitigation to dispute facts in the record or the probation officer's report or to 68 
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present additional facts. The court may consider the record in the case, the probation officer's 69 

report, other reports, including reports received pursuant to Section 1203.03, and statements in 70 

aggravation or mitigation submitted by the prosecution, the defendant, or the victim, or the 71 

family of the victim if the victim is deceased, and any further evidence introduced at the 72 

sentencing hearing. 73 

(5) The court shall set forth on the record the facts and reasons for choosing the sentence 74 

imposed. The court may not impose an upper term by using the fact of any enhancement upon 75 

which sentence is imposed under any provision of law. A term of imprisonment shall not be 76 

specified if imposition of sentence is suspended. 77 

(6) Notwithstanding paragraph (1), and unless the court finds that the aggravating 78 

circumstances outweigh the mitigating circumstances that imposition of the lower term would be 79 

contrary to the interests of justice, the court shall order imposition of the lower term if any of the 80 

following was a contributing factor in the commission of the offense: 81 

(A) The person has experienced psychological, physical, or childhood trauma, including, 82 

but not limited to, abuse, neglect, exploitation, or sexual violence. 83 

(B) The person is a youth or was a youth as defined under subdivision (b) of Section 84 

1016.7 at the time of the commission of the offense. 85 

(C) Prior to the instant offense, or at the time of the commission of the offense, the 86 

person is or was a victim of intimate partner violence or human trafficking. 87 

(7) Paragraph (6) does not preclude the court from imposing the lower term even if there 88 

is no evidence of those circumstances listed in paragraph (6) present. 89 

(c) The court shall state the reasons for its sentence choice on the record at the time of 90 

sentencing. The court shall also inform the defendant that as part of the sentence after expiration 91 

of the term they may be on parole for a period as provided in Section 3000 or 3000.08 or 92 

postrelease community supervision for a period as provided in Section 3451. 93 

(d) (1) (A) When a defendant who was under 18 years of age at the time of the 94 

commission of the offense for which the defendant was sentenced to imprisonment for life 95 

without the possibility of parole or its functional equivalent, has been incarcerated for at least 15 96 

years, the defendant may submit to the sentencing court a petition for recall and resentencing. 97 

(B) Notwithstanding subparagraph (A), this paragraph shall not apply to defendants 98 

sentenced to life without parole for an offense where it was pled and proved that the defendant 99 

tortured, as described in Section 206, their victim or the victim was a public safety official, 100 

including any law enforcement personnel mentioned in Chapter 4.5 (commencing with Section 101 

830) of Title 3, or any firefighter as described in Section 245.1, as well as any other officer in 102 

any segment of law enforcement who is employed by the federal government, the state, or any of 103 

its political subdivisions. 104 

(2) The defendant shall file the original petition with the sentencing court. A copy of the 105 

petition shall be served on the agency that prosecuted the case. The petition shall include the 106 

defendant’s statement that the defendant was under 18 years of age at the time of the crime and 107 

was sentenced to life in prison without the possibility of parole or its functional equivalent, the 108 

defendant’s statement describing their remorse and work towards rehabilitation, and the 109 

defendant’s statement that one of the following is true: 110 

(A) The defendant was convicted pursuant to felony murder or aiding and abetting 111 

murder provisions of law. 112 
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(B) The defendant does not have juvenile felony adjudications for assault or other felony 113 

crimes with a significant potential for personal harm to victims prior to the offense for which the 114 

sentence is being considered for recall. 115 

(C) The defendant committed the offense with at least one adult codefendant. 116 

(D) The defendant has performed acts that tend to indicate rehabilitation or the potential 117 

for rehabilitation, including, but not limited to, availing themselves of rehabilitative, educational, 118 

or vocational programs, if those programs have been available at their classification level and 119 

facility, using self-study for self-improvement, or showing evidence of remorse. 120 

(3) If any of the information required in paragraph (2) is missing from the petition, or if 121 

proof of service on the prosecuting agency is not provided, the court shall return the petition to 122 

the defendant and advise the defendant that the matter cannot be considered without the missing 123 

information. 124 

(4) A reply to the petition, if any, shall be filed with the court within 60 days of the date 125 

on which the prosecuting agency was served with the petition unless a continuance is granted for 126 

good cause. 127 

(5) If the court finds by a preponderance of the evidence that one or more of the 128 

statements specified in subparagraphs (A) to (D), inclusive, of paragraph (2) is true, the court 129 

shall recall the sentence and commitment previously ordered and hold a hearing to resentence the 130 

defendant in the same manner as if the defendant had not previously been sentenced, provided 131 

that the new sentence, if any, is not greater than the initial sentence. Victims, or victim family 132 

members if the victim is deceased, shall retain the rights to participate in the hearing. 133 

Notwithstanding any other law, a defendant who is 30 years of age or older and whose sentence 134 

is recalled shall not be transferred to juvenile jurisdiction. 135 

(6) The factors that the court may consider when determining whether to resentence the 136 

defendant to a term of imprisonment with the possibility of parole include, but are not limited to, 137 

the following: 138 

(A) The defendant was convicted pursuant to felony murder or aiding and abetting 139 

murder provisions of law. 140 

(B) The defendant does not have juvenile felony adjudications for assault or other felony 141 

crimes with a significant potential for personal harm to victims prior to the offense for which the 142 

defendant was sentenced to life without the possibility of parole. 143 

(C) The defendant committed the offense with at least one adult codefendant. 144 

(D) Prior to the offense for which the defendant was sentenced to life without the 145 

possibility of parole, the defendant had insufficient adult support or supervision and had suffered 146 

from psychological or physical trauma or significant stress. 147 

(E) The defendant suffers from cognitive limitations due to mental illness, developmental 148 

disabilities, or other factors that did not constitute a defense but influenced the defendant’s 149 

involvement in the offense. 150 

(F) The defendant has performed acts that tend to indicate rehabilitation or the potential 151 

for rehabilitation, including, but not limited to, availing themselves of rehabilitative, educational, 152 

or vocational programs, if those programs have been available at their classification level and 153 

facility, using self-study for self-improvement, or showing evidence of remorse. 154 

(G) The defendant has maintained family ties or connections with others through letter 155 

writing, calls, or visits or has eliminated contact with individuals outside of prison who are 156 

currently involved with crime. 157 
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(H) The defendant has had no disciplinary actions for violent activities in the last five 158 

years in which the defendant was determined to be the aggressor. 159 

(7) The court shall have the discretion to resentence the defendant in the same manner as 160 

if the defendant had not previously been sentenced, provided that the new sentence, if any, is not 161 

greater than the initial sentence. The discretion of the court shall be exercised in consideration of 162 

the criteria in paragraph (6). Victims, or victim family members if the victim is deceased, shall 163 

be notified of the resentencing hearing and shall retain their rights to participate in the hearing. 164 

(8) Notwithstanding paragraph (7), the court may also resentence the defendant to a term 165 

that is less than the initial sentence if any of the following were a contributing factor in the 166 

commission of the alleged offense: 167 

(A) The person has experienced psychological, physical, or childhood trauma, including, 168 

but not limited to, abuse, neglect, exploitation, or sexual violence. 169 

(B) The person is a youth or was a youth as defined under subdivision (b) of Section 170 

1016.7 at the time of the commission of the offense. 171 

(C) Prior to the instant offense, or at the time of the commission of the offense, the 172 

person is or was a victim of intimate partner violence or human trafficking. 173 

(9) Paragraph (8) does not prohibit the court from resentencing the defendant to a term 174 

that is less than the initial sentence, even if none of the circumstances listed in paragraph (8) are 175 

present. 176 

(10) If the sentence is not recalled or the defendant is resentenced to imprisonment for 177 

life without the possibility of parole, the defendant may submit another petition for recall and 178 

resentencing to the sentencing court when the defendant has been committed to the custody of 179 

the department for at least 20 years. If the sentence is not recalled or the defendant is resentenced 180 

to imprisonment for life without the possibility of parole under that petition, the defendant may 181 

file another petition after having served 24 years. The final petition may be submitted, and the 182 

response to that petition shall be determined, during the 25th year of the defendant’s sentence. 183 

(11) In addition to the criteria in paragraph (6), the court may consider any other criteria 184 

that the court deems relevant to its decision, so long as the court identifies them on the record, 185 

provides a statement of reasons for adopting them, and states why the defendant does or does not 186 

satisfy the criteria. 187 

(12) This subdivision shall have retroactive application. 188 

(13) Nothing in this paragraph is intended to diminish or abrogate any rights or remedies 189 

otherwise available to the defendant. 190 

(e) Notwithstanding subdivision (a), the court may recall and resentence an incarcerated 191 

person pursuant to the compassionate release program set forth in Section 1172.2. 192 

(f) Notwithstanding any other provision of this section, for purposes of paragraph (3) of 193 

subdivision (h), an allegation that a defendant is eligible for state prison due to a prior or current 194 

conviction, sentence enhancement, or because the defendant is required to register as a sex 195 

offender shall not be subject to dismissal pursuant to Section 1385. 196 

(g) A sentence to the state prison for a determinate term for which only one term is 197 

specified is a sentence to state prison under this section. 198 

(h)(1) Except as provided in paragraph (3), a felony punishable pursuant to this 199 

subdivision where the term is not specified in the underlying offense shall be punishable by a 200 

term of imprisonment in a county jail for 16 months, or two or three years. 201 
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(2) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision 202 

shall be punishable by imprisonment in a county jail for the term described in the underlying 203 

offense. 204 

(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior or 205 

current felony conviction for a serious felony described in subdivision (c) of Section 1192.7 or a 206 

prior or current conviction for a violent felony described in subdivision (c) of Section 667.5, (B) 207 

has a prior felony conviction in another jurisdiction for an offense that has all the elements of a 208 

serious felony described in subdivision (c) of Section 1192.7 or a violent felony described in 209 

subdivision (c) of Section 667.5, (C) is required to register as a sex offender pursuant to Chapter 210 

5.5 (commencing with Section 290) of Title 9 of Part 1, or (D) is convicted of a crime and as part 211 

of the sentence an enhancement pursuant to Section 186.11 is imposed, an executed sentence for 212 

a felony punishable pursuant to this subdivision shall be served in the state prison. 213 

(4) Nothing in this subdivision shall be construed to prevent other dispositions authorized 214 

by law, including pretrial diversion, deferred entry of judgment, or an order granting probation 215 

pursuant to Section 1203.1. 216 

(5)(A) Unless the court finds, in the interest of justice, that it is not appropriate in a 217 

particular case, the court, when imposing a sentence pursuant to paragraph (1) or (2), shall 218 

suspend execution of a concluding portion of the term for a period selected at the court's 219 

discretion. 220 

(B) The portion of a defendant's sentenced term that is suspended pursuant to this 221 

paragraph shall be known as mandatory supervision, and, unless otherwise ordered by the court, 222 

shall commence upon release from physical custody or an alternative custody program, 223 

whichever is later. During the period of mandatory supervision, the defendant shall be supervised 224 

by the county probation officer in accordance with the terms, conditions, and procedures 225 

generally applicable to persons placed on probation for the remaining unserved portion of the 226 

sentence imposed by the court. The period of supervision shall be mandatory and may not be 227 

earlier terminated, except by court order. Any proceeding to revoke or modify mandatory 228 

supervision under this subparagraph shall be conducted pursuant to either subdivisions (a) and 229 

(b) of Section 1203.2 or Section 1203.3. During the period when the defendant is under that 230 

supervision, unless in actual custody related to the sentence imposed by the court, the defendant 231 

shall be entitled to only actual time credit against the term of imprisonment imposed by the 232 

court. Any time period that is suspended because a person has absconded shall not be credited 233 

toward the period of supervision.A defendant who is subject to search or seizure as part of the 234 

terms and conditions of mandatory supervision, is subject to search or seizure only by a 235 

probation officer or other peace officer. 236 

(6) When the court is imposing a judgment pursuant to this subdivision concurrent or 237 

consecutive to a judgment or judgments previously imposed pursuant to this subdivision in 238 

another county or counties, the court rendering the second or other subsequent judgment shall 239 

determine the county or counties of incarceration and supervision of the defendant. 240 

(7) The sentencing changes made by the act that added this subdivision shall be applied 241 

prospectively to any person sentenced on or after October 1, 2011. 242 

(8) The sentencing changes made to paragraph (5) by the act that added this paragraph 243 

shall become effective and operative on January 1, 2015, and shall be applied prospectively to 244 

any person sentenced on or after January 1, 2015. 245 

(9) Notwithstanding the separate punishment for any enhancement, any enhancement 246 

shall be punishable in a county jail or state prison as required by the underlying offense and not 247 
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as would be required by the enhancement. The intent of the Legislature in enacting this 248 

paragraph is to abrogate the holding in People v. Vega (2014) 222 Cal.App.4th 1374, that if an 249 

enhancement specifies service of sentence in state prison, the entire sentence is served in state 250 

prison, even if the punishment for the underlying offense is a term of imprisonment in the county 251 

jail. 252 

 

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT: Los Angeles County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem: Under existing law, a defendant who was sentenced to life without parole for a 

crime committed as a minor, can file a petition for recall and resentencing after 15 years of 

incarceration. (Pen. Code, § 1170, subd. (d)(1).) Based on Equal Protection, this includes a 

sentence that is the functional equivalent of life without parole. (People v. Heard (2022) 83 

Cal.App.5th 608.) A sentencing court that grants the petition can resentence the defendant to a 

lower term that ensures that the defendant has a chance to be released. (Pen. Code, § 1170, subd. 

(d)(7)-(9).) But instead of a prompt resentencing, ameliorative changes in juvenile law now 

require sentencing courts to transfer jurisdiction to a juvenile court to determine whether the 

defendant is a fit and proper subject to be dealt with in juvenile court. (People v. Superior Court 

(Lara) (2018) 4 Cal.5th 299; In re J.M. (2024) 103 Cal.App.5th 745 (on review).) But as a 

practical matter, the juvenile system is not meant for a “minor” who is 30 years or older and has 

been incarcerated for a capital offense or its functional equivalent for 15 years or more. 

 

The Solution: This resolution would ensure that a sentencing court that grants a petition for recall 

and resentencing under Penal Code section 1170(d)(1) can resentence the defendant without 

transferring the case back to a juvenile court. In addition, the resolution would codify the 

decision in Heard to include defendants who committed offenses as minors and were sentenced 

to the functional equivalent of life without parole. 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule. 

 

CURRENT OR PRIOR RELATED LEGISLATION 

None known. 

 

AUTHOR AND/OR PERMANENT CONTACT: 

Michael Fern, Los Angeles, sclawyer@gmail.com 

 

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com 
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RESOLUTION 04-03-2025 

Choose an item. 

DIGEST 

Penal Code: Foreign corporation requirements to comply with search warrants  

Amends Penal Code section 1524.2 to define a foreign corporations as any foreign corporation 

that has purposefully availed itself to California benefits for serving search warrants on them.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:           

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 1524.2 to define a foreign corporations as any 

foreign corporation that has purposefully availed itself to California benefits for serving search 

warrants on them.  This resolution should be approved in principle because the proposed 

language is the same standard already used in civil law under “minimum contacts” test as set 

forth Bombardier Recreational Products, Inc. v. Dow Chemical Canada ULC (2013) 216 

Cal.App.4th 591. 

 

Currently, Penal Code section 1524.2 provides the requirements necessary for service of a search 

warrant for customer records on a California or foreign corporation that provide electronic 

communication services or remote computing services. Service must be proper. Section 

1524.2(a)(6) defines how a search warrant is “properly served” including by any other means 

specified by the recipient of the search warrant. This discretion allows the party seeking the 

search warrant to ask the court for alternative methods of service outside of United States mail, 

overnight delivery service, or fax. 

 

This resolution seeks to amend the definition of foreign corporation. Instead of reference to 

Section 2105 of the Corporations Code, which currently defines a foreign corporation as any 

corporation that is qualified to do business in California, the resolution adopts a definition of a 

foreign corporation, that avails itself of California benefits, as allowed by California Code of 

Civil Procedure (CCP) § 410.10. 

 

This resolution should be approved in principle because it increases the scope of corporations 

that a search warrant may be served on. Even if a foreign corporation has not obtained a 

certificate of qualification pursuant to Corporations Code 2105, the foreign corporation may still 

be subject to a search warrant if the party seeking the search warrant can show to the court the 

foreign corporation has purposefully availed itself to California benefits, including electronic 

communication services and remote computing services.  

 

The proposed language in the amendment widens the notice requirement to any means that 

reasonably calculated to give notice, this will allow parties seeking to serve a search warrant on a 

foreign corporation to use a service method that is effective, reliable, and even cost-effective.   
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There are possible unintended consequences of the resolution, in that it may result in litigation 

between corporations and the party seeking the search warrant on grounds that it was not 

properly served on an authorized representative since that information may not exist at the time 

the warrant is served. Further, even if the search warrant is issued, enforcement can be difficult if 

it conflicts with international law and/or the laws of where the foreign corporation is based. 

 

There are no similar or pending bills. 

 

Therefore, this resolution should be approved in principle. 

 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 1524.2 to read as follows: 

 

§ 1524.2 1 

(a) As used in this section, the following terms have the following meanings: 2 

(1) The terms “electronic communication services” and “remote computing services” 3 

shall be construed in accordance with the Electronic Communications Privacy Act of 1986 in 4 

Chapter 121 (commencing with Section 2701) of Part I of Title 18 of the United States Code. 5 

This section does not apply to corporations that do not provide those services to the general 6 

public. 7 

(2) An “adverse result” occurs when notification of the existence of a search warrant 8 

results in: 9 

(A) Danger to the life or physical safety of an individual. 10 

(B) A flight from prosecution. 11 

(C) The destruction of or tampering with evidence. 12 

(D) The intimidation of potential witnesses. 13 

(E) Serious jeopardy to an investigation or undue delay of a trial. 14 

(3) “Applicant” refers to the peace officer to whom a search warrant is issued pursuant to 15 

subdivision (a) of Section 1528. 16 

(4) “California corporation” refers to any corporation or other entity that is subject to 17 

Section 102 of the Corporations Code, excluding foreign corporations. 18 

(5) “Foreign corporation” refers to any corporation, excluding a California corporation,  19 

that is qualified to do business in this state pursuant to Section 2105 of the Corporations Code 20 

has purposefully availed itself of California benefits, including providing electronic 21 

communication services or remote computing services within California or to its residents. 22 

(6) “Properly served” means that a search warrant has been delivered by hand, or in a 23 

manner reasonably allowing for proof of delivery if delivered by United States mail, overnight 24 

delivery service, or facsimile to a person or entity listed in Section 2110 of the Corporations 25 

Code, or any other means specified by the recipient of the search warrant reasonably calculated 26 

to give actual notice, including email or submission via an internet web portal that the recipient 27 

has designated for the purpose of service of process. 28 

(b) The following provisions apply to any search warrant issued pursuant to this chapter 29 

allowing a search for records that are in the actual or constructive possession of a foreign 30 
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corporation that provides electronic communication services or remote computing services to the 31 

general public, where those records would reveal the identity of the customers using those 32 

services, data stored by, or on behalf of, the customer, the customer’s usage of those services, the 33 

recipient or destination of communications sent to or from those customers, or the content of 34 

those communications. 35 

(1) When properly served with a search warrant issued by the California court, a foreign 36 

corporation subject to this section shall provide to the applicant, all records sought pursuant to 37 

that warrant within five business days of receipt, including those records maintained or located 38 

outside this state. 39 

(2) If the applicant makes a showing and the magistrate finds that failure to produce 40 

records within less than five business days would cause an adverse result, the warrant may 41 

require production of records within less than five business days. A court may reasonably extend 42 

the time required for production of the records upon finding that the foreign corporation has 43 

shown good cause for that extension and that an extension of time would not cause an adverse 44 

result. 45 

(3) A foreign corporation seeking to quash the warrant must seek relief from the court 46 

that issued the warrant within the time required for production of records pursuant to this section. 47 

The issuing court shall hear and decide that motion no later than five court days after the motion 48 

is filed. 49 

(4) The foreign corporation shall verify the authenticity of records that it produces by 50 

providing an affidavit that complies with the requirements set forth in Section 1561 of the 51 

Evidence Code. Those records shall be admissible in evidence as set forth in Section 1562 of the 52 

Evidence Code. 53 

(c) (1) A California corporation that provides electronic communication services or 54 

remote computing services to the general public, when served with a warrant issued by another 55 

state to produce records that would reveal the identity of the customers using those services, data 56 

stored by, or on behalf of, the customer, the customer’s usage of those services, the recipient or 57 

destination of communications sent to or from those customers, or the content of those 58 

communications, shall produce those records as if that warrant had been issued by a California 59 

court, but shall not produce records when the corporation knows or should know that the warrant 60 

relates to an investigation into, or enforcement of, a prohibited violation, as defined in Section 61 

629.51. 62 

(2) A California corporation shall not comply with subdivision (c) unless the warrant 63 

includes, or is accompanied by, an attestation that the evidence sought is not related to an 64 

investigation into, or enforcement of, a prohibited violation, as defined in Section 629.51. 65 

(3) A California corporation served with a warrant described in paragraph (1) is entitled 66 

to rely on the representations made in an attestation described in paragraph (2) in determining 67 

whether the warrant relates to an investigation into, or enforcement of, a prohibited violation, as 68 

defined in Section 629.51. 69 

(d) A cause of action shall not lie against any foreign or California corporation subject to 70 

this section, its officers, employees, agents, or other specified persons for providing records, 71 

information, facilities, or assistance in accordance with the terms of a warrant issued pursuant to 72 

this chapter.73 

 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Los Angeles County Bar Association 

 

STATEMENT OF REASONS 

 

The Problem: Under Penal Code section 1546.2, California corporations that provide electronic 

communication services or remote computing services are required to comply with search 

warrants for customer records. However, this does not include foreign corporations that do 

business in California unless they are “qualified to do business in this state pursuant to Section 

2105 of the Corporations Code.” (Pen. Code, § 1546.2, subd. (a)(5).) Section 2105 states: “A 

foreign corporation shall not transact intrastate business without having first obtained from the 

Secretary of State a certificate of qualification. To obtain that certificate it shall file, on a form 

prescribed by the Secretary of State, a statement and designation signed by a corporate officer or, 

in the case of a foreign association that has no officers, signed by a trustee ….” (Corp. Code, § 

2105, subd. (a).) Thus, a foreign corporation that disregards a duty to obtain a certificate of 

qualification pursuant to Corporations Code section 2105, falls outside the definition of a 

“foreign corporation,” as defined in Section 1546.2, and is not required to honor a search 

warrant. 

 

The Solution: This resolution would amend Penal Code section 1546.2 to close a loophole that 

prevents search warrants from being served on foreign corporations, even when they operate in 

California, by defining a foreign corporation to include a non-California corporation that has 

“purposefully availed itself of California benefits” and thereby meets the ‘minimum contacts’ 

test for personal jurisdiction. (See Bombardier Recreational Products, Inc. v. Dow Chemical 

Canada ULC (2013) 216 Cal.App.4th 591.) The resolution would also allow service of a search 

warrant on a corporation to include any method that is reasonably calculated to provide actual 

notice. 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule. 

 

CURRENT OR PRIOR RELATED LEGISLATION 

None known. 

 

AUTHOR AND/OR PERMANENT CONTACT: 

Michael Fern, Los Angeles, sclawyer@gmail.com 

 

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com 



 

Page 1 of 2 

 

RESOLUTION 04-04-2025 

 

DIGEST 

Law Enforcement: Training protocols  

Amends Penal Code section 13778.1 to require law enforcement agencies to develop training 

protocols regarding Reproductive Health Act and Freedom of Access to Clinic Entrances Act.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE  

 

History:           

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 13778.1 to require law enforcement agencies to 

develop training protocols regarding Reproductive Health Act and Freedom of Access to Clinic 

Entrances Act. This resolution should be disapproved because no clear issue has been identified 

by the proponent for which additional, mandatory training would be necessary.  

 

The California Freedom of Access to Clinic Entrances (FACE) Act is codified in Penal Code 

sections 423 to 423.6. These code sections make it a crime to threaten, intimidate, obstruct, 

injure, or interfere with individuals accessing reproductive health services, as well as providers. 

Penal Code section 13778.1 currently requires every California law enforcement agency to 

develop, adopt, and implement written policies and standards for officers' responses to anti-

reproductive-rights calls, but does not explicitly require training relating to the FACE act, and 

does not include specific requirements for what those policies and standards must contain..   

 

The California Reproductive Privacy Act, often referred to as the Reproductive Health Act, is 

codified primarily in Health and Safety Code sections 123460 to 123468. This Act governs the 

right to choose or refuse abortion, codifying constitutional protections for reproductive choice 

under California law.  

 

The resolution amends the law to require law enforcement agencies to have training protocols on 

top of written policies for FACE and Reproductive Health Act laws.  

 

While the proponent references the Reproductive Health Act in the proposed amendment, the 

training appears only limited to the FACE Act, which was implemented in 2001, and modifies 

only the relevant penal code sections related to FACE. Further, it is unclear whether mandating 

additional training “regarding” the FACE Act, as proposed will have any actual benefit, as it is 

unclear what the actual, existing problem is. If this resolution is ultimately approved, the 

proponent should specify whether Health & Safety Code § 123460 et seq. is intended to be 

included in the scope of officer training or just the FACE Act. 

 

There are no similar pending bills, nor any in the last three years. 

 

Therefore, this resolution should be disapproved.  
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TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 13778.1, to read as follows: 

 

§ 13778.1 1 

Every law enforcement agency in this state shall develop, adopt, and implement written policies 2 

and standards for officers’ responses to anti-reproductive-rights calls by January 1, 2023.  Every 3 

law enforcement agency in this state shall develop, adopt, and implement training protocols for 4 

their officers regarding California’s Reproductive Health Act and Freedom of Access to Clinic 5 

Entrances act (California Penal Code sections 423-423.6).  6 

  

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT:  Women Lawyers Association of Los Angeles 

 

STATEMENT OF REASONS 

 

The Problem (including Existing Law):  California has robust protections for reproductive rights, 

embodied in its Reproductive Health Act and Freedom of Access to Clinic Entrances Act, 

(FACE Act, Pen. Code, §§ 423-423.6), which provides in relevant part, that it is a crime to 

threaten, intimidate, physically obstruct, destroy property, injure, or interfere with a person 

seeking or providing reproductive health services.  However, without enforcement from law 

enforcement, these protections are significantly less meaningful. Existing law already requires 

law enforcement agencies to train their officers broadly regarding anti-reproductive-rights calls 

and threats to reproductive rights, but does not include training regarding the FACE Act, that 

provide much of the basis and mechanism for these responses, and for protection of those 

seeking reproductive healthcare and those providing it..  

 

The Solution:  This proposal would specifically require the State’s law enforcement agencies to 

train their officers regarding the enforcement of the FACE Act.   

 

IMPACT STATEMENT 

The impact of this resolution is uncertain.  

 

CURRENT OR PRIOR RELATED LEGISLATION 

Unknown 

 

AUTHOR AND/OR PERMANENT CONTACT:  

Vanessa Adriance; vanessa.adriance@gmail.com; (504) 473-4734 

 

RESPONSIBLE FLOOR DELEGATE:  Vanessa Adriance 

mailto:vanessa.adriance@gmail.com
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RESOLUTION 04-05-2025 

 

 

DIGEST 

Criminal Law: Murder Sentences for Younger Offenders 

Amends Penal Code section 190.5 to prohibit imposition of the death penalty or life without the 

possibility of parole on a defendant who was 25 or younger at the time of the offense. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:           

No similar resolutions found. 

 

Reasons: 

This resolution Amends Penal Code section 190.5 to prohibit imposition of the death penalty or 

life without the possibility of parole on a defendant who was 25 or younger at the time of the 

offense. This resolution should be approved in principle because neither the death penalty nor the 

sentence of life without the possibility of parole allow for consideration of the impact of age on 

culpability and ability to rehabilitate that the Legislature has already determined are relevant to 

the question whether parole is appropriate for offenses committed when the defendant was 25 or 

younger.  

 

Under current law, first-degree murder is punishable by a sentence of death, imprisonment for 

life without the possibility of parole, or imprisonment for 25 years to life. Where the jury finds 

that certain “special circumstances” apply (typically based on the nature of the offense, or of the 

victim), the only available sentences are death or life without parole. For defendants who were 

under 18 at the time of the offense, however, the death penalty is not available, regardless of 

whether special circumstances have been found. (Pen. Code § 190.5.)  

 

Younger offenders also have additional rights with respect to obtaining parole, including the 

ability to admit evidence of maturity and development, and for some, the right to seek parole 

despite a sentence barring parole. Defendants who were under 26 at the time of their offenses, 

and who were sentenced to incarceration for 25 years to life are eligible for parole as youthful 

offenders after serving 25 years. Defendants who were under 18 at the time of the offense may 

seek parole after having served 25 years, even if they were sentenced to life without the 

possibility of parole. (Pen. Code § 3051.) As a result of this interplay between Penal Code 

sections 190.5 and 3051, although defendants under 18 can receive a de jure sentence of life 

“without the possibility of parole,” such a sentence amounts to a de facto sentence of 25 years to 

life, given that they are entitled to seek parole after serving 25 years. Defendants sentenced to 

life without parole who were 18-25 at the time of the offense, however, cannot seek parole. The 

Supreme Court has upheld, under the rational basis test, an equal protection challenge to this 

distinction between those who are under 18 and adults who are 25 and under in the ability to seek 

parole. (People v. Hardin (2024) 15 Cal.5th 834.) 
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This resolution would expand the carve-out in Penal Code section 190.5 for younger offenders in 

two ways: it would apply to offenders under 26 years old at the time of the offense, and it would 

prohibit sentences of life without parole as well as death sentences. The resolution is motivated 

by the same concerns that led to the enactment and amendments to Penal Code section 3051: 

“scientific evidence that neurological development, particularly in areas of the brain relevant to 

judgment and decision making, continues beyond adolescence and into the mid-20’s.” (Hardin, 

supra, 15 Cal.5th at p. 845 [citing Sen. Com. on Public Safety, Rep. on Sen. Bill No. 261 (2015–

2016 Reg. Sess.) Apr. 28, 2015, p. 3]; see Stats. 2013, ch. 312, § 4 [as enacted, applicable to 

offenders under 18]; Stats 2015, ch. 471, § 1 [amended to extend parole procedures to age 23]; 

Stats. 2017, ch. 675, § 1 [amended to extend to age 25].) With respect to offenders younger than 

18, the resolution would not have a significant effect, since they cannot be sentenced to death, 

and cannot effectively be sentenced to life without parole under current law, given the effect of 

Penal Code section 3051. Thus, the resolution essentially puts 18-25-year-old defendants in the 

same position as those under 18, and eliminates the de jure sentence of life without parole for 

younger offenders. 

 

The Conference has long supported elimination of the death penalty in all cases. Particularly 

where the Legislature has already determined that defendants who were 25 or younger at the 

time of the offense deserve consideration of parole as youthful offenders, imposition of the death 

penalty is inappropriate. The literature cited by the proponent adequately establishes that at least 

some of the factors that lead to differential treatment of juveniles are also present in people 25 

and under. For example, adults aged 18-25 are more like younger adolescents than older adults in 

their impulsivity under certain conditions of emotional arousal. (Elizabeth S. Scott, Richard J. 

Bonnie & Laurence Steinberg, Young Adulthood as a Transitional Legal Category: Science, 

Social Change and Justice Policy, 85 Fordham L. Rev. 641, 642 (2016) [citing Alexandra O. 

Cohen et al., When Is an Adolescent an Adult?: Assessing Cognitive Control in Emotional and 

Nonemotional Contexts, 27 PSYCHOL. SCI. 549, 559–60 (2016)]; see also Carly Loomis-

Gustafson, Adjusting the Bright-Line Age of Accountability within the Criminal Justice System: 

Raising the Age of Majority to Age 21 Based on the Conclusions of Scientific Studies Regarding 

Neurological Development and Culpability of Young-Adult Offenders, 55 Duq. L. Rev. 221, 229 

(2017) [describing a “consensus within the scientific community that the behaviors and decision-

making skills of a young adult—typically those between the ages of eighteen and twenty-five—

more closely align with those of juvenile offenders than of adult offenders.”; Rolf Loeber, David 

P. Farrington & David Petechuk, Bulletin 1: From Juvenile Delinquency to Young Adult 

Offending (Study Group on the Transitions between Juvenile Delinquency and Adult Crime), 

U.S. DEP'T OF JUST. 242931 (2013) [concluding that “young adult offenders aged 18-24 are 

more similar to juveniles than to adults with respect to their offending, maturation, and life 

experiences,” and recommending elimination of the death penalty and life without parole for 

“young offenders”].) 

 

Penal Code section 3051 already provides for differential treatment of offenders up to age 25 for 

most crimes, allowing evidence of maturation and its impact on rehabilitation at parole hearings, 

which can be considered on a case-by-case basis. This is in line with one of the reforms 

suggested in the Fordham Law Review article. (Scott et al., supra, at p. 644 [recommending 

treatment of adults aged 18-21 as a “transitional category” subject to “reduced sanctions for less 

serious crimes,” and “special expedited parole policies” for serious and violent offenses]; see 
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also id. at 661 [noting that youthful offender statutes in New York and Michigan do not extend 

to serious violent offenses such as murder].) One way to serve the goal of this resolution with 

respect to life without parole with a more individualized approach would be to amend Penal 

Code section 3051 to provide the same process for parole review after 25 years for offenders 

who were up to age 25 at the time of the offense, something that is proposed in currently pending 

legislation. SB 672 (Rubio 2025-2026), The Youth Rehabilitation and Opportunity Act, would 

allow defendants sentenced to life without parole for offenses committed before they were 26 to 

be eligible for parole after serving 25 years, except where certain specified special circumstances 

were found in conjunction with their convictions for first degree murder. The bill has passed out 

of the Senate and is currently pending in the Assembly Public Safety Committee. 

 

Therefore, this resolution should be approved in principle.  

 

 

SDCBA OPPOSITION TO RESOLUTION 04-05-2025 

 

The San Diego County Bar Association recommends disapproval of Resolution 04-05-2025. At 

the age of 18, one is considered old enough to vote, join the military, make life decisions, and 

drive. Age 21 is considered old enough to smoke, drink, and own a gun. If someone has reached 

an age where they can be entrusted with those responsibilities, they have reached an age where 

they can be expected to know what murder is and how wrong it is, especially when it consists of 

special circumstances, such as torture or a hate crime. At the very least, those eligible for the 

fullest privileges of the law can be prosecuted to the fullest extent of the law.   

 

We are aware that the cerebral cortex is not fully developed until around age 25. However, that 

does not mean it’s underdeveloped or undeveloped. Their minds have certainly developed 

enough to understand murder and how wrong it is. We are also aware that youth offender 

hearings have been expanded to those under age 26 and for murder. That is not a slippery slope 

to this proposal. On the contrary, believing youth offender hearings make sense for anyone 

except those who have murdered with a special circumstance makes plenty of sense because the 

worst punishment should be reserved and available for the worst offenders.  

 

 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 190.5, to read as follows: 

 

§ 190.5 1 

(a) Notwithstanding any other provision of law, neither the death penalty or the penalty of 2 

confinement in the state prison for life without the possibility of parole shall not be 3 

imposed on any person who is under the age of 18 26 at the time of the commission of 4 

the crime. The burden of proof as to the age of such person shall be on the defendant. 5 

(b) The penalty for a defendant found guilty of murder in the first degree, in any case in 6 

which one or more special circumstances enumerated in Section 190.2 or 190.25 has been 7 
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found true under Section 190.4, who was 16 years of age or older and under the age of 18 8 

26 years at the time of the commission of the crime, shall be confinement in the state 9 

prison for life without the possibility of parole or, at the discretion of the court, 25 years 10 

to life.               11 

(c) The trier of fact shall determine the existence of any special circumstance pursuant to the 12 

procedure set forth in Section 190.4. 13 

  

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT:  Women Lawyers Association of Los Angeles 

 

STATEMENT OF REASONS 

 

The Problem (including Existing Law): Existing law prohibits imposing a sentence of 

death for any person who was under the age of 18 at the time of the crime (Pen. Code § 190.5, 

subd. (a)) or a sentence of life imprisonment without the possibility of parole for any person who 

was under the age of 16 at the time of the crime (Pen. Code § 190.5, subd. (b)). The Legislature 

has recognized differences in culpability due to immature brain development of persons age 18 

to 26. Penal Code section 3051 allows such youthful offenders to petition for a hearing to present 

mitigating factors not introduced at sentencing in the original trial in order to make a record for 

future consideration of parole, but such hearings are not authorized for persons serving a 

sentence of life without the possibility of parole as a result of conviction for a crime committed 

after they attained age 18. (Pen. Code § 3051, subd. (h).) The California Supreme Court has 

upheld the Legislature’s decision to exclude youthful offenders serving life without parole from 

the benefits of section 3051. (People v. Hardin (2024) 15 Cal.5th 834.) Immature brain 

development of persons under age 26 should be a factor in sentencing, even for crimes subject to 

a penalty of death or life imprisonment without the possibility of parole. In Roper v. Simmons 

(2005) 543 U.S. 551, 574, the United States Supreme Court recognized “[t]he qualities that 

distinguish juveniles do not disappear when an individual turns 18.” Scientific research supports 

the Simmons Court’s observation because there is little empirical evidence supporting age 18 as 

an accurate age of maturity.  (Sara B. Johnson, Robert W. Blum & Jay N. Giedd, Adolescent 

Maturity and the Brain: The Promise and Pitfalls of Neuroscience Research in Adolescent 

Health Policy 45(3) J. Adolesc Health 216-221, available at 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/; Elizabeth S. Scott, Richard J. Bonnie 

& Laurence Steinberg, Young Adulthood as a Transitional Legal Category: Science, Social 

Change and Justice Policy, 85 Fordham L. Rev. 641, 645, 648 (2016).) Individuals mature 

intellectually before they achieve emotional or social maturity, but what is relevant to legal 

culpability is the emotional and social development that continues after age 18. (Scott, et al., 85 

Fordham L. Rev, at p. 648.)  Some scientific literature suggests the behavior and decision-

making of adults between the ages of 18 and 25 is closer to juvenile offenders than adult 

offenders over age 25. (Carly Loomis-Gustafson, Adjusting the Bright-Line Age of 

Accountability within the Criminal Justice System: Raising the Age of Majority to Age 21 Based 

on the Conclusions of Scientific Studies Regarding Neurological Development and Culpability of 

Young-Adult Offenders, 55 Duq. L. Rev. 221, 229 (2017); see also Scott, et al. 85 Fordham L. 

Rev, at p. 642.) 

 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2892678/
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The Solution:  This proposal would apply the age range identified by the Legislature in Penal 

Code section 3051 to eliminate sentences of death or life imprisonment without the possibility of 

parole for persons who committed their crime prior to attaining age 26, and would eliminate the 

necessity of trying special circumstance allegations attached to murder charges against persons in 

this age range. Instead, those persons could receive parole-eligible life sentences.  

 

IMPACT STATEMENT 

The impact of this resolution is uncertain.  

 

CURRENT OR PRIOR RELATED LEGISLATION 

Unknown 

 

AUTHOR AND/OR PERMANENT CONTACT:  

Mark Alan Hart, 9420 Reseda Blvd., #520, Northridge, CA 91324, (818) 363-0419, 

malanhart@aol.com   

 

RESPONSIBLE FLOOR DELEGATE:  Mark Alan Hart   
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RESOLUTION 04-06-2025 

Choose an item. 

DIGEST 

Criminal Law: Standard for Parole.  

Amends Penal Code, section 3041 to require consideration of whether an inmate poses a current, 

unreasonable risk of violence or significant criminal activity when considering parole.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:           

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code, section 3041 to require consideration of whether an inmate 

poses a current, unreasonable risk of violence or significant criminal activity when considering 

parole. This resolution should be approved in principle because it clarifies the factors to consider 

when determining whether to grant parole for an inmate for determinate and indeterminate 

sentences.  

 

This section sets forth the procedure for conducting parole hearings. The section states that the 

Board of Parole Hearings (BPH) must set a release date unless it determines that releasing the 

individual would pose an unreasonable risk of danger to public safety. (Pen. Code, § 3041, subd. 

(b)(1).) Specifically, the BPH must determine whether “consideration of the public safety” 

require a more lengthy period of incarceration. (Ibid.) Such consideration is different depending 

on whether the inmate received a determinate or an indeterminate sentence. For determinate 

sentences, the BPH grants parole unless it is shown that the inmate poses a risk of violence and 

will be a recidivist. (Title 15, Cal. Code Regs. § 2449.4, subd. (c).) For indeterminate sentences, 

the BPH grants parole unless it is shown that the inmate poses “a current, unreasonable risk to 

public safety”. (Id. at § 2281, subd. (a).) Recidivism isn’t generally considered. (Ibid.) 

 

Although the section does not define “consideration of public safety”, the California Supreme 

Court has emphasized that when an inmate has demonstrated rehabilitation and insight and no 

longer poses a current threat to public safety, the continued denial of parole is improper. (See  

In re Lawrence (2008) 44 Cal.4th 1181.) The Court emphasized that the gravity of the 

commitment offense alone is not sufficient without current evidence of dangerousness. (Id. at 

1191.) 

 

The proposed amendments seek to create a uniform standard for determining whether to grant 

parole for both determinate and indeterminate sentences. Such amendments appear consistent 

with current law and would create a single standard for judging whether to parole an inmate. The 

language also appears to be consistent with how the BPH generally interprets “public safety”, 

namely a review of past and current violent behavior, insight into past violent acts, and risk 

assessments by psychologists. (Title 15, Cal. Code Regs. § 2402.) 

 

There are no similar pending bills, nor any in the last three years. 
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Therefore, this resolution should be approved in principle.  

 

 

OCBA OPPOSITION TO RESOLUTION 04-06-2025 

 

The Orange County Bar Association opposes this resolution, which changes the standard used to 

determine whether to release someone serving a life sentence on parole to that used to 

administratively grant early release to non-violent felons serving determinate sentence.  This 

change ignores the different nature of the two proceedings and the inmates. 

Inmates serving life sentences are given parole hearings before two commissioners from the 

Board of Parole Hearings. The inmates are represented by an attorney. The District Attorney’s 

Office as well as the victims or their next of kin can also be present.  The inmates are serving 

prison commitments for violent crimes or serious sex offenses that have life as punishment.  The 

commissioners must find whether the inmate “poses a current, unreasonable risk to public 

safety.” (15 CCR § 2281(a).) If the inmates do not, they can be released on parole; if they do, 

they remain in prison.  During the hearing, the commissioners look at the crime, the inmate’s life 

before the prison commitment, performance in custody, efforts at rehabilitation such as 

overcoming addictions and character flaws, furthering educational and job skills, and any 

programming taken many of which are specifically geared toward inmates serving life 

commitments. The inmates are evaluated by mental health professionals who rate their risk of 

violence utilizing psychological testing resulting in a Comprehensive Risk Assessment that the 

commissioners consider. Over the many years the standard of “a current, unreasonable risk to 

public safety” has been in place, caselaw has settled any minimal disputes over its meaning. 

There are no identified interpretation issues being litigated. This resolution is a solution in search 

of a problem. 

Furthermore, while it claims to simplify processes by using only one standard for all parole 

releases, it ignores the reason for the separate standards.  The two groups of inmates are not 

similarly situated.  Inmates serving determinate sentences have generally committed non-violent 

offenses which did not warrant or were not statutorily eligible for life sentences. They do not 

have live hearings to determine whether they will get an early release but have a different set of 

commissioners, one of whom reads the inmate’s file to determine whether they meet the 

standards under 15 CCR § 2449.4. They have a definite release date and are not required to 

demonstrate that rehabilitation before release.  Subjecting both classes of inmates to the same 

standards therefore does not make sense.   

When considering inmates serving life sentences, focusing solely on the inmate’s potential risk 

of violence and ignoring their efforts at rehabilitation and education will thwart the motivation of 

many to improve.  This will lessen their chances for success once released, the most critical 

element of rehabilitation.   

Finally, a change of standards will require the retraining of the BPH commissioners and mental 

health professionals, and will result in litigation challenging the meaning of the standards 

application in the new context. All of this will, of course, be costly. And the money would be 

better spent on actual rehabilitation. 



 

Page 3 of 5 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 3041 to read as follows: 

 

§ 3041 1 

(a) (1) In the case of any inmate sentenced pursuant to any law, other than Chapter 4.5 2 

(commencing with Section 1170) of Title 7 of Part 2, the Board of Parole Hearings shall meet 3 

with each inmate during the sixth year before the inmate’s minimum eligible parole date for the 4 

purposes of reviewing and documenting the inmate’s activities and conduct pertinent to parole 5 

eligibility. During this consultation, the board shall provide the inmate information about the 6 

parole hearing process, legal factors relevant to his or her suitability or unsuitability for parole, 7 

and individualized recommendations for the inmate regarding his or her work assignments, 8 

rehabilitative programs, and institutional behavior. Within 30 days following the consultation, 9 

the board shall issue its positive and negative findings and recommendations to the inmate in 10 

writing. 11 

(2) One year before the inmate’s minimum eligible parole date a panel of two or more 12 

commissioners or deputy commissioners shall again meet with the inmate and shall normally 13 

grant parole as provided in Section 3041.5. No more than one member of the panel shall be a 14 

deputy commissioner. 15 

(3) In the event of a tie vote, the matter shall be referred for an en banc review of the 16 

record that was before the panel that rendered the tie vote. Upon en banc review, the board shall 17 

vote to either grant or deny parole and render a statement of decision. The en banc review shall 18 

be conducted pursuant to subdivision (e). 19 

(4) Upon a grant of parole, the inmate shall be released subject to all applicable review 20 

periods. However, an inmate shall not be released before reaching his or her minimum eligible 21 

parole date as set pursuant to Section 3046 unless the inmate is eligible for earlier release 22 

pursuant to his or her youth offender parole eligibility date or elderly parole eligible date. 23 

(5) At least one commissioner of the panel shall have been present at the last preceding 24 

meeting, unless it is not feasible to do so or where the last preceding meeting was the initial 25 

meeting. Any person on the hearing panel may request review of any decision regarding parole 26 

for an en banc hearing by the board. In case of a review, a majority vote in favor of parole by the 27 

board members participating in an en banc review is required to grant parole to any inmate. 28 

(b) (1) The panel or the board, sitting en banc, shall grant parole to an inmate unless it 29 

determines that the gravity of the current convicted offense or offenses, or the timing and gravity 30 

of current or past convicted offense or offenses, is such that consideration of the public safety, 31 

including whether the inmate poses a current, unreasonable risk of violence or a 32 

current, unreasonable risk of significant criminal activity, requires a more lengthy period of 33 

incarceration for this individual. 34 

(2) After July 30, 2001, any decision of the parole panel finding an inmate suitable for 35 

parole shall become final within 120 days of the date of the hearing. During that period, the 36 

board may review the panel’s decision. The panel’s decision shall become final pursuant to this 37 

subdivision unless the board finds that the panel made an error of law, or that the panel’s 38 

decision was based on an error of fact, or that new information should be presented to the board, 39 

any of which when corrected or considered by the board has a substantial likelihood of resulting 40 
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in a substantially different decision upon a rehearing. In making this determination, the board 41 

shall consult with the commissioners who conducted the parole consideration hearing. 42 

(3) A decision of a panel shall not be disapproved and referred for rehearing except by a 43 

majority vote of the board, sitting en banc, following a public meeting. 44 

(c) For the purpose of reviewing the suitability for parole of those inmates eligible for 45 

parole under prior law at a date earlier than that calculated under Section 1170.2, the board shall 46 

appoint panels of at least two persons to meet annually with each inmate until the time the person 47 

is released pursuant to proceedings or reaches the expiration of his or her term as calculated 48 

under Section 1170.2. 49 

(d) It is the intent of the Legislature that, during times when there is no backlog of 50 

inmates awaiting parole hearings, life parole consideration hearings, or life rescission hearings, 51 

hearings will be conducted by a panel of three or more members, the majority of whom shall be 52 

commissioners. The board shall report monthly on the number of cases where an inmate has not 53 

received a completed initial or subsequent parole consideration hearing within 30 days of the 54 

hearing date required by subdivision (a) of Section 3041.5 or paragraph (2) of subdivision (b) of 55 

Section 3041.5, unless the inmate has waived the right to those timeframes. That report shall be 56 

considered the backlog of cases for purposes of this section, and shall include information on the 57 

progress toward eliminating the backlog, and on the number of inmates who have waived their 58 

right to the above timeframes. The report shall be made public at a regularly scheduled meeting 59 

of the board and a written report shall be made available to the public and transmitted to the 60 

Legislature quarterly. 61 

(e) For purposes of this section, an en banc review by the board means a review 62 

conducted by a majority of commissioners holding office on the date the matter is heard by the 63 

board. An en banc review shall be conducted in compliance with the following: 64 

(1) The commissioners conducting the review shall consider the entire record of the 65 

hearing that resulted in the tie vote. 66 

(2) The review shall be limited to the record of the hearing. The record shall consist of 67 

the transcript or audiotape of the hearing, written or electronically recorded statements actually 68 

considered by the panel that produced the tie vote, and any other material actually considered by 69 

the panel. New evidence or comments shall not be considered in the en banc proceeding. 70 

(3) The board shall separately state reasons for its decision to grant or deny parole. 71 

(4) A commissioner who was involved in the tie vote shall be recused from consideration 72 

of the matter in the en banc review. 73 

 

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT: Michael Fern, Heba Matta, Eunice Kim, Ethan Milius, Benyomin Forer, Donn 

Hoffman, Bjorn Dodd, Marc Beaart, Stefan Mrakitch, Guy Shirley 

 

STATEMENT OF REASONS 

 

The Problem: Existing law presumes that an inmate is suitable for release at a parole hearing, 

unless “consideration of the public safety requires a more lengthy period of incarceration for this 

individual.” (Pen. Code, § 3041, subd. (b)(1).) However, “consideration of the public safety” is 

not defined by statute. Instead, the Board of Parole Hearings employs two different standards in 

the California Code of Regulations, depending on the nature of the commitment offense. For 
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inmates serving a determinate sentence who are classified as nonviolent offenders, “If the 

hearing officer finds the inmate poses a current, unreasonable risk of violence or a current, 

unreasonable risk of significant criminal activity, the hearing officer shall deny release and issue 

a decision.” (Cal. Code Regs., tit. 15, § 2449.4, subd. (e); In re Kavanaugh (2021) 61 

Cal.App.5th 320, 337.) But for inmates serving a life sentence or convicted of certain sex crimes, 

the “prisoner shall be found unsuitable for and denied parole if in the judgment of the panel the 

prisoner will pose an unreasonable risk of danger to society if released from prison.” (Cal. Code 

Regs., tit. 15, §§ 2281(a); 2402(a), 2432(a).)  

 

The Solution: For greater clarity as to what “the consideration of public safety” means and to 

ensure that a uniform standard is applied at parole hearings, this resolution would amend Section 

3041 to codify the language in Section 2449.4(e) of Title 15 of the California Code of 

Regulations of “a current, unreasonable risk of violence or a current, unreasonable risk of 

significant criminal activity.” 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule. 

 

CURRENT OR PRIOR RELATED LEGISLATION 

None known. 

 

AUTHOR AND/OR PERMANENT CONTACT: 

Michael Fern, Los Angeles, sclawyer@gmail.com 

 

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com 



RESOLUTION 04-07-2025 

 

Choose an item. 

WITHDRAWN BY PROPONENT 

 



RESOLUTION 04-08-2025 

 

Choose an item. 

WITHDRAWN BY PROPONENT 

 



 

Page 1 of 4 

 

RESOLUTION 04-09-2025 

Choose an item. 

DIGEST 

Parole Hearings: Providing expanded notice to interested parties and their attorneys. 

Amends Penal Code section 3043 to add attorneys for victims and next of kin, prosecuting 

agencies, and agencies investigating the inmate to parties entitled to notice of parole hearings.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:           

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 3043 to add attorneys for victims and next of kin, 

prosecuting agencies, and agencies investigating the inmate to parties entitled to notice of parole 

hearings.  This resolution should be approved in principle because the persons referred to in the 

resolution would likely have information beneficial to the Board of Parole Hearings inquiry. 

 

Currently, Penal Code section 3043, subdivision (a)(1) requires the Department of Corrections, 

upon request, to provide notice of parole hearings at least 90 days before a Board of Parole 

Hearings hearing to to any victim of any crime committed by the inmate, or to the next of kin of 

the victim if the victim has died, to include the commitment crimes, determinate term 

commitment crimes for which the inmate has been paroled, and any other felony crimes or 

crimes against the person for which the inmate has been convicted.  Subdivision (a)(1) requires 

the requesting party to keep the Board apprised of their current contact information in order to 

receive the notice. 

 

Penal Code section 3041, subdivision (b)(1) provides this description of the Board’s duty: “The 

panel or the board, sitting en banc, shall grant parole to an inmate unless it determines that the 

gravity of the current convicted offense or offenses, or the timing and gravity of current or past 

convicted offense or offenses, is such that consideration of the public safety requires a more 

lengthy period of incarceration for this individual.” 

 

Cal. Code Regs. Tit. 15, § 2281 is more instructive as to the factors considered regarding 

suitability.  Circumstances Tending to Show Unsuitability are captioned (1) Commitment 

Offense;  (2) Previous Record of Violence;  (3) Unstable Social History; (4) Sadistic Sexual 

Offenses; (5) Psychological Factors: and  (6) Institutional Behavior.  Circumstances Tending to 

Show Suitability are captioned (1) No Juvenile Record; (2) Stable Social History;  (3) Signs of 

Remorse; (4) Motivation for Crime; (5) Battered Woman Syndrome; (6) Lack of Criminal 

History; (7) Age; (8) Understanding and Plans for Future; and (9) Institutional Behavior.  

 

This resolution would expand the list of parties entitled to notice of the Board hearing to include 

any requesting party who is an attorney representing the victim or the next of kin of the victim if 

the victim has died, an employee of a prosecuting agency of any crime committed by the inmate,  

or an employee of a law enforcement agency that investigated any crime committed by the 
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inmate.  It adds the further specific requirement the Board keep any such requesting party 

apprised of any changes to the date, time, or place of the hearing.   

 

This resolution should be approved in principle because the persons articulated in the proposed 

additional language could be instrumental in providing information with respect to suitability, 

either negative or positive, so as to render the Board hearing more effective and meaningful, 

particularly with respect to consideration of whether “the public safety requires a more lengthy 

period of incarceration for this individual.” 

 

The resolution’s proposal might cause Board hearings to be greater in length. 

 

There are no similar pending bills, nor any in the last three years. 

 

Therefore, this resolution should be approved in principle. 

 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 3043 to read as follows: 

 

§ 3043 1 

(a) (1) Upon request to the Department of Corrections and Rehabilitation and verification 2 

of the identity of the requester, notice of any hearing to review or consider the parole suitability 3 

for any inmate in a state prison shall be given by telephone, certified mail, regular mail, or 4 

electronic mail, using the method of communication selected by the requesting party, if that 5 

method is available, by the Board of Parole Hearings at least 90 days before the hearing to any 6 

victim of any crime committed by the inmate, or to the next of kin of the victim if the victim has 7 

died, and any requesting party who is an attorney representing the victim or the next of kin of the 8 

victim if the victim has died, an employee of a prosecuting agency of any crime committed by 9 

the inmate, or an employee of a law enforcement agency that investigated any crime committed 10 

by the inmate, to include the commitment crimes, determinate term commitment crimes for 11 

which the inmate has been paroled, and any other felony crimes or crimes against the person for 12 

which the inmate has been convicted. The requesting party shall keep the board apprised of their 13 

current contact information in order to receive the notice. The board shall keep the requesting 14 

party apprised of any changes to the date, time, or place of the hearing. 15 

(2) No later than 30 days before the date selected for the hearing, any person entitled to 16 

attend the hearing, other than the victim, victim’s next of kin, member of the victim’s family, 17 

victim’s representative, counsel representing any of these persons, or victim support persons, 18 

shall inform the board of their intention to attend the hearing and the name and identifying 19 

information of any other person entitled to attend the hearing who will accompany them. 20 

(3) No later than 14 days before the date selected for the hearing, the board shall notify 21 

every person entitled to attend the hearing confirming the date, time, and place of the hearing. 22 

(4) The department and the board may require no more than 15 days’ notice by a victim, 23 

victim’s next of kin, member of the victim’s family, victim’s representative, counsel representing 24 

any of these persons, or victim support persons, of their intention to attend the hearing. 25 
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(b) (1) The victim, next of kin, members of the victim’s family, and two representatives 26 

designated as provided in paragraph (2) of this subdivision have the right to appear, personally or 27 

by counsel, at the hearing and to adequately and reasonably express their views concerning the 28 

inmate and the case, including, but not limited to the commitment crimes, determinate term 29 

commitment crimes for which the inmate has been paroled, any other felony crimes or crimes 30 

against the person for which the inmate has been convicted, the effect of the enumerated crimes 31 

on the victim and the family of the victim, the person responsible for these enumerated crimes, 32 

and the suitability of the inmate for parole. 33 

(2) Any statement provided by a representative designated by the victim or next of kin 34 

may cover any subject about which the victim or next of kin has the right to be heard including 35 

any recommendation regarding the granting of parole. The representatives shall be designated by 36 

the victim or, in the event that the victim is deceased or incapacitated, by the next of kin. They 37 

shall be designated in writing for the particular hearing before the hearing. 38 

(c) A representative designated by the victim or the victim’s next of kin for purposes of 39 

this section may be any adult person selected by the victim or the family of the victim. The board 40 

shall permit a representative designated by the victim or the victim’s next of kin to attend a 41 

particular hearing, to provide testimony at a hearing, and to submit a statement to be included in 42 

the hearing as provided in Section 3043.2, even though the victim, next of kin, or a member of 43 

the victim’s immediate family is present at the hearing, and even though the victim, next of kin, 44 

or a member of the victim’s immediate family has submitted a statement as described in Section 45 

3043.2. 46 

(d) The board, in deciding whether to release the person on parole, shall consider the 47 

entire and uninterrupted statements of the victim or victims, next of kin, immediate family 48 

members of the victim, and the designated representatives of the victim or next of kin, if 49 

applicable, made pursuant to this section and shall include in its report a statement whether the 50 

person would pose a threat to public safety if released on parole. 51 

(e) In those cases where there are more than two immediate family members of the victim 52 

who wish to attend any hearing covered in this section, the board shall allow attendance of 53 

additional immediate family members to include the following: spouse, children, parents, 54 

siblings, grandchildren, and grandparents.55 

 

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT: Michael Fern, Heba Matta, Eunice Kim, Ethan Milius, Benyomin Forer, Donn 

Hoffman, Bjorn Dodd, Marc Beaart, Stefan Mrakich, Guy Shirley 

 

STATEMENT OF REASONS 

 

The Problem: Existing law allows a requesting party to require notice of a parole hearing to be 

given to a victim of any crime committed by the inmate, or to the next of kin of the victim if the 

victim has died. (Pen. Code, § 3043, subd. (a)(1).) If the inmate is serving a life sentence, 

existing law also requires notice of a parole hearing to be given to the prosecuting agency, 

investigating agency, and the agency that employed a peace officer or firefighter murdered by 

the inmate. (Pen. Code, §§ 3041.7, 3042 (a)(1).) However, there is no requirement to notify a 

requesting party who is an attorney for the victim or victim’s next of kin, even though they have 

a right to appear as the victim’s representative or support person. (Pen. Code, §§ 3043(c), 
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3043.1.) And unless the inmate is serving a life sentence, CDCR is not required to notify the 

prosecuting agency or a law enforcement agency that investigated the case, even if such entities 

request to be notified and have relevant information concerning the inmate’s parole suitability. 

There is also no requirement to notify a requesting party about changes made to the date, time, or 

location of the hearing, which has sometimes led to victims not being informed of such changes. 

 

The Solution: To ensure that notice is given to requesting parties that have an interest in an 

inmate’s parole hearing, this resolution would amend Penal Code section 3043 to require notice 

to be given to a requesting party who is an attorney representing the victim or victim’s next of 

kin, an employee of a prosecuting agency of any crime committed by the inmate, or an employee 

of a law enforcement agency that investigated any crime committed by the inmate. This 

resolution would also require notice to be given to requesting parties when CDCR changes the 

date, time, or place of a parole hearing. 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule. 

 

CURRENT OR PRIOR RELATED LEGISLATION 

None known. 

 

AUTHOR AND/OR PERMANENT CONTACT: 

Michael Fern, Los Angeles, sclawyer@gmail.com 

 

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com 
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RESOLUTION 04-10-2025 

Criminal Law - Procedure 

DIGEST 

Erroneously Convicted Persons: Compensation for Persons Whose Convictions Were Vacated.  

Amends Penal Code section 4900, 4903, 4904, and adds section 4904.1 to allow recovery for 

time on probation, attorneys fees, and time on the sex offender registry.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:           

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 4900, 4903, 4904, and adds section 4904.1 to allow 

recovery for time on probation, attorneys fees, and for time on the sex offender registry.  This 

resolution should be approved in principle because it would alter existing law to provide 

compensation for the wrongful conviction without express reference to the fact of incarceration, 

and would allow compensation for each day listed on a Penal Code section 290 sex offender 

registry.   

 

Existing law provides a mechanism for persons who were wrongfully convicted to obtain 

compensation from the California Victim Compensation Board for time spent actually 

incarcerated.  (Pen. Code, § 4900.)  The section defines the fact of incarceration in a prison or 

jail as the harm to be remedied.  A person seeking compensation for incarceration due to an 

erroneous conviction submits a petition setting forth the facts showing how the conviction was 

erroneous, and documenting the incarceration.  (Pen. Code, § 4901, subd. (a), 4903, subd. (a).)  

When a conviction is set aside through a petition for writ of habeas corpus and the case is not 

retried, the board shall approve compensation unless the Attorney General objects.  In such 

cases, the Attorney General must prove by clear and convincing evidence that the claimant 

committed acts constituting the offense.  (Pen. Code, § 4902, subd. (d).)  When a claimant proves 

a claim, the injury is the fact of incarceration and the claimant is entitled to compensation for 

each day.  (Pen. Code, § 4904, subd. (a).)  In 2023, the Legislature amended Penal Code section 

4904 to provide the statutory rate for all days in custody because of the former conviction, and a 

reduced rate for days on any period of parole or supervised release.  It does not appear that the 

Legislature appropriated funds.  (See Stats 2023, ch. 702, § 6 (S.B. 78), eff. Jan. 1, 2024.)             

 

This resolution would modify existing law to remove the express reference to incarceration.  The 

proponents suggest the reference to incarceration is an artifact of former versions, but the 

statutory scheme still limits compensation and requires evidence that the claimant suffered 

periods of incarceration and supervised release, that is, the direct consequences of the erroneous 

conviction.  A consequence of a conviction is direct or collateral.  It is considered direct when it 

has a definite, immediate, and automatic effect on the range of punishment.  Thus, incarceration 

and parole periods are direct consequences of a conviction.  (People v. Nuckles (2013) 56 Cal.4th 

601, 609.)  The resolution would also allow recovery for all days that a claimant was listed on a 

sex offender registry due to the erroneous conviction.  Sex offender registration is considered a 
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collateral consequence of a conviction.  (People v. Picklesimer (2010) 48 Cal.4 th 330, 338.)   

Thus, the resolution could be construed as compensating a person for the direct consequences of 

an erroneous conviction through payment for all days in custody and on supervised release, plus 

additional or duplicate compensation for all days on a sex offender registry. 

 

As noted, many of the changes proposed by this resolution were adopted in the 2023 amendment 

to Penal Code section 4904, but the Legislature did not appropriate funds to provide for the 

higher level of compensation (see Stats 2023, ch. 702, § 6 (S.B. 78), eff. Jan. 1, 2024). 

 

Therefore, this resolution should be approved in principle. 

 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code sections 4900, 4903, 4904, and to add Penal Code section 

4904.1, to read as follows: 

 

§ 4900  1 

(a) Any person who, having been convicted of any crime against the state amounting to a felony 2 

and imprisoned in the state prison or incarcerated in county jail pursuant to subdivision (h) of 3 

Section 1170 for that conviction, is granted a pardon by the Governor for the reason that the 4 

crime with which they were charged was either not committed at all or, if committed, was not 5 

committed by the person, or who, being innocent of the crime with which they were charged for 6 

either of those reasons, shall have and who have served the term or any part thereof for which 7 

they were imprisoned in state prison, or incarcerated in county jail, of their sentence may, under 8 

the conditions provided under this chapter, present a claim against the state to the California 9 

Victim Compensation Board for the injury sustained by the person through the erroneous 10 

conviction and imprisonment or incarceration. 11 

(b) If a state or federal court has granted a writ of habeas corpus or if a state court has granted 12 

a motion to vacate pursuant to Section 1473.6 or paragraph (2) of subdivision (a) of Section 13 

1473.7, and the charges were subsequently dismissed, or the person was acquitted of the charges 14 

on a retrial, the California Victim Compensation Board shall, upon application by the person, 15 

and without a hearing, recommend to the Legislature that an appropriation be made and the claim 16 

paid pursuant to Section 4904, unless the Attorney General establishes pursuant to subdivision 17 

(d) of Section 4902, that the claimant is not entitled to compensation. 18 

(c) (1) This section shall become inoperative on July 1, 2024, only if General Fund moneys over 19 

the multiyear forecasts beginning in the 2024–25 fiscal year are available to support ongoing 20 

augmentations and actions, and an appropriation is made to backfill the Restitution Fund to 21 

support the actions in this section. If those conditions are met, this section is repealed January 1, 22 

2025. 23 

(2) The amendments made by the act adding this subdivision shall become operative on 24 

January 1, 2023. 25 

 26 

§ 4903   27 
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(a) Except as provided in Sections 851.865 and 1485.55, and in subdivision (b) of Section 4900, 28 

the board shall fix a time and place for the hearing of the claim. At the hearing the claimant shall 29 

introduce evidence in support of the claim, and the Attorney General may introduce evidence in 30 

opposition thereto. The claimant shall prove the facts set forth in the statement constituting the 31 

claim, including the fact that the crime with which they were charged was either not committed 32 

at all, or, if committed, was not committed by the claimant, and the injury sustained by them 33 

through their erroneous conviction and incarceration. 34 

(b) For claims falling within subdivision (b) of Section 4900 in which the Attorney General 35 

objects to the claim pursuant to subdivision (d) of Section 4902, the board shall fix a time and 36 

place for the hearing of the claim. At the hearing, the Attorney General shall bear the burden of 37 

proving by clear and convincing evidence that the claimant committed the acts constituting the 38 

offense. The claimant may introduce evidence in support of the claim. 39 

(c) In a hearing before the board, the factual findings and credibility determinations establishing 40 

the court’s basis for writ of habeas corpus, a motion to vacate pursuant to Section 1473.6 or 41 

paragraph (2) of subdivision (a) of Section 1473.7, or an application for a certificate of factual 42 

innocence as described in Section 1485.5 shall be binding on the Attorney General, the 43 

factfinder, and the board. 44 

(d) A conviction reversed and dismissed is no longer valid, thus the Attorney General may not 45 

rely on the fact that the state still maintains that the claimant is guilty of the crime for which they 46 

were wrongfully convicted, that the state defended the conviction against the claimant through 47 

court litigation, or that there was a conviction to establish that the claimant is not entitled to 48 

compensation. The Attorney General may also not rely solely on the trial record to establish that 49 

the claimant is not entitled to compensation. 50 

(e) The board shall deny payment of any claim if the board finds by a preponderance of the 51 

evidence that a claimant pled guilty with the specific intent to protect another from prosecution 52 

for the underlying conviction for which the claimant is seeking compensation. 53 

(f) A presumption does not exist in any other proceeding if the claim for compensation is denied 54 

pursuant to this section. No res judicata or collateral estoppel finding shall be made in any other 55 

proceeding if the claim for compensation is denied pursuant to this section. 56 

 57 

§ 4904.   58 

(a) If the evidence shows that the crime with which the claimant was charged was either not 59 

committed at all, or, if committed, was not committed by the claimant, or for claims pursuant to 60 

subdivision (b) of Section 4900, the Attorney General’s office has not met their burden of 61 

proving by clear and convincing evidence that the claimant committed the acts constituting the 62 

offense, and the California Victim Compensation Board has found that the claimant has 63 

sustained injury through their erroneous conviction and imprisonment the California Victim 64 

Compensation Board shall approve payment for the purpose of compensating indemnifying the 65 

claimant for the injury if sufficient funds are available, upon appropriation by the Legislature.. 66 

The amount of the appropriation recommended shall be include the following: 67 
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 (1) a sum equivalent to one hundred forty dollars ($140) per day of incarceration served 68 

solely as a result of the former conviction, and shall include any time spent in custody, including 69 

in a county jail, that is considered to be part of the term of incarceration.  70 

 (2) a sum equivalent to seventy dollars ($70) per day served on parole pursuant to Section 71 

3000 or 3000.1, on supervised release pursuant to Section 3074, or on the Sex Offender Registry 72 

pursuant to Section 290 solely as a result of the former conviction.  73 

 (3) reasonable attorney fees, costs, and expenses incurred by or on behalf of the claimant 74 

in overturning the claimant’s conviction and/or in securing a pardon. 75 

 (4) reasonable attorney fees and costs incurred by or on behalf of the claimant in 76 

obtaining compensation under this section, and/or in obtaining a finding of factual innocence 77 

under Sections 851.8, 851.86, 1473.7, or 1485.55. 78 

(b) The amounts provided in paragraphs (1) and (2) of subdivision (a) of this section shall 79 

be updated annually to reflect changes in the Bureau of Labor Standards Consumer Price Index, 80 

West Region (All), commencing one year after this section becomes effective.  81 

(c) Notwithstanding any other provision in this section, the California Victim Compensation 82 

Board, prior to approving payment, may request from both parties additional documents or 83 

arguments as needed to calculate compensation.  84 

(d) Funds received by the claimant under this section That payment shall not be treated as 85 

gross income to the recipient under the Revenue and Taxation Code. 86 

 87 

§ 4904.1  88 

(a) Any person who spent time on parole pursuant to Section 3000 or 3000.1, on supervised 89 

release pursuant to Section 3074, or on the Sex Offender Registry pursuant to Section 290 prior 90 

to the effective date of this act may bring a petition for compensation under paragraph (2) of 91 

subdivision (a) of Section 4904 within three years of the  effective date of this act. 92 

(b) Any person who previously brought a petition under section 4900, and who spent time 93 

on parole pursuant to Section 3000 or 3000.1, on supervised release pursuant to Section 3074, or 94 

on the Sex Offender Registry pursuant to Section 290, may bring a supplementary petition within 95 

three years of the effective date of this act for compensation under paragraph (2) of subdivision 96 

(a) of Section 4904, subdivision (a)(2).  If the prior petition was granted, the petitioner on a 97 

supplementary petition need only prove the applicability of paragraph (2) of subdivision (a) of 98 

section 4904. 99 

100 

 

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT: James Mink, Ujvala Singh, Margaret Grover, Ryan Dean, Mark Flory, Jack 

Osborn, John Short, Aiskell Roman, Lisa Berger, Victor Herrera 
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STATEMENT OF REASONS 

 

The Problem (including Existing Law):  

Wrongfully convicted people who have not only been released from prison, but have taken the 

extra step of establishing that they did not commit the crime at issue, are compensated under 

current law at a fixed rate of one hundred forty dollars per day of incarceration served.  The 

amount is not adjusted for inflation, and no compensation is given for time an innocent person 

wrongfully spends on parole, probation, or the sex offender registry.  Although the law no longer 

requires wrongfully convicted claimants to prove (in addition to proving their innocence) that 

they suffered “injury” by being wrongfully incarcerated, current law still requires the California 

Victim Compensation Board to find that the claimant has “suffered injury” as a result of their 

wrongful incarceration before they can be compensated. 

 

The Solution:  

This resolution would increase the compensation amounts annually, based on changes in the 

Consumer Price Index.  The resolution would also authorize compensation, at seventy dollars per 

day, for time wrongfully spent on parole, on supervised release, or on the sex offender registry, 

and would make this relief available retroactively.  Finally, the resolution would eliminate the 

holdover language regarding proof of injury, which is no longer a substantive component of 

compensation claims. 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule. 

 

CURRENT OR PRIOR RELATED LEGISLATION 

None known. 

 

AUTHOR AND/OR PERMANENT CONTACT: 

After Innocence: Jon Eldan, Founder and Director; James Mink, Board Member.  Address:  739 

Cerrito Street, Albany, California  94706.  Telephone: (510) 932-4552.  Email: 

jamesmink@gmail.com. 

 

RESPONSIBLE FLOOR DELEGATE: James Mink 
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