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RESOLUTION 06-01-2025 

Choose an item. 

DIGEST 

Worker’s Compensation: Criminal Penalties Against Lawyers and Doctors for Kickbacks 

Amends Labor Code sections 139.3 and 139.32 to allow prosecution of lawyers and doctors for 

kickbacks related to unemployment compensation as an exception to the Williamson Rule. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE  

 

History:           

No similar resolutions found. 

 

Reasons: 

This resolution amends Labor Code sections 138.3 and 139.32 to allow prosecution of lawyers 

and doctors for kickbacks related to unemployment compensation as an exception to the 

Williamson Rule. This resolution should be approved in principle because (a) attorneys and 

doctors should not be allowed to escape prosecution under all applicable laws and as either 

felonies or misdemeanors as appropriate for misconduct so serious as engaging in kickback 

schemes; and (b) it allows prosecution of attorneys and doctors for such egregious misconduct 

under statutes that have longer limitations periods, because limiting prosecution to one year from 

the date of the wrongdoing likely results in many such crimes going unpunished because it may 

take longer to uncover such crimes. 

 

Current law prohibiting attorneys and doctors from receiving kickbacks while pursuing 

unemployment cases is well summarized by a recent opinion of the California Court of Appeal:  

 

When an employee files a workers’ compensation claim with an employer, the 

employer generally notifies their insurance company of the claim. If the 

employer's workers' compensation insurer accepts coverage, then the insurer 

substitutes for the employer and assumes liability for benefits owed to the 

employee …. If a claim is contested, the workers’ compensation system provides 

for various legal expenses to be paid by the insurer on behalf of the employee. An 

employee is entitled to compensation for medical-legal expenses necessary to 

establish an entitlement to compensation. …medical-legal expenses include 

obtaining medical records. … these [medical] records are frequently ordered by 

attorneys and executed by a third-party servicer. In order to be compensable, a 

records subpoena expense must be reasonably, actually, and necessarily 

incurred…[I]t is ultimately an attorney’s responsibility to decide what records to 

subpoena under that standard. This legal framework surrounding subpoenas is a 

unique aspect of practicing law in the realm of workers' compensation. In other 

fields, the attorney typically absorbs the costs of issuing a subpoena. This creates 

an incentive for the attorney to keep costs down. In the workers' compensation 

field, by contrast, the employer's insurer absorbs the employee's subpoena costs.” 
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(People v. Woods (2025) 109 Cal.App.5th 985, 990–99, review filed (Apr. 28, 2025) 

(internal citations and quotation marks omitted; emphasis in original).) The Court further 

explained that: 

 

“Given this dynamic and the potential for abuse that it creates, the Legislature has 

passed laws to protect insurers and the overall workers’ compensation system. To 

begin with, the Legislature has made it a crime to participate in a kickback 

scheme. Under Labor Code section 139.32, subdivision (c), it is illegal for an 

attorney to “refer a person for services provided by another entity, or to use 

services provided by another entity, if the other entity will be paid for those 

services ... and the [attorney] has a financial interest in the other entity.” 

Attorneys are also required to disclose any financial interests they have in a 

services provider. (Lab. Code, § 139.32, subd. (b).) Additionally, in every 

contested case, attorneys have to submit a form under penalty of perjury affirming 

that they not engaged in any kickback scheme with regard to “any referred 

examination or evaluation.” (Lab. Code, § 4906, subd. (h).) To prevent over 

billing of subpoenas, the Legislature passed a law stating that, before billing for 

subpoena services, employees' attorneys had to first attempt to obtain the 

documents informally from the employer/insurance company. (Lab. Code, § 

5307.9.) 

 

(Ibid.) Violation of Labor Code section 139.32 is a misdemeanor.  

 

Under current law, the existence of a specific offense with lesser punishment (such as a 

misdemeanor charge for violating Labor Code section 139.32) precludes the filing of a general 

offense that calls for greater punishment (such as a felony charge for insurance fraud based on 

receiving kickbacks, a violation of Penal Code section 550(b)(3)), absent some indication of 

legislative intent to the contrary. (In re Williamson (1954) 43 Cal.2d 651, 654.) This rule is 

generally referred to as the Williamson Rule. Labor Code section 139.32 does not include an 

exception to the Williamson Rule. 

 

Applying the Williamson Rule, the Court of Appeal in People v. Woods absolved the workers’ 

compensation attorney of 33 felony convictions for insurance fraud based on receiving kickbacks 

under Penal Code section 550(b)(3). (People v. Woods (2025) 109 Cal.App.5th 985, 998-999, 

review filed (Apr. 28, 2025).) The Court held that the lesser punishment under Labor Code 

section 139.32 (a misdemeanor for participating in the kickback scheme) precludes the State 

from prosecuting the attorney for the general offense with the greater punishment (the felony 

under Penal Code section 550(b)(3)). (Ibid.) 

 

This resolution adds language to Labor Code section 139.32 that would create a legislative 

exception to the Williamson Rule, so that attorneys can be fully prosecuted for all crimes they 

commit involving kickbacks in unemployment compensation matters. 

 

This resolution should be approved in principle because attorneys who choose to engage in such 

egregious criminal conduct should have to face the consequences, including felony conviction, in 

addition to Labor Code section 139.32 misdemeanors. Notably, under current law, the statute of 
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limitations for misdemeanors is one year from the date of the wrongful act, whereas the statute of 

limitations for insurance fraud under Penal Code section 550 is four years from the date of 

discovery. (See Pen. Code, §§ 801.5, 802(a), 803(c).) Requiring kickback/referral schemes to be 

prosecuted within a year of the offense makes their prosecution impractical, because such 

wrongful acts are kept hidden from insurers. And for this reason, such crimes remain hidden and 

difficult to detect for long periods of time.  

 

Thus, it is foreseeable that the statute of limitations for charging an attorney and/or a physician 

for the misdemeanor under Labor Code section 139.32 will run before the crime is detected, but 

under the Williamson Rule, California cannot prosecute the attorney and/or physician for 

insurance fraud based on receiving kickbacks, a violation of Penal Code section 550(b)(3), even 

if the attorney’s and/or physician’s acts violate section 550(b)(3).  

 

Therefore, this resolution will also appropriately allow California to prosecute attorneys and 

physicians for these types of crimes under limitations periods that depend on when the crime is 

discovered, not only when the acts were committed  

 

As a matter of public policy, California law should not protect attorneys who, while acting in 

their capacities as attorneys, commit crimes.  

 

There are no similar pending bills, nor any in the last three years. 

 

Therefore, this resolution should be approved in principle.  

 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Labor Code sections 139.3 and 139.32 to read as follows: 

 

§ 139.3 1 

(a) Notwithstanding any other law, to the extent those services are paid pursuant to 2 

Division 4 (commencing with Section 3200), it is unlawful for a physician to refer a person for 3 

clinical laboratory, diagnostic nuclear medicine, radiation oncology, physical therapy, physical 4 

rehabilitation, psychometric testing, home infusion therapy, outpatient surgery, diagnostic 5 

imaging goods or services, or pharmacy goods, whether for treatment or medical-legal purposes, 6 

if the physician or his or her immediate family has a financial interest with the person or in the 7 

entity that receives the referral. 8 

(b) For purposes of this section and Section 139.31, the following shall apply: 9 

(1) “Diagnostic imaging” includes, but is not limited to, all X-ray, computed axial 10 

tomography magnetic resonance imaging, nuclear medicine, positron emission tomography, 11 

mammography, and ultrasound goods and services. 12 

(2) “Immediate family” includes the spouse and children of the physician, the parents of 13 

the physician, and the spouses of the children of the physician. 14 

(3) “Physician” means a physician as defined in Section 3209.3. 15 
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(4) A “financial interest” includes, but is not limited to, any type of ownership, interest, 16 

debt, loan, lease, compensation, remuneration, discount, rebate, refund, dividend, distribution, 17 

subsidy, or other form of direct or indirect payment, whether in money or otherwise, between a 18 

licensee and a person or entity to whom the physician refers a person for a good or service 19 

specified in subdivision (a). A financial interest also exists if there is an indirect relationship 20 

between a physician and the referral recipient, including, but not limited to, an arrangement 21 

whereby a physician has an ownership interest in any entity that leases property to the referral 22 

recipient. Any financial interest transferred by a physician to, or otherwise established in, any 23 

person or entity for the purpose of avoiding the prohibition of this section shall be deemed a 24 

financial interest of the physician. 25 

(5) A “physician’s office” is either of the following: 26 

(A) An office of a physician in solo practice. 27 

(B) An office in which the services or goods are personally provided by the physician or 28 

by employees in that office, or personally by independent contractors in that office, in 29 

accordance with other provisions of law. Employees and independent contractors shall be 30 

licensed or certified when that licensure or certification is required by law. 31 

(6) The “office of a group practice” is an office or offices in which two or more 32 

physicians are legally organized as a partnership, professional corporation, or not-for-profit 33 

corporation licensed according to subdivision (a) of Section 1204 of the Health and Safety Code 34 

for which all of the following are applicable: 35 

(A) Each physician who is a member of the group provides substantially the full range of 36 

services that the physician routinely provides, including medical care, consultation, diagnosis, or 37 

treatment, through the joint use of shared office space, facilities, equipment, and personnel. 38 

(B) Substantially all of the services of the physicians who are members of the group are 39 

provided through the group and are billed in the name of the group and amounts so received are 40 

treated as receipts of the group, and except that in the case of multispecialty clinics, as defined in 41 

subdivision (l) of Section 1206 of the Health and Safety Code, physician services are billed in 42 

the name of the multispecialty clinic and amounts so received are treated as receipts of the 43 

multispecialty clinic. 44 

(C) The overhead expenses of, and the income from, the practice are distributed in 45 

accordance with methods previously determined by members of the group. 46 

(7) Outpatient surgery includes both of the following: 47 

(A) Any procedure performed on an outpatient basis in the operating rooms, ambulatory 48 

surgery rooms, endoscopy units, cardiac catheterization laboratories, or other sections of a 49 

freestanding ambulatory surgery clinic, whether or not licensed under paragraph (1) of 50 

subdivision (b) of Section 1204 of the Health and Safety Code. 51 

(B) The ambulatory surgery itself. 52 

(8) “Pharmacy goods” means any dangerous drug or dangerous device as defined by 53 

Section 4022 of the Business and Professions Code, any medical food as defined by Section 54 

109971 of the Health and Safety Code, and any over-the-counter drug as classified by the federal 55 

Food and Drug Administration, except over-the-counter drugs sold at commercially reasonable 56 

rates in physical retail outlets commonly accessed by the public. 57 

(c) (1) It is unlawful for a licensee to enter into an arrangement or scheme, such as a 58 

cross-referral arrangement, that the licensee knows, or should know, has a principal purpose of 59 

ensuring referrals by the licensee to a particular entity that, if the licensee directly made referrals 60 

to that entity, would be in violation of this section. 61 
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(2) It shall be unlawful for a physician to offer, deliver, receive, or accept any rebate, 62 

refund, commission, preference, patronage dividend, discount, or other consideration, whether in 63 

the form of money or otherwise, as compensation or inducement for a referred evaluation or 64 

consultation. 65 

(d) No claim for payment shall be presented by an entity to any individual, third-party 66 

payor, or other entity for any goods or services furnished pursuant to a referral prohibited under 67 

this section. 68 

(e) A physician who refers to or seeks consultation from an organization in which the 69 

physician has a financial interest shall disclose this interest to the patient or if the patient is a 70 

minor, to the patient’s parents or legal guardian in writing at the time of the referral. 71 

(f) No insurer, self-insurer, or other payor shall pay a charge or lien for any goods or 72 

services resulting from a referral in violation of this section. 73 

(g) A violation of subdivision (a) shall be a misdemeanor. The appropriate licensing 74 

board shall review the facts and circumstances of any conviction pursuant to subdivision (a) and 75 

take appropriate disciplinary action if the licensee has committed unprofessional conduct. 76 

Violations of this section may also be subject to civil penalties of up to five thousand dollars 77 

($5,000) for each offense, which may be enforced by the Insurance Commissioner, Attorney 78 

General, or a district attorney. A violation of subdivision (c), (d), (e), or (f) is a public offense 79 

and is punishable upon conviction by a fine not exceeding fifteen thousand dollars ($15,000) for 80 

each violation and appropriate disciplinary action, including revocation of professional licensure, 81 

by the Medical Board of California or other appropriate governmental agency. 82 

(h) Nothing in this section shall preclude prosecution under any other provision of law. 83 

 84 

§ 139.32 85 

(a) For the purpose of this section, the following definitions apply: 86 

(1) “Financial interest in another entity” means, subject to subdivision (h), either of the 87 

following: 88 

(A) Any type of ownership, interest, debt, loan, lease, compensation, remuneration, 89 

discount, rebate, refund, dividend, distribution, subsidy, or other form of direct or indirect 90 

payment, whether in money or otherwise, between the interested party and the other entity to 91 

which the employee is referred for services. 92 

(B) An agreement, debt instrument, or lease or rental agreement between the interested 93 

party and the other entity that provides compensation based upon, in whole or in part, the volume 94 

or value of the services provided as a result of referrals. 95 

(2) “Interested party” means any of the following: 96 

(A) An injured employee. 97 

(B) The employer of an injured employee, and, if the employer is insured, its insurer. 98 

(C) A claims administrator, which includes, but is not limited to, a self-administered 99 

workers’ compensation insurer, a self-administered self-insured employer, a self-administered 100 

joint powers authority, a self-administered legally uninsured employer, a third-party claims 101 

administrator for an insurer, a self-insured employer, a joint powers authority, or a legally 102 

uninsured employer or a subsidiary of a claims administrator. 103 

(D) An attorney-at-law or law firm that is representing or advising an employee regarding 104 

a claim for compensation under Division 4 (commencing with Section 3200). 105 

(E) A representative or agent of an interested party, including either of the following: 106 

(i) An employee of an interested party. 107 



 

Page 6 of 8 

 

(ii) Any individual acting on behalf of an interested party, including the immediate family 108 

of the interested party or of an employee of the interested party. For purposes of this clause, 109 

immediate family includes spouses, children, parents, and spouses of children. 110 

(F) A provider of any medical services or products. 111 

(3) “Services” means, but is not limited to, any of the following: 112 

(A) A determination regarding an employee’s eligibility for compensation under Division 113 

4 (commencing with Section 3200), that includes both of the following: 114 

(i) A determination of a permanent disability rating under Section 4660. 115 

(ii) An evaluation of an employee’s future earnings capacity resulting from an 116 

occupational injury or illness. 117 

(B) Services to review the itemization of medical services set forth on a medical bill 118 

submitted under Section 4603.2. 119 

(C) Copy and document reproduction services. 120 

(D) Interpreter services. 121 

(E) Medical services, including the provision of any medical products such as surgical 122 

hardware or durable medical equipment. 123 

(F) Transportation services. 124 

(G) Services in connection with utilization review pursuant to Section 4610. 125 

(b) All interested parties shall disclose any financial interest in any entity providing 126 

services. 127 

(c) Except as otherwise permitted by law, it is unlawful for an interested party other than 128 

a claims administrator or a network service provider to refer a person for services provided by 129 

another entity, or to use services provided by another entity, if the other entity will be paid for 130 

those services pursuant to Division 4 (commencing with Section 3200) and the interested party 131 

has a financial interest in the other entity. 132 

(d) (1) It is unlawful for an interested party to enter into an arrangement or scheme, such 133 

as a cross-referral arrangement, that the interested party knows, or should know, has a purpose of 134 

ensuring referrals by the interested party to a particular entity that, if the interested party directly 135 

made referrals to that other entity, would be in violation of this section. 136 

(2) It is unlawful for an interested party to offer, deliver, receive, or accept any rebate, 137 

refund, commission, preference, patronage, dividend, discount, or other consideration, whether 138 

in the form of money or otherwise, as compensation or inducement to refer a person for services. 139 

(e) A claim for payment shall not be presented by an entity to any interested party, 140 

individual, third-party payer, or other entity for any services furnished pursuant to a referral 141 

prohibited under this section. 142 

(f) An insurer, self-insurer, or other payer shall not knowingly pay a charge or lien for 143 

any services resulting from a referral for services or use of services in violation of this section. 144 

(g) (1) A violation of this section shall be misdemeanor and does not preclude 145 

prosecution under any other provision of law. If an interested party is a corporation, any director 146 

or officer of the corporation who knowingly concurs in a violation of this section shall be guilty 147 

of a misdemeanor. The appropriate licensing authority for any person subject to this section shall 148 

review the facts and circumstances of any conviction pursuant to this section and take 149 

appropriate disciplinary action if the licensee has committed unprofessional conduct, provided 150 

that the appropriate licensing authority may act on its own discretion independent of the 151 

initiation or completion of a criminal prosecution. Violations of this section are also subject to 152 
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civil penalties of up to fifteen thousand dollars ($15,000) for each offense, which may be 153 

enforced by the Insurance Commissioner, Attorney General, or a district attorney. 154 

(2) For an interested party, a practice of violating this section shall constitute a general 155 

business practice that discharges or administers compensation obligations in a dishonest manner, 156 

which shall be subject to a civil penalty under subdivision (e) of Section 129.5. 157 

(3) For an interested party who is an attorney, a violation of subdivision (b) or (c) shall be 158 

referred to the Board of Governors of the State Bar of California, which shall review the facts 159 

and circumstances of any violation pursuant to subdivision (b) or (c) and take appropriate 160 

disciplinary action if the licensee has committed unprofessional conduct. 161 

(4) Any determination regarding an employee’s eligibility for compensation shall be void 162 

if that service was provided in violation of this section. 163 

(h) The following arrangements between an interested party and another entity do not 164 

constitute a “financial interest in another entity” for purposes of this section: 165 

(1) A loan between an interested party and another entity, if the loan has commercially 166 

reasonable terms, bears interest at the prime rate or a higher rate that does not constitute usury, 167 

and is adequately secured, and the loan terms are not affected by either the interested party’s 168 

referral of any employee or the volume of services provided by the entity that receives the 169 

referral. 170 

(2) A lease of space or equipment between an interested party and another entity, if the 171 

lease is written, has commercially reasonable terms, has a fixed periodic rent payment, has a 172 

term of one year or more, and the lease payments are not affected by either the interested party’s 173 

referral of any person or the volume of services provided by the entity that receives the referral. 174 

(3) An interested party’s ownership of the corporate investment securities of another 175 

entity, including shares, bonds, or other debt instruments that were purchased on terms that are 176 

available to the general public through a licensed securities exchange or NASDAQ. 177 

(i) The prohibitions described in this section do not apply to any of the following: 178 

(1) Services performed by, or determinations of compensation issues made by, employees 179 

of an interested party in the course of that employment. 180 

(2) A referral for legal services if that referral is not prohibited by the Rules of 181 

Professional Conduct of the State Bar. 182 

(3) A physician’s referral that is exempted by Section 139.31 from the prohibitions 183 

prescribed by Section 139.3.184 

 

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT: Michael Fern, Heba Matta, Eunice Kim, Ethan Milius, Benyomin Forer, 

Sabrina Corsa, Ani Bailey, Donn Hoffman, Guy Shirley, Sean Carney 

 

STATEMENT OF REASONS 

 

The Problem: In People v. Woods (Mar. 18, 2025, G061948) _ Cal.App.5th _ [2025 WL 

841193], the Fourth District reversed 33 felony convictions of insurance fraud involving a 

workers’ compensation attorney who failed to disclose kickbacks to third parties and payments 

for referrals in violation of Penal Code section 550(b)(3). The court noted that Labor Code 

section 139.32 made it a misdemeanor to participate in an unlawful referral scheme, and as a 

matter of statutory interpretation, the existence a specific offense with lesser punishment 
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precludes the filing of a general offense that calls for greater punishment, absent some indication 

of legislative intent to the contrary. (See In re Williamson (1954) 43 Cal.2d 651.) Here, however, 

the “specific” statute prohibiting kickbacks is a general intent crime, whereas the “general” 

statute requires a specific intent to defraud. (See People v. Blick (2007)153 Cal.App.4th 759.) 

Moreover, while misdemeanors have a 1-year statute of limitations, Penal Code section 550 has a 

4-year statute of limitations from the date of discovery. (See Pen. Code, §§ 801.5, 802(a), 

803(c).) Requiring kickback/referral schemes to be prosecuted within a year of the offense makes 

their prosecution impractical, as they are always kept hidden from insurers. 

 

The Solution: This resolution would amend Labor Code sections 139.3 (physicians/ licensees) 

and 139.32 ( “interested parties” as defined) to not preclude prosecution under other laws. 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule. 

 

CURRENT OR PRIOR RELATED LEGISLATION 

None known. 

 

AUTHOR AND/OR PERMANENT CONTACT: 

Michael Fern, Los Angeles, sclawyer@gmail.com 

 

RESPONSIBLE FLOOR DELEGATE: Michael Fern, Los Angeles, sclawyer@gmail.com 
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RESOLUTION 06-02-2025 

 

DIGEST 

Employment: Termination for Just Cause 

Amends Labor Code section 2922 to eliminate the ability of employers to terminate employee at-

will and permit termination only for just cause. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History:  

No similar resolutions found. 

 

Reasons: 

This resolution amends Labor Code section 2922 to eliminate the ability of employers to 

terminate employee at-will and permit termination only for just cause.  This resolution should be 

disapproved because transforming a default presumption into an inflexible prohibition would be 

extreme change that carries significant risk to California’s economy and job market and is not 

narrowly tailored to address the identified problem of pretextual terminations of employees who 

lack bargaining power. 

 

Under existing law, “Labor Code section 2922 sets forth the general presumption that an 

employment, having no specified term, may be terminated at the will of either party on notice to 

the other. This presumption of at-will employment, while strong, is limited by the fundamental 

freedom of contract. Thus, an employer and employee may agree to any limit, otherwise lawful, 

on the employer’s right to terminate the employment relationship for any or no reason.” (Joseph 

v. City of Atwater (2022) 74 Cal.App.5th 974, 981 (cleaned up).) By contrast, “just cause” lacks 

clear definition and is highly fact driven, which invites litigation. “The terms ‘just cause’ and 

‘good cause’ have been difficult to define and depend on the circumstances of each case. 

Essentially, they connote a fair and honest cause or reason, regulated by good faith on the part of 

the party exercising the power.” (Moore v. May Dep't Stores Co. (1990) 222 Cal.App.3d 836, 

839-840 (cleaned up).) 

 

While the United States is one of the few countries that has at-will employment by default, it is 

also the only country where wrongful termination cases are largely decided by civil juries 

comprised of laypersons who are also tasked with determining damages. (See Judiciaries 

Worldwide, Federal Judicial Center, https://judiciariesworldwide.fjc.gov/civil-litigation.) ‘At-

will’ employment is by no means absolute, as “an employer’s authority to discharge an at-will 

employee may be limited by statute or public policy.” (Galeotti v. International Union of 

Operating Engineers Local No. 3 (2020) 48 Cal.App. 5th 850, 861.) “[C]ases in which violations 

of public policy are found generally fall into four categories: (1) refusing to violate a statute; (2) 

performing a statutory obligation; (3) exercising a statutory right or privilege; and (4) reporting 

an alleged violation of a statute of public importance.” (Jersey v. John Muir Medical Ctr. (2002) 

97 Cal.App.4th 814, 820-821 (cleaned up).) 
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California is experiencing an exodus of businesses for various reasons including the regulatory 

climate. (See Bianchetti, My business won't flee California like SpaceX or Chevron. But we do 

want some changes (Aug. 16, 2024) LA Times, www.latimes.com/opinion/story/2024-08-

16/california-businesses-elon-musk-spacex-chevron.) A blanket prohibition on at-will 

employment that would apply even for employees who are sophisticated or unionized, would 

only worsen this trend, reducing job growth and increasing costs for employers that choose to 

remain. Instead of a one-size-fits-all solution, New York recently enacted a law that requires 

termination for just cause for fast food workers. (See Wiessner, NYC ban on firing fast food 

workers without cause upheld by appeals court (Jan. 5, 2024) Reuters, 

www.reuters.com/legal/government/nyc-ban-firing-fast-food-workers-without-cause-upheld-by-

appeals-court-2024-01-05.) A similar approach ought to be considered. 

 

Therefore, this resolution should be disapproved. 

 

 

OCBA OPPOSITION TO RESOLUTION 06-02-2025 

The proposal to amend California Labor Code § 2922 to eliminate at-will employment and require 

employers to provide 30 days’ written notice and terminate employees only for just cause raises 

serious practical and legal concerns. 

At-will employment is a foundational principle of California labor law, providing flexibility for 

both employers and employees. It allows employees the freedom to leave a job at any time, for 

any reason, just as it allows employers to make necessary staffing changes without being burdened 

by rigid termination procedures. Replacing this system with a unilateral just cause standard and a 

unilateral 30-day notice requirement would significantly increase the risk, cost, and complexity of 

personnel decisions, particularly for small businesses and startups that rely on the ability to pivot 

quickly in response to market demands. 

Introducing a just cause standard would likely lead to a dramatic increase in employment-related 

litigation, as every termination could become a potential legal dispute over whether the employer 

met the undefined threshold of “just cause.” Courts and administrative bodies would be required 

to examine and second-guess management decisions, even in situations involving performance, 

conduct, or organizational restructuring. The proposed 30-day notice requirement could further 

incentivize prolonged workplace conflict, pose safety risks, and create financial burdens for 

employers required to retain unproductive or disruptive employees during that period. Terminated 

employees may be disgruntled and having to keep them employed for an additional 30 days also 

opens up employers to misconduct—for example, a disgruntled employee may be more likely to 

steal trade secrets or commit other workplace misconduct detrimental to the business.  

Moreover, the proposed change undermines the mutual trust at the core of the employment 

relationship by prioritizing job security over workplace performance and accountability. While it 

is important to protect workers from wrongful termination, California already has a robust set of 

laws prohibiting discrimination, retaliation, and terminations in violation of public policy. Adding 

a blanket just cause requirement would go far beyond protecting employee rights—it would 

entrench underperformance and make lawful terminations more difficult and expensive to execute. 
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Instead of overhauling at-will employment, efforts should focus on ensuring existing workplace 

protections are properly enforced. The current legal framework strikes a workable balance between 

fairness and flexibility. Undermining that balance with a rigid termination process will only stifle 

economic innovation and create unintended consequences for both employers and employees 

across the state. 

ORANGE COUNTY BAR ASSOCIATION COUNTER ARGUMENT AUTHOR: 

Lauren Grochow, Grochow Law, APC, lauren@grochowlaw.com 

 

 

SDCBA OPPOSITION TO RESOLUTION 06-02-2025 

 

The San Diego County Bar Association recommends disapproval of Resolution 06-02-2025. To 

eliminate at-will status in California by requiring “just cause” and 30 days’ advance notice to 

employees would be unnecessary, impractical, and detrimental to California and its residents. 

 

First, at-will employment status does not arm employers with the right to terminate the 

employment of individuals for “any/no reason.” Rather, the reason for termination must be 

lawful. California’s Fair Employment and Housing Act, for instance, prohibits discharge of an 

employee because of the employee’s legally protected status (e.g., age, disability, race, gender). 

As another example, Labor Code Section 1102.5 protects employees from retaliation for reporting 

unlawful workplace practices. Federal law offers similar protections. At-will employment does 

not, therefore, render employees vulnerable to unlawful conduct. 

 

Second, the practical implications of eliminating at-will employment in California are vast and 

disturbing. The proposal that employers provide “30 days’ minimum notice [of termination] to the 

employee” is, in essence, a 30-day subsidy to employees and a tax on employers that are forced to 

continue employing individuals. Although one can argue that people should receive a subsidy 

after an unexpected job loss, it is challenging to justify placing the tax burden on the individual 

who happens to be the person’s employer. Regardless, employers are already paying into 

unemployment insurance. Another problem is an employer’s hesitancy to take a chance on a job 

applicant; individuals with developing skillsets or no prior work history will be refused 

employment. Further, whether the employer had (undefined) “just cause” for termination will 

brew a storm of litigation against employers of all sizes, including businesses that are already 

struggling to stay afloat in the current economy. 

 

Finally, there is a definite risk that more businesses will relocate to other states if California were 

to eliminate at-will employment. Currently, 49 states have at-will employment, with the only 

exception being Montana, where employees are still at-will for the initial 12 to 18 months (Mont. 

Code Ann. § 39-2-910). Many businesses, including major corporations, have been relocating 

their headquarters and operations out of California in recent years, citing factors like high costs of 

living and doing business, taxes, and regulations as reasons for leaving. Lost job opportunities 

harm Californians. For this reason and the others noted above, Resolution 6-02-25 should be 

disapproved. 
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TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend California Labor Code section 2922, to read as follows: 

 

§ 2922  1 

An employment, having no specified term, (a) may be terminated at the will of either partythe 2 

employee on notice to the otheremployer, or (b) may be terminated by the employer on a 3 

minimum of 30 days’ written notice to the employee and only for just cause. Employment for a 4 

specified term means an employment for a period greater than one month.5 

 

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENTS:  Ujvala Singh, Sean M. McCoy, Vicki J. Greene, James L. Mink, Margaret J. 

Grover, Robyn S. Ginney, Michele B. Anderson, James P. Lamping, Shaun Dabby Jacobs, Mark 

J. Andrew Flory, Jack B. Osborn, Victor J. Herrera 

 

STATEMENT OF REASONS 

 

The Problem: At-will employment was a backlash to the abolition of slavery and development of 

worker-protective rights. It is an early 20th-century judicially created doctrine. It came from 

railroads wanting to fire workers for joining unions, demanding better working conditions and 

wages, and striking. Railroads argued that since workers could no longer be forced to work (no 

slavery / indentured servitude allowed post 13th Amendment) and were free to quit anytime, 

employers should also have the freedom to fire workers. Railroads used to rely heavily on 

indentured and slave labor, but now faced with workers (mostly minorities) who could legally go 

on strikes, the railroads’ profits declined. Therefore, the railroads launched legal challenges to 

the constitutionality of worker-protective laws. In response, the US Supreme Court created the 

legal doctrine of at-will employment, namely that employers must have the freedom to terminate 

workers for any reason. (See e.g., Adair v. United States (1908) 208 U.S. 161; see also Coppage 

v. Kansas (1915) 236 U.S. 1.)  

 

All states except Montana have codified this judicially-created doctrine.  

 

In California, the current version of this doctrine is codified by Labor Code section 2922 (first 

enacted in 1937), which allows employers to terminate employees for any/no reason, without any 

specified period of notice (employees can be fired and made to leave the same day). While there 

are some restrictions on employers’ ability to fire workers (e.g., Labor Code, § 2929 (no 

termination because of wage garnishment); also, e.g., Gov’t. Code, §12945.8, subd. (a)(1) (no 

termination because of jury duty)), the default remains at-will employment. And it is so 

deferential to employers that even the covenant of good faith and fair dealing that is inherent in 

all other contractual relationships does not apply to at-will employment contracts. (Guz v. 

Bechtel (2000) 24 Cal.4th 317, 350-351.)  

 

At-will employment has a disparate impact on impoverished and minority populations because 

most jobs do not include contracts changing the statutory presumption of at-will employment, 
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and most employees do not have the bargaining power to demand such contracts. Employees 

living paycheck-to-paycheck are particularly vulnerable to being fired on the spot, and so are 

more likely to put up with improper and illegal working conditions. 

 

It is time for California to put an end to this discriminatory law. Now is a particularly apt time. 

California recently announced the intention to seek direct trade relationships with other nations 

in other to bypass federally imposed tariffs. This resolution will help California be better 

positioned to foster such trade relationships. All of the potential trading partners disapprove of 

at-will employment precisely because of its inherent harm to workers. And it appears that only 

10 countries have at-will employment as the default labor law -- Brunei Darussalam, Israel, 

Marshall Islands, Micronesia, Myanmar, Palau, Papua New Guinea, Tonga, United States 

(except Montana), and Uruguay. All other countries require employers to have cause to fire 

employees. 

 

The Solution: Employers must have just cause to fire employees.  

 

IMPACT STATEMENT: This resolution does not impact any other statute, rule or regulation. 

However, this resolution will have a broad impact on employment practices in California, and 

will likely face significant opposition from companies. Going forward, California must remain 

vigilant against the future erosion of this statutory change through legal challenges such as those 

launched by the railroads in the early 20th century.  

 

CURRENT OR PRIOR RELATED LEGISLATION: None 

 

AUTHOR AND/OR PERMANENT CONTACT: Ujvala Singh; Law Office of Ujvala Singh, 

100 Pine Street, Suite 1250, San Francisco, CA 94111; 415-791-8198; usingh@ujvalasingh.com 

 

RESPONSIBLE FLOOR DELEGATE: Ujvala Singh 
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RESOLUTION 06-03-2025 

 

DIGEST 

Labor Code: Limiting Liability to Successor Businesses in the Same Industry 

Amends Labor Code section 200.3(a)(4) to limit judgment liability by family members of a 

successor business to those with a financial interest or participates in management or control. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolution. 

 

Reasons: 

This resolution amends Labor Code section 200.3(a)(4) to limit judgment liability by family 

members of a successor business to those with a financial interest or participates in management 

or control.  This resolution should be approved because limiting liability by family members who 

have no financial interest or management or control of the successor business protects family 

members while still allowing successor liability against scofflaw employers and family members 

who participate in hiding asserts through the creation of a new successor corporate entity. 

 

Under current law, liability attaches to successor businesses for wage theft to businesses that 

uses substantially the same facilities or workforce to offer the same services as the judgment 

debtor; has substantially the same owners or managers; employs as a managing agent any person 

who previously controlled the wages hours, or working conditions of the judgment debtor; and, 

operates in the same industry with an owner, partner, officer, director who is an immediate 

family member of any owner partner, officer or director of the judgment debtor.  Under Labor 

Code section 200.3(a)(4), there is no need to establish that a family member had a financial 

interest in a prior business or had any management role.    

 

The legislative intent of Assem. Bill No. 3075 (2019-2020 Reg. Sess.) enacted on January of 

2021 regarding the liability of successor employers is clear.  From 2008 to 2011, only 17% of 

workers who prevailed in wage claims with a judgment were able to recover any payment at all 

from their employers due to elaborate liability shields erected by corporations attempting to 

escape judgments against them.  (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading 

analysis of AB No. 3075 (2019-2020 Reg. Sess.) as amended on August 20, 2020, p. 5-7.).   AB 

3075 was created to circumvent liability shields “[by] tying liability more explicitly to persons 

creating new corporations, rather than to corporations themselves.”  (Ibid at p. 7).  However, 

missing from the analysis by the legislature was any reasoning regarding why family members 

with no financial stake in the prior business or no history of management and control of the prior 

business should also be liable for judgment liability.  

 

This resolution would change current law by exempting from judgment liability against an 

employer any family member who did not have a financial stake in the prior business and had no 

role in the management and control of the prior business.    It would mean judgment liability 
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would only attach to family members who either had a role in managing the prior business or 

profited through a financial interest.    

 

There are no similar resolutions or pending bills. 

 

Therefore, this resolution should be approved in principle. 

 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Labor Code section 200.3, to read as follows: 

 

§ 200.3 1 

(a) A successor to a judgment debtor shall be liable for any wages, damages, and 2 

penalties owed to any of the judgment debtor’s former workforce pursuant to a final judgment, 3 

after the time to appeal therefrom has expired and for which no appeal therefrom is pending. 4 

Successorship is established upon meeting any of the following criteria: 5 

(1) Uses substantially the same facilities or substantially the same workforce to offer 6 

substantially the same services as the judgment debtor. This factor does not apply to employers 7 

who maintain the same workforce pursuant to Chapter 4.5 (commencing with Section 1060) of 8 

Part 3. 9 

(2) Has substantially the same owners or managers that control the labor relations as the 10 

judgment debtor. 11 

(3) Employs as a managing agent any person who directly controlled the wages, hours, or 12 

working conditions of the affected workforce of the judgment debtor. The term managing agent 13 

has the same meaning as in subdivision (b) of Section 3294 of the Civil Code. 14 

(4) Operates a business in the same industry and (a) the business has an owner, partner, 15 

officer, or director who is an immediate family member of any owner, partner, officer, or 16 

director of the judgment debtor and (b) has a financial interest in or participates in management 17 

or control of the judgment debtor. 18 

(b) This section shall not be construed to limit other means of establishing successor 19 

liability for wages, damages, and penalties. 20 

  

 

PROPONENT:  Margaret J. Grover, Ujvala Singh, Mark Flory, Jack Osborn, John Short, 

Aiskell Roman, Kelly Borelli, Ryan Dean, Lisa Berger, James Mink 

 

STATEMENT OF REASONS 

 

The Problem (including Existing Law): Under existing law, an employee or former employee 

who obtains a judgment against their employer, is entitled to collect that judgment from any 

immediate family member who operates a business in the same industry, if the business has an 

owner, partner, officer, or director who is an immediate family member of any owner, partner, 

officer, or director of the judgment debtor. A family member can be liable for the judgment even 

if the family members are estranged and the person who is the target of collection efforts played 
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no role in the operation of the employer business, had no financial relationship to the employer, 

was not aware of the lawsuit, and did not participate in defending against the action. For 

example, a family operates a plumbing business. Two adult children (Pat and Shawn) leave the 

family business and each establishes their own plumbing business. Pat slowly builds a business, 

hires cautiously, does outstanding work, and is very successful. Shawn becomes a spendthrift, 

abuses alcohol, keeps poor records, and ultimately cannot pay their employees. A lawsuit is filed 

against Shawn, and the employees prevail, recovering wages, interest, penalties, and attorney’s 

fees. Shawn has no assets. The employees’ attorney then enforces the judgment against Pat, 

although Pat played no role in Shawn’s business, was not aware of Shawn’s financial difficulties, 

and did not have any opportunity to defend or resolve the claims. Pat is forced into bankruptcy as 

a result of the deadbeat sibling’s actions.  

 

The Solution:  This resolution recognizes the need to provide protection for employees who are 

not paid, while assuring that the person or entity from whom collection is sought had a financial 

or managerial role with the judgment debtor, such that they are not held liable for debts that were 

wholly outside of their control simply because of a familial relationship. 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule.  

 

CURRENT OR PRIOR RELATED LEGISLATION 

Not known. 

 

AUTHOR AND/OR PERMANENT CONTACT:  

Margaret J. Grover, Grover Workplace Solutions, P.C., 1300 Clay Street, Suite 600, Oakland, 

CA 94612, 510.654.1678, mgrover@GroverWorkplaceSolutions.com 

 

RESPONSIBLE FLOOR DELEGATE: Margaret J. Grover 
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RESOLUTION 06-04-2025 

 

DIGEST 

Labor Code: Record Production 

Amends Labor Code section 226 to limit production of records requested by an employee to five 

years prior to the request for inspection.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:           

No similar resolutions found. 

 

Reasons: 

This resolution amends Labor Code section 226 to limit production of records requested by an 

employee to five years prior to the request for production. This resolution should be approved in 

principle because it limits the time period in which an employer is required to produce records 

and prevents an unreasonable burden on employers. 

 

An employee has the right to inspect or receive copies of their wage statements and employers 

must produce within 21 calendar days of the request. Labor Code 226(c). Failure to produce the 

requested documents may result in penalties under 226(f) and (g). Under the Private Attorney 

Generals Act, employees may seek civil damages for violation of Labor Code section 226 on 

behalf of the state. Labor Code section 2698. An employer is required to keep the wage 

statement for three years. Labor Code section 226(a). Many employers keep records for at least 

four years as the Private Attorney Generals Act and Unfair Competition Law have a four-year 

statute of limitation.  

 

The proposed resolution would limit the produced documents to the time period five years prior 

to the request for inspection. The employer is still bound by all other requirements such as 

accessibility, when the documents are produced, and what information must be contained in the 

produced records. The proposed amendment still allows employees to access and receive wage 

statements covering a time period longer than the statute of limitation for enforcement of a 

violation under the Unfair Competition Law and Private Attorney Generals Act. It also limits the 

amount of documentation and paperwork an employer must maintain to five years.   

 

This resolution should be approved in principle as it strikes a good balance between the needs of 

the employee, having access to their records, getting the necessary information for a suit (if 

necessary), and the needs of the employer, maintaining records, limiting exposure for changing 

between service providers, and ability to provide documentation to employees (current or past).  

 

There is the possibility that certain employees will be negatively impacted by the reduced scope 

of records being produced by the employer and that may result in certain harms going 

unaddressed, however such harm is likely barred by the applicable statute of limitations. There is 

also the possibility that pertinent records will be lost or destroyed during the pendency of an 

action if the employee waits too long to request for inspection the necessary documents. 
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There are no similar pending bills, nor any in the last three years. 

 

Therefore, this resolution should be approved in principle.  

 

 

SDCBA OPPOSITION TO RESOLUTION 06-04-25 

The San Diego County Bar Association recommends disapproval of Resolution 06-04-2025. 

Current law grants employees the legal right to obtain from their employer copies of the 

employee’s itemized wage statements (pay stubs). This proposal would require employers to 

“make available” pay stubs going back five (5) years before the date of the employee’s request. 

This amendment should be rejected because it would create confusion and place an unnecessary 

burden on employers. 

 

First, the proposed amendment clashes with the recordkeeping requirement in the same statute. 

Under subpart (a) of Section 226, employers must keep copies of employees’ pay stubs on file 

for at least three (3) years “at the place of employment or at a central location within the State of 

California.” Accordingly, employers are not required to keep readily available pay records that 

are more than three years old. Understandably and reasonably, most employers apply this 3-year 

limit when responding to requests by employees for past pay stubs. To our knowledge, no court 

has sanctioned an employer for producing only three years of records. To require the 

maintenance of records for three years, but production of records going back five years, would 

be inconsistent and confuse employers. 

 

Second, there is no problem to solve. Employers must produce copies of pay records within 21 

days or face a penalty of $750. Employers have no known, widespread failure to produce 

records, and this amendment would not improve compliance rates. Rather, this change would 

create a problem by imposing heightened recordkeeping and production burdens on employers, 

including businesses that, as noted in the resolution, have difficulty accessing older pay records 

because they have changed their payroll software or have engaged a new payroll provider. As is, 

employers with multiple payroll systems are already under intense pressure to gather and 

produce three (3) years of pay stubs within 21 days. 

 

Third, a five-year requirement is unjustified. Five years exceeds the three- to four- year statute of 

limitations for wage and hour claims (four years if an “unfair business practices” claim is also 

alleged). Pay stubs more than four years old would therefore be irrelevant to a plaintiff’s wage 

claims and superfluous in the event of litigation. 

 

The proposed amendment to Labor Code section 226 should therefore be rejected. 

 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Labor Code section 226, to read as follows: 
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§ 226 1 

(a) An employer, semimonthly or at the time of each payment of wages, shall furnish to 2 

their employee, either as a detachable part of the check, draft, or voucher paying the employee’s 3 

wages, or separately if wages are paid by personal check or cash, an accurate itemized statement 4 

in writing showing (1) gross wages earned, (2) total hours worked by the employee, except as 5 

provided in subdivision (j), (3) the number of piece-rate units earned and any applicable piece 6 

rate if the employee is paid on a piece-rate basis, (4) all deductions, provided that all deductions 7 

made on written orders of the employee may be aggregated and shown as one item, (5) net wages 8 

earned, (6) the inclusive dates of the period for which the employee is paid, (7) the name of the 9 

employee and only the last four digits of their social security number or an employee 10 

identification number other than a social security number, (8) the name and address of the legal 11 

entity that is the employer and, if the employer is a farm labor contractor, as defined in 12 

subdivision (b) of Section 1682, the name and address of the legal entity that secured the services 13 

of the employer, and (9) all applicable hourly rates in effect during the pay period and the 14 

corresponding number of hours worked at each hourly rate by the employee and, beginning July 15 

1, 2013, if the employer is a temporary services employer as defined in Section 201.3, the rate of 16 

pay and the total hours worked for each temporary services assignment. The deductions made 17 

from payment of wages shall be recorded in ink or other indelible form, properly dated, showing 18 

the month, day, and year, and a copy of the statement and the record of the deductions shall be 19 

kept on file by the employer for at least three years at the place of employment or at a central 20 

location within the State of California. For purposes of this subdivision, “copy” includes a 21 

duplicate of the itemized statement provided to an employee or a computer-generated record that 22 

accurately shows all of the information required by this subdivision. 23 

(b) An employer that is required by this code or any regulation adopted pursuant to this 24 

code to keep the information required by subdivision (a) shall afford current and former 25 

employees the right to inspect or receive a copy of records pertaining to their employment, upon 26 

reasonable request to the employer. The employer may take reasonable steps to ensure the 27 

identity of a current or former employee. If the employer provides copies of the records, the 28 

actual cost of reproduction may be charged to the current or former employee. 29 

(c) An employer who receives a written or oral request to inspect or receive a copy of 30 

records pursuant to subdivision (b) pertaining to a current or former employee shall comply with 31 

the request as soon as practicable, but no later than 21 calendar days from the date of the request. 32 

A violation of this subdivision is an infraction. Impossibility of performance, not caused by or a 33 

result of a violation of law, shall be an affirmative defense for an employer in any action alleging 34 

a violation of this subdivision. An employer may designate the person to whom a request under 35 

this subdivision will be made. The employer shall have no obligation to make available any 36 

records created more than 5 years prior to the employer’s receipt of the request to inspect. 37 

(d) This section does not apply to any employer of a person employed by the owner or 38 

occupant of a residential dwelling whose duties are incidental to the ownership, maintenance, or 39 

use of the dwelling, including the care and supervision of children, or whose duties are personal 40 

and not in the course of the trade, business, profession, or occupation of the owner or occupant. 41 

(e) (1) An employee suffering injury as a result of a knowing and intentional failure by an 42 

employer to comply with subdivision (a) is entitled to recover the greater of all actual damages 43 

or fifty dollars ($50) for the initial pay period in which a violation occurs and one hundred 44 

dollars ($100) per employee for each violation in a subsequent pay period, not to exceed an 45 
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aggregate penalty of four thousand dollars ($4,000), and is entitled to an award of costs and 46 

reasonable attorney’s fees. 47 

(2) (A) An employee is deemed to suffer injury for purposes of this subdivision if the 48 

employer fails to provide a wage statement. 49 

(B) An employee is deemed to suffer injury for purposes of this subdivision if the 50 

employer fails to provide accurate and complete information as required by any one or more of 51 

items (1) to (9), inclusive, of subdivision (a) and the employee cannot promptly and easily 52 

determine from the wage statement alone one or more of the following: 53 

(i) The amount of the gross wages or net wages paid to the employee during the pay 54 

period or any of the other information required to be provided on the itemized wage statement 55 

pursuant to items (2) to (4), inclusive, (6), and (9) of subdivision (a). 56 

(ii) Which deductions the employer made from gross wages to determine the net wages 57 

paid to the employee during the pay period. Nothing in this subdivision alters the ability of the 58 

employer to aggregate deductions consistent with the requirements of item (4) of subdivision (a). 59 

(iii) The name and address of the employer and, if the employer is a farm labor 60 

contractor, as defined in subdivision (b) of Section 1682, the name and address of the legal entity 61 

that secured the services of the employer during the pay period. 62 

(iv) The name of the employee and only the last four digits of their social security 63 

number or an employee identification number other than a social security number. 64 

(C) For purposes of this paragraph, “promptly and easily determine” means a reasonable 65 

person would be able to readily ascertain the information without reference to other documents 66 

or information. 67 

(3) For purposes of this subdivision, a “knowing and intentional failure” does not include 68 

an isolated and unintentional payroll error due to a clerical or inadvertent mistake. In reviewing 69 

for compliance with this section, the factfinder may consider as a relevant factor whether the 70 

employer, prior to an alleged violation, has adopted and is in compliance with a set of policies, 71 

procedures, and practices that fully comply with this section. 72 

(f) A failure by an employer to permit a current or former employee to inspect or receive 73 

a copy of records within the time set forth in subdivision (c) entitles the current or former 74 

employee or the Labor Commissioner to recover a seven-hundred-fifty-dollar ($750) penalty 75 

from the employer. 76 

(g) The listing by an employer of the name and address of the legal entity that secured the 77 

services of the employer in the itemized statement required by subdivision (a) shall not create 78 

any liability on the part of that legal entity. 79 

(h) An employee may also bring an action for injunctive relief to ensure compliance with 80 

this section, and is entitled to an award of costs and reasonable attorney’s fees. 81 

(i) This section does not apply to the state, to any city, county, city and county, district, or 82 

to any other governmental entity, except that if the state or a city, county, city and county, 83 

district, or other governmental entity furnishes its employees with a check, draft, or voucher 84 

paying the employee’s wages, the state or a city, county, city and county, district, or other 85 

governmental entity shall use no more than the last four digits of the employee’s social security 86 

number or shall use an employee identification number other than the social security number on 87 

the itemized statement provided with the check, draft, or voucher. 88 

(j) An itemized wage statement furnished by an employer pursuant to subdivision (a) 89 

shall not be required to show total hours worked by the employee if any of the following apply: 90 
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(1) The employee’s compensation is solely based on salary and the employee is exempt 91 

from payment of overtime under subdivision (a) of Section 515 or any applicable order of the 92 

Industrial Welfare Commission. 93 

(2) The employee is exempt from the payment of minimum wage and overtime under any 94 

of the following: 95 

(A) The exemption for persons employed in an executive, administrative, or professional 96 

capacity provided in any applicable order of the Industrial Welfare Commission. 97 

(B) The exemption for outside salespersons provided in any applicable order of the 98 

Industrial Welfare Commission. 99 

(C) The overtime exemption for computer software professionals paid on a salaried basis 100 

provided in Section 515.5. 101 

(D) The exemption for individuals who are the parent, spouse, child, or legally adopted 102 

child of the employer provided in any applicable order of the Industrial Welfare Commission. 103 

(E) The exemption for participants, director, and staff of a live-in alternative to an 104 

incarceration rehabilitation program with special focus on substance abusers provided in Section 105 

8002 of the Penal Code. 106 

(F) The exemption for any crew member employed on a commercial passenger fishing 107 

boat licensed pursuant to Article 5 (commencing with Section 7920) of Chapter 1 of Part 3 of 108 

Division 6 of the Fish and Game Code provided in any applicable order of the Industrial Welfare 109 

Commission. 110 

(G) The exemption for any individual participating in a national service program 111 

provided in any applicable order of the Industrial Welfare Commission. 112 

(H) The exemption for any person who has entered into a contract to play baseball at the 113 

minor league level who satisfies the requirements set forth in subdivision (a) of Section 514.5. 114 

 115 

  

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT:  Margaret J. Grover, Ujvala Singh, Mark Flory, Jack Osborn, John Short, 

Aiskell Roman, Kelly Borelli, Ryan Dean, Lisa Berger, James Mink 

 

STATEMENT OF REASONS 

 

The Problem (including Existing Law):  Under existing law, an employer is required to provide 

wage and hour records to current and former employees upon demand. The statute requires the 

employer to keep wage records for 3 years after an employee’s final date of employment, but 

contains no limit on the duration of time for which records must be produced. Many employers 

maintain records for longer than 5 years. Sometimes older records are difficult to access, because 

the employer has changed its payroll software or its outsourced payroll provider. If the employer 

does not produce all records in its possession, without regard to their age, it is subject to a 

penalty of $750.00..  

 

The Solution:  This resolution would limit the scope of the employer’s obligation to produce 

payroll records to those records created within 5 years before the request for records. Providing 

the last 5 years of records is sufficient for an employee or former employee to evaluate any 
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potential claims or causes of action for unpaid wages, as all such claims are time-barred after 4 

years. 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule.  

 

CURRENT OR PRIOR RELATED LEGISLATION 

There is no prior related legislation. 

 

AUTHOR AND/OR PERMANENT CONTACT:  

Margaret J. Grover, Grover Workplace Solutions, P.C., 1300 Clay Street, Suite 600, Oakland, 

CA 94618, Tel: 415.596.9433, Email: mgrover@groverworkplacesolutions.com. 

 

RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover, Grover Workplace Solutions, 

P.C., 1300 Clay Street, Suite 600, Oakland, CA 94618, Tel: 415.596.9433, Email: 

mgrover@groverworkplacesolutions.com. 
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RESOLUTION 06-05-2025 

 

DIGEST 

Employment: Duty to Provide Personnel Records 

Amends Labor Code section 1198.5 to limit an employer’s duty to provide or make available 

personnel records to no more than 5 years from the date of receiving the request. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:  

This resolution is related to Resolution 06-04-2025. 

 

Reasons: 

This resolution amends Labor Code section 1198.5 to limit an employer’s duty to provide or 

make available personnel records to no more than 5 years from the date of receiving the request. 

This resolution should be approved in principle because producing records is unduly burdensome 

for some employers. 

 

Existing law states, “Every current and former employee, or his or her representative, has the 

right to inspect and receive a copy of the personnel records that the employer maintains relating 

to the employee’s performance or to any grievance concerning the employee.” (Lab. Code, § 

1198.5, subd. (a).) In addition, employers must “maintain a copy of each employee’s personnel 

records for a period of not less than three years after termination of employment.” (Lab. Code, § 

1198.5, subd. (c)(1).) 

 

The resolution would reduce the potential burden faced by some employers who have difficulty 

accessing old databases or have outsourced their recordkeeping to third parties. Although 

subdivision (b) allows employers to charge the requestor with the actual cost of reproduction, 

this has been interpreted to mean the cost of making a copy, not the cost of searching for records 

or recreating a database. 

 

Therefore, this resolution should be approved in principle. 

 

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Labor Code section 1198.5, to read as follows: 

 

§ 1198.5 1 

(a) Every current and former employee, or his or her representative, has the right to 2 

inspect and receive a copy of the personnel records that the employer maintains relating to the 3 

employee’s performance or to any grievance concerning the employee. 4 

(b) (1) The employer shall make the contents of those personnel records available for 5 

inspection to the current or former employee, or his or her representative, at reasonable intervals 6 
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and at reasonable times, but not later than 30 calendar days from the date the employer receives a 7 

written request, unless the current or former employee, or his or her representative, and the 8 

employer agree in writing to a date beyond 30 calendar days to inspect the records, and the 9 

agreed-upon date does not exceed 35 calendar days from the employer’s receipt of the written 10 

request. Upon a written request from a current or former employee, or his or her representative, 11 

the employer shall also provide a copy of the personnel records, at a charge not to exceed the 12 

actual cost of reproduction, not later than 30 calendar days from the date the employer receives 13 

the request, unless the current or former employee, or his or her representative, and the employer 14 

agree in writing to a date beyond 30 calendar days to produce a copy of the records, as long as 15 

the agreed-upon date does not exceed 35 calendar days from the employer’s receipt of the 16 

written request. Except as provided in paragraph (2) of subdivision (c), the employer is not 17 

required to make those personnel records or a copy thereof available at a time when the 18 

employee is actually required to render service to the employer, if the requester is the employee. 19 

(2) (A) For purposes of this section, a request to inspect or receive a copy of personnel 20 

records shall be made in either of the following ways: 21 

(i) Written and submitted by the current or former employee or his or her representative. 22 

(ii) Written and submitted by the current or former employee or his or her representative 23 

by completing an employer-provided form. 24 

(B) An employer-provided form shall be made available to the employee or his or her 25 

representative upon verbal request to the employee’s supervisor or, if known to the employee or 26 

his or her representative at the time of the request, to the individual the employer designates 27 

under this section to receive a verbal request for the form. 28 

(c) The employer shall do all of the following: 29 

(1) With regard to all employees, maintain a copy of each employee’s personnel records 30 

for a period of not less than three years after termination of employment. 31 

(2) With regard to current employees, make a current employee’s personnel records 32 

available for inspection, and, if requested by the employee or his or her representative, provide a 33 

copy thereof, at the place where the employee reports to work, or at another location agreeable to 34 

the employer and the requester. If the employee is required to inspect or receive a copy at a 35 

location other than the place where he or she reports to work, no loss of compensation to the 36 

employee is permitted. 37 

(3) (A) With regard to former employees, make a former employee’s personnel records 38 

available for inspection, and, if requested by the employee or his or her representative, provide a 39 

copy thereof, at the location where the employer stores the records, unless the parties mutually 40 

agree in writing to a different location. A former employee may receive a copy by mail if he or 41 

she reimburses the employer for actual postal expenses. 42 

(B) (i) Notwithstanding subparagraph (A), if a former employee seeking to inspect his or 43 

her personnel records was terminated for a violation of law, or an employment-related policy, 44 

involving harassment or workplace violence, the employer may comply with the request by 45 

doing one of the following: 46 

(I) Making the personnel records available to the former employee for inspection at a 47 

location other than the workplace that is within a reasonable driving distance of the former 48 

employee’s residence. 49 

(II) Providing a copy of the personnel records by mail. 50 

(ii) Nothing in this subparagraph shall limit a former employee’s right to receive a copy 51 

of his or her personnel records. 52 
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(d) An employer is required to comply with only one request per year by a former 53 

employee to inspect or receive a copy of his or her personnel records. 54 

(e) The employer may take reasonable steps to verify the identity of a current or former 55 

employee or his or her authorized representative. For purposes of this section, “representative” 56 

means a person authorized in writing by the employee to inspect, or receive a copy of, his or her 57 

personnel records. 58 

(f) The employer may designate the person to whom a request is made. 59 

(g) Prior to making records specified in subdivision (a) available for inspection or 60 

providing a copy of those records, the employer may redact the name of any nonsupervisory 61 

employee contained therein. 62 

(h) The requirements of this section do not apply to: 63 

(1) Records relating to the investigation of a possible criminal offense. 64 

(2) Letters of reference. 65 

(3) Ratings, reports, or records that were: 66 

(A) Obtained prior to the employee’s employment. 67 

(B) Prepared by identifiable examination committee members. 68 

(C) Obtained in connection with a promotional examination. 69 

(4) Employees who are subject to the Public Safety Officers Procedural Bill of Rights 70 

(Chapter 9.7 (commencing with Section 3300) of Division 4 of Title 1 of the Government Code). 71 

(5) Employees of agencies subject to the Information Practices Act of 1977 (Title 1.8 72 

(commencing with Section 1798) of Part 4 of Division 3 of the Civil Code).  73 

(6) Records created more than 5 years prior to the employer’s receipt of the request to 74 

inspect or receive. 75 

(i) If a public agency has established an independent employee relations board or 76 

commission, an employee shall first seek relief regarding any matter or dispute relating to this 77 

section from that board or commission before pursuing any available judicial remedy. 78 

(j) In enacting this section, it is the intent of the Legislature to establish minimum 79 

standards for the inspection and the receipt of a copy of personnel records by employees. 80 

Nothing in this section shall be construed to prevent the establishment of additional rules for the 81 

inspection and the receipt of a copy of personnel records that are established as the result of 82 

agreements between an employer and a recognized employee organization. 83 

(k) If an employer fails to permit a current or former employee, or his or her 84 

representative, to inspect or copy personnel records within the times specified in this section, or 85 

times agreed to by mutual agreement as provided in this section, the current or former employee 86 

or the Labor Commissioner may recover a penalty of seven hundred fifty dollars ($750) from the 87 

employer. 88 

(l) A current or former employee may also bring an action for injunctive relief to obtain 89 

compliance with this section, and may recover costs and reasonable attorney’s fees in such an 90 

action. 91 

(m) Notwithstanding Section 1199, a violation of this section is an infraction. 92 

Impossibility of performance, not caused by or resulting from a violation of law, may be asserted 93 

as an affirmative defense by an employer in any action alleging a violation of this section. 94 

(n) If an employee or former employee files a lawsuit that relates to a personnel matter 95 

against his or her employer or former employer, the right of the employee, former employee, or 96 

his or her representative to inspect or copy personnel records under this section ceases during the 97 

pendency of the lawsuit in the court with original jurisdiction. 98 
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(o) For purposes of this section, a lawsuit “relates to a personnel matter” if a current or 99 

former employee’s personnel records are relevant to the lawsuit. 100 

(p) An employer is not required to comply with more than 50 requests under this section 101 

to inspect and receive a copy of personnel records filed by a representative or representatives of 102 

employees in one calendar month. 103 

(q) This section does not apply to an employee covered by a valid collective bargaining 104 

agreement if the agreement expressly provides for all of the following: 105 

(1) The wages, hours of work, and working conditions of employees. 106 

(2) A procedure for the inspection and copying of personnel records. 107 

(3) Premium wage rates for all overtime hours worked. 108 

(4) A regular rate of pay of not less than 30 percent more than the state minimum wage 109 

rate. 110 

  

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT:  Margaret J. Grover, Ujvala Singh, Mark Flory, Jack Osborn, John Short, 

Aiskell Roman, Kelly Borelli, Ryan Dean, Lisa Berger, James Mink 

 

STATEMENT OF REASONS 

 

The Problem (including Existing Law):  Under existing law, an employer is required to provide 

personnel records to current and former employees upon demand. The statute requires the 

employer to keep personnel records for 3 years after an employee’s final date of employment, 

but contains no limit on the duration of time for which records must be produced. Many 

employers maintain records for longer than 5 years. Sometimes older records are difficult to 

access, because the employer has changed its database or changed an outsourced human 

resources provider. If the employer does not produce all records in its possession, it is subject to 

a penalty of $750.00..  

 

The Solution:  This resolution would limit the scope of the employer’s obligation to produce 

personnel records to those records created within 5 years before the request for records. 

Providing the last 5 years of records is sufficient for an employee or former employee to evaluate 

any potential claims or causes of action, as almost every employment-related claim has a statute 

of limitations of 4 years or less. 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule.  

 

CURRENT OR PRIOR RELATED LEGISLATION 

There is no prior related legislation. Resolution 08-02-2002 proposed a change to Labor Code 

section 1198.5 that would have granted former employees the right to inspect personnel files for 

a period of up to 4 years post-termination. Resolution 02-07-2005 proposed a change to Labor 

Code section 1198.5 that would have granted former employees the right to inspect personnel 

files for a period of up to 2 years post-termination. The statute was amended to grant rights to 

former employees, but the proposed limitation was not included in the amendment. 
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