RESOLUTION 07-01-2025

DIGEST

Evidence: Subsequent Remedial or Precautionary Measures

Amends Evidence Code section 1151 to exclude the admission of subsequent remedial or
precautionary measures in products liability cases.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Evidence Code section 1151 to exclude the use of subsequent remedial
or precautionary measures in products liability cases. This resolution should be disapproved
because it would reduce the incentive for manufacturers to ensure that only safe, non-defective
goods are released to the consumer market in the first instance, and the risk of additional lawsuits
incentivizes manufacturers to improve product safety even without a safe harbor.

Under existing law, Section 1151 does not apply to cases involving strict liability. “[T]he
purpose of section 1151°s exclusionary rule is to avoid deterring individual tortfeasors from
making improvements or repairs after an accident has occurred. While section 1151 may serve
this function in typical negligence actions, it plays no comparable role in the products liability
field.” (Schelbauer v. Butler Mfg. Co. (1984) 35 Cal.3d 442, 449 (cleaned up).)

As stated by the California Supreme Court, amending Section 1151 to align with Federal Rule of
Evidence 407 is not supported by public policy. “When the context is transformed from a typical
negligence setting to the modern products liability field, the public policy assumptions justifying
this evidentiary rule are no longer valid. The contemporary corporate mass producer of goods,
the normal products liability defendant, manufactures tens of thousands of units of goods; it is
manifestly unrealistic to suggest that such a producer will forego making improvements in its
product, and risk innumerable additional lawsuits and the attendant adverse effect upon its public
image, simply because evidence of adoption of such improvement may be admitted in an action
founded on strict liability for recovery on an injury that preceded the improvement. ... In
addition, as this court noted in Ault, the application of the exclusionary rule in the strict liability
context would be contrary to the public policy of encouraging distributors of mass-produced
goods to market safer products.” (/d. at 449-450 (cleaned up).)

Therefore, this resolution should be disapproved.

TEXT OF RESOLUTION

RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Evidence Code section 1151, to read as follows:
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§ 1151

When, after the occurrence of an event, remedial or precautionary measures are taken,
which, if taken previously, would have tended to make the event less likely to occur, evidence of
such subsequent measures is inadmissible to prove negligence,-er culpable conduct in connection
with the event, a defect in a product or its design, or a need for a warning or instruction.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

The Problem (including Existing Law): California currently prohibits using subsequent remedial
measures in court to prove negligence or culpable conduct, as do the Federal Rules of Evidence.
That is good. Unlike Federal Rules of Evidence, California does not prohibit using subsequent
remedial measures to prove a defect in a product or its design, or a need for a warning or
instruction. That is a problem.

The reason subsequent remedial measures cannot be used against a defendant is we want to
encourage such measures to be taken, and they are less likely to be taken if they can be used
against the defendant. The same logic applies to fixing product defects and providing warnings
or instructions. Additionally, allowing subsequent remedial measures to be used takes the focus
away from the acts and circumstances during and before the incident.

The Solution: This resolution applies the same rule to subsequent remedial measures taken for
product defects and the need for a warning as we currently have for negligence and culpable
conduct, and matches Federal rules.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,

ben_rudin@hotmail.com.

RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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